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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.
Plaintiffs, purchasers of Textron, Inc. (“Textron”) conmmon
st ock between Cctober 19, 2000 and Septenber 26, 2001 (the “d ass

Period”), bring this securities fraud class action® alleging that

! Plaintiffs have not yet been certified as a class pursuant
to Fed. R Gv. P. 23. The putative class is alleged to consist of
three benefit funds for the International Brotherhood of Teansters,
Local 710, as well as several individuals who purchased shares of
Textron conmon stock during the C ass Period.



Textron and several of its senior executives (the *“Individua

Def endant s”) 2 (soneti nes col l ectively, t he “Def endant s”)
fraudul ently m sl ed stock purchasers as to Textron’s profitability
during the Cass Periodinviolation of the Securities and Exchange
Act of 1934 (the “Exchange Act”). Specifically, Plaintiffs claim
that certain accounting adjustnents announced by Textron in
Sept enber 2001 should have been nade nonths earlier pursuant to
Generally Accepted Accounting Principles® (“GAAP"). Plaintiffs
claim that Defendants intentionally delayed naking these
adj ustnents hoping for a positive turn of events. As a result,

Plaintiffs all ege that persons who bought Textron stock during the
Class Period paid an artificially inflated price. The Plaintiffs
seek recovery on two counts: (1) violation of section 10(b) and
Rul e 10b-5 of the Exchange Act; and (2) violation of section 20(a)

of the Exchange Act (“control person liability”).

2 The Consolidated Amended Conplaint (“Anended Conplaint”)
nanmes Lewis B. Canpbell ("“Canpbell”), the forner Chairman of
Textron’s Board of Directors and Textron's Chi ef Executive Oficer,
Theodore R French (“French”), Textron’s Executive Vice-President
and Chief Financial Oficer, John A Janitz (“Janitz”), Textron's
President and Chief Operating Oficer, and Terry D. Stinson
(“Stinson”), Chairman and Chief Executive Oficer of Bel
Hel i copter Textron as defendants.

8 Generally Accepted Accounting Principles “are the
conventions, rules, and procedures that define accepted accounting
practices.” United States v. Arthur Young & Co., 465 U. S. 805, 811
n.7 (1984); see In re Cabletron Sys., Inc., 311 F.3d 11, 34 (1
Cr. 2002).




Fol | owi ng the usual course, Defendants have noved to dism ss
the Plaintiffs’ Amended Conplaint pursuant to Rules 9(b) and
12(b)(6) of the Federal Rules of Civil Procedure and Sections 21D
and 21E of the Private Securities Litigation Reform Act of 1995
(“PSLRA”), 15 U.S.C. 8§ 78u-4(b) (2000), for failure to state a
claim and failure to plead with particularity. As grounds for
their Motion to Dism ss, the Defendants contend that several of the
Plaintiffs’ allegations are not material under the PSLRA;, and the
Amended Conplaint fails to allege sufficient facts to support a
“strong inference” of scienter. After a careful review of the
Amended Conpl aint, the Court determnes that the Plaintiffs have
al l eged sufficient clains for which relief nmay be granted under the
federal securities laws. Accordingly, the Defendants’ Mdtion to
Di sm ss is denied.

| . St andard of Revi ew

In considering a notion to dism ss pursuant to Fed. R G v. P.
12(b) (6), a court nust take well-plead allegations in the conpl ai nt
as true and nmeke all reasonable inferences in favor of the

plaintiff. A dridge v. AT. Coss Corp., 284 F.3d 72, 78 (1t Gr.

2002); Watterson v. Page, 987 F.2d 1, 3 (1t Cr. 1993). Di sm ssal

under Rule 12(b)(6) is only appropriate if the conplaint, so

vi ewed, presents no set of facts justifying recovery. Coopernan v.

| ndi vidual, Inc., 171 F.3d 43, 46 (1%t Gr. 1999).




It is well-settled that in a securities action, a court, in
ruling on a notion to dismss, nmay properly consider the “rel evant
entirety of a docunent integral to or explicitly relied uponin the

conplaint.” Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1220 (1°

Cr. 1996). Moreover, even if such docunents are not attached to
the conplaint, the parties may attach themto the notion to dism ss
-- and a court may consider them-- wthout converting the notion
into one for summary judgnent. See id. This prevents a party from
“excising an isolated statenent from a docunent and inporting it
into the conplaint, even though the surrounding context inparts a
plainly non-fraudul ent meaning to the allegedly wongful
statenent.” 1d. at 1220.

1. Factual Background*

Textron is a Delaware corporation with its principal place of
busi ness in Providence, Rhode Island. Am Conpl. f 28. Textronis
a multi-industry conpany with five business segnents: Aircraft;
Aut onotive; Fastening Systens; Industrial Products; and Fi nance.
Id. These segnents produce a w de range of products including
comercial and mlitary helicopters, |ight and m d-size business
jets, fuel tanks, golf carts and utility vehicles, and ot her types

of industrial equipnent. 1d. The Plaintiffs’ fraud allegations

4 Unl ess otherwi se noted, the facts are drawn fromthe Anended
Conpl ai nt .



focus on three different aspects of Textron’s busi ness operations;
this Court wll address each aspect separately.

A. The V-22 OCsprey Tiltrotor Aircraft

Textron’s aircraft segnent is divided into two divisions:
Cessna Aircraft Conpany and Bell Helicopter Textron (“Bell”). 1d.
19 28, 45. According to Textron’s Form 10-K for the period ending
Decenber 30, 2000, Bell’ s revenues accounted for approxi mately 12%
13% and 14% of Textron's total revenues in 2000, 1999, and 1998,
respectively. 1d. Y 45. Before and during the C ass Period, Bell
(tnajoint venture with The Boei ng Conpany) was a prinme contractor
in both the devel opnent and production of an aircraft for the U S
Department of Defense (the “DOD’) known as the V-22 Osprey
Tiltrotor (“Csprey” or “V-22"). 1d. Y 46. The GCsprey was desi gned
wi th novable rotors that tilt upward to allowthe aircraft to take-
off vertically, but tilt forward once it is airborne. [d. This
so-called “tiltrotor novenent” allows the Gsprey to take-off and
land like a helicopter, but fly like an airplane. Id. At the
beginning of the Class Period, the price of a single Gsprey was
estimated to be nore than $80 nmillion. 1d.

In 1997, Bell began the Engineering and Manufacturing
Devel opment Stage (“EMD’) of its production of the Gsprey. Id. 1
47. EMDs, common to |large defense projects, authorize defense
contractors to invest in production lines and supplier networks

while their product is being designed. Id. During an ENMD,



manuf acturers are often al so authorized by the governnent to begin
| ow-rate production of the product before field-testing commences.
Id. In accordance with this general rule, Bell began |lowrate
production of the Gsprey at this tine. I|d. § 47.

By COctober 2000, lowrate production of the Osprey was
generating substantial revenue for Textron -- approximtely $432
mllion in 2000 al one. Id. § 48. By Decenber 2000, Bell had
manuf act ured ni neteen V-22s for the DOD, and production of the V-22
was expected to switch from lowrate production to full-rate
producti on. 1d. 9 49. Under full-rate production, Bell would
manuf acture sixteen V-22s in 2001 worth $1 billion, as well as
ni neteen V-22s in 2002 and twenty-eight V-22s in 2003 for a total
cost of $37 billion. Id.

However, during this tinme the Gsprey programexperi enced sonme
serious setbacks. On April 8, 2000, prior to the Cass Period, an
OGsprey test-flight crashed near Tucson, Arizona killing al
ni net een Marines onboard. [d. ¥ 66. Follow ng the accident, the
DOD grounded the remai ni ng Gspreys pendi ng an i nvestigation of the
cause of the accident. On July 27, 2000, the DOD issued a report
stating that the cause of the accident stemmed fromthe Gsprey’s
tendency to rol |l -over when it descended rapidly in helicopter node.
Id. 1 66. The Plaintiffs allege that a series of internal DOD and
Textron communi cations reveal that, as a result of the April 2000

accident, the Defendants were aware that the Gsprey program would



i ncur additional costs and extended production schedules. 1d. ¢
69. According to the Plaintiffs, these comunications also
reveal ed the DOD s dissatisfaction and concern with the state of
the Gsprey program 1d. 1Y 72-76. Despite these conplications,
the DOD made public representations that it was confident the
Gsprey woul d neet all the requirenments for proceeding to full-rate
production later that year. 1d. § 70. Wile Textron and Bell nade
no public coment on the state of the Osprey program the
Plaintiffs all ege that the conpany was aware of the DOD s concerns.
Id. 1 73. For exanple, on October 10, 2000, the president of Bell
i nformed enpl oyees that Bell was “not neeting the expectations of
its custonmers.” 1d.

On Cctober 19, 2000, the beginning of the Cass Period,
Textron announced a 14% increase in earnings per share — its
el eventh consecutive year of earnings inprovenent. Id. T 77.
Fol | owi ng t hi s announcenent, Textron's stock price rose from$43. 37
per share to $55.37 per share over the next few weeks. |1d.

On Novenber 17, 2000, the DOD issued a report on the
operational effectiveness of the Gsprey. In that report, the DOD
found that the Osprey was “not operationally suitable” due to
[ ingering questions about its reliability and maintenance. For
exanple, the report noted that the Marines’ V-22s were only ready

for flight 57%of the tine. I1d. Y 80. The report further reveal ed



that the DOD was convinced that the Gsprey had a tendency to roll -
over during descent. 1d. { 81.

In early Decenber 2000, due to concerns that the Gsprey was
not “operationally suitable,” the DOD delayed its decision on
whether to proceed to full-rate production of the Gsprey until
April 2001. 1Id. § 87. The follow ng week, on Decenber 11, 2000,
an OGsprey crashed in North Carolina killing four Marines. 1d. 1
88. As aresult of the second crash in | ess than one year, the DOD
agai n suspended all future Gsprey flights and pl aced the programon
hol d pending further investigation. 1d. Y 89. The DOD convened a
“Bl ue- R bbon Panel” (the “Panel”) to investigate the accidents and
to determ ne whet her production of the V-22s should continue. 1d.
In the wake of this news, Textron’s stock price declined from
$55.37 per share on Novenber 7, 2000 to $41.43 per share on
Decenber 15, 2000. 1[1d. § 90.

One nonth later, on January 23, 2001, Textron released its
financial results for the fourth quarter of 2000. The company
reported a double-digit increase in earnings that highlighted the
i ncreased demand and inproved productivity in Bell’s helicopter
busi ness. Moreover, Textron specifically reported hi gher revenues
on the V-22's production contract. On March 1, 2001, Textron
released its expected first quarter results for 2001, which

contributed (along with the previous results for the fourth quarter



of 2000) to its stock price rising to $59.26 per share on March 8,
2001. 1d. 1 106.

On April 19, 2001, the Panel concluded that the current Gsprey
design was not ready for full-rate production or operational use
and recommended corrective action. Id. ¥ 111. The Panel
recommended |imting production of the Gsprey for at | east the next
two years “to a mninmum sustaining |level,” rather than comrenci ng
full-rate production. |1d. That sanme day, Textron released its
first quarter financial results and again highlightedits increased
profit inits Arcraft business segnent. |Its Form 10Q however,
also notified investors of the Panel’s recomendation to sl ow
production of the Gsprey. 1d. T 114. Foll owi ng the rel ease of
this informati on, Textron stock reached a price of $59. 89 per share
on June 7, 2001 -- the stock’s highest per share price during the
Class Period. 1d. Y 114.

In | ate-2001 and early 2002, Textron reported the changes in
the Osprey program in docunents filed with the Securities and
Exchange Comm ssion (“SEC’): on Novenber 2, 2001, Textron filed
its Form 10Q with the SEC, which reported that “the [DOD] has
approved continued | ow rate production for the V-22 to allow tine
for incorporation of the [Panel]’s recommendations . . . .” Id.
118. On March 14, 2002, Textron disclosed inits Form10-K that it

expected “to return the V-22 to flight in April 2002 for conpletion



of extensive flight testing before returning to operational use in
the third quarter of 2003.” 1d.

On Septenber 26, 2001, Textron announced that it expected a
third quarter [ oss of twenty-five cents per share. 1d. Y 183. 1In
light of this news, Textron stock dropped from $43. 00 per share to
$33.04 per share. I1d. ¥ 185. The Plaintiffs allege that nuch of
the | oss announced on Septenber 26, 2001 was due to a fifty-two
cent per share adjustnent agai nst earnings that Textron attri buted
to | engt hened producti on schedul es and additional costs associ ated
wi th design changes in the V-22 program [d. ¥ 184.

The Plaintiffs’ fraud all egations stemfromthe Septenber 26,
2001 adj ustnent. During the Class Period, Textron followed the
“per cent age- of -conpl eti on” nethod of contract accounting. 1d. ¢
50. Under this nmethod, a conpany is required to recognize both
revenue and costs periodically during the life of the contract.
Id. 79 50, 54. According to the Plaintiffs, conpanies utilizing
t he “per cent age- of - conpl eti on” accounti ng net hod are requi red under
GAAP to nmonitor and review progress on contracts on an ongoing
basis in order to nake accurate estimtes of total contract cost,
total contract revenues, and the extent of progress toward contract

conpl etion.?® ld. 9 53. If a conpany’ s performance under a

® In its Form 10-K filed with the SEC on March 14, 2001,
Textron reported that its financial statenments are prepared in
conpliance with GAAP. |d. f 150. For purposes of this Mtion to
Di smiss, the Court nust assune that Textron’s accounting practices
were required to conply with GAAP.

10



contract 1is expected to deviate from original estimtes,
adj ustnments nust be nmade to correct profit expectations or to
recogni ze expected | osses.

The Plaintiffs contend that, during the C ass Period, the
Def endant s made nunerous representations to the investing public,
including financial statenents filed with SEC, that were materially
false and msleading in violation of the Exchange Act.
Specifically, the Plaintiffs contend that the Septenber 26, 2001
accounting adjustnents should have been nmade in Cctober 2000 when
t he Defendants becane aware that additional costs and production
set backs woul d affect the Gsprey program Al though the Defendants
did not make the adjustnents until Septenber 2001, the Plaintiffs
allege that the financial statenents filed wth the SEC t hr oughout
the Cass Period nade it appear that the adjustnents had al ready
been t aken, whi ch made the conpany’s profit estinmates appear better
than was actually the case.

B. The H 1 “Super-Huey” Attack Helicopter

During the Class Period, Bell also contracted with the DOD to
upgrade 280 H 1 “Super-Huey” Attack Helicopters (the “H1"). 1d.
1 121. The upgrade contract called for installation of better

software, inproved transmssions and rotors, as well as nore

power ful engi nes and weaponry. |d. The H 1 contract was worth $4
billion and was regarded by Textron officials as “very inportant to
Textron's future.” | d. The Plaintiffs allege that Bell’'s H1

11



program |ike the V-22 program encountered increased expenses,
reduced profitability, and a del ayed production schedule as early
as Cct ober 2000, but that Textron failed to adjust its accounting
met hods in |ight of these devel opnents. 1d. 1 120. As with the V-
22, Textron announced a profit rate adjustnent relating to the H1
program on Septenber 26, 2001. However, throughout the C ass
Period the Plaintiffs allege that Textron issued several positive
financial results and public statenents concerning the H 1 program
that msled investors into believing the adjustnent had already
been made. 1d. 1 122. The Plaintiffs contend that this adjustnent
shoul d have occurred as early as Cctober 2000, and that by failing
to adjust its accounting at that time, Textron defrauded the
investing public. 1d. T 120.
C. Omi qui p

Textron acquired Omi qui p, an i ndustri al equi pnment
manuf acturer, in 1999 at a cost of $477 mllion. 1d. T 224. At
the tine it acquired Omi qui p, Textron recorded Omi qui p’s goodw | |
as an intangi ble asset. 1d. In October 2000, Textron announced a
restructuring program desi gned to address decreased profitability
in its Qmiquip subsidiary. Id. T 239. As part of this
restructuring program Textron took a witedown (i.e., transferred
a portion of the balance of an asset to an expense account due to
a decrease in the value of the asset) for inpaired goodw I| at

Omi qui p on Septenber 26, 2001. 1d. The Plaintiffs contend that

12



GAAP required Textron to take the goodw |l inpairnment charge
relating to Omiquip as early as October 2000 (the point in time
when the revenue decline becane apparent). 1d. 1 226, 234.

The Plaintiffs rely on Financial Accounting Standard ("FAS")
121, which requires that the reported val ue of | ong-termassets be
reassessed whenever certain triggering events occur including: (1)
a significant decrease in the market value of the asset; (2) a
significant adverse change in legal factors or in the business
climate that could affect the value of an asset; and (3) a current
period operating cash flow loss conbined wth a history of
operating or cash flow | osses, or a projection or forecast that
denonstrates continuing | osses associated with an asset used for
the purpose of producing revenue. Am Conpl. 9 234. The
Plaintiffs also rely on FAS 5, which provides that an estimted
|l oss froma contingency “shall be accrued by a charge to incone”
if: (1) information available prior to issuance of the financial
statenents indicated that it is probable that an asset had been
inpaired or a liability had been incurred at the date of the
financial statenments; and (2) the anobunt of the loss can be
reasonably estimated. 1d. Y 236.

The Plaintiffs contend that Textron’s witedown in Septenber
2001 actually was an attenpt to conceal that Omiquip had | ost $317
mllion during the Cass Period. Id. § 225. By delaying the

witedown until Septenber 2001, the Plaintiffs contend that Textron

13



was able to mask Omiquip’ s loss in value. The Amended Conpl ai nt
states that “by announcing restructuring charges along wth
Omi qui p’s problens, defendants msled the narket to believe that
any goodw || inpairnents had been recogni zed, when that was not
true.” 1d. Y 248.

[11. Securities Fraud: The El enents and Pl eadi ng Requi renents

A. The El ements of Securities Fraud

The elenments of a securities fraud claim are set forth in
numerous provisions of the Exchange Act, as well as Rules
pronmul gated by the SEC. 15 U.S.C. 8§ 78j(b) provides in pertinent
part:

It shall be unlawful for any person . . . [t]o use or

enploy in connection with the purchase or sale of any

security registered on a national securities exchange
any mani pul ati ve or deceptive device or contrivance
in contravention of such rules and regulations as the
Comm ssion nay prescribe as necessary or appropriate
for the protection of investors.
15 U S.C 8 78j(b). Pursuant to this statute, the SEC pronul gat ed
Rul e 10b-5, which makes it unlawful to use deceptive tactics or
devices in connection with the sale of securities. To establish
l[tability wunder Rule 10b-5, a plaintiff nust show “(1) that
defendants made a materially false or msleading statenent or
omtted to state a material fact necessary to nmake a statenent not
m sl eading; (2) that defendants acted with scienter; (3) that

either plaintiffs or the market relied on the m srepresentation or

om ssion; and (4) resultant injury.” Geffon v. Mcrion Corp., 249

14



F.3d 29, 34 (1 Cr. 2001)(citing Shaw, 82 F.3d at 1216-17);

Scritchfield v. Paolo, 274 F. Supp. 2d 163, 170 (D.R 1. 2003).

B. The PSLRA' s Hei ght ened Pl eadi ng St andard

___In 1995, Congress enacted the PSLRA to stop the filing of
strike suits in private securities litigation. See H R Conf. Rep.
No. 104-369 at 31 (1995) (noting “significant evidence of abuse in
private securities lawsuits,” including “the routine filing of
| awsui ts agai nst i ssuers of securities and ot hers whenever thereis
a significant change in an issuer’s stock price, without regard to
any underlying culpability of the issuer,” and “the abuse of the
di scovery process to inpose costs so burdensone that it is often

econom cal for the victim zed party to settle”), reprinted in 1995

US CCAN 730; see Geebel v. FTP Software, Inc., 194 F. 3d 185,

191 (1t Cir. 1999). Prior to the enactnment of the PSLRA, a
securities fraud plaintiff was only required to neet the
requi renents of Fed. R Cv. P. 9(b) by stating the circunstances
all egedly amounting to fraud “with particularity.”® The PSLRA
augnents Rule 9(b)’s particularity requirenent and states, in
pertinent part:

In any private action arising under this chapter in
which the plaintiff alleges that the defendant—

(A) nmade an untrue statenent of a material fact; or

® Rule 9(b) states that “[i]n all avernents of fraud or
m st ake, the circunstances constituting fraud or m stake shall be
stated with particularity.”

15



(B) omtted to state a material fact necessary in
order to nmake the statenents made, in the light of the
ci rcunstances in which they were made, not m sl eadi ng;

the conplaint shall specify each statenent alleged to
have been m sleading, the reason or reasons why the
statenent is msleading, and, if an allegation regarding
the statenment or omssion is made on information and
belief, the conplaint shall state with particularity al
facts on which that belief is forned.

15 U.S.C. 8§ 78u-4(b)(1). Furthernore, the statenents all eged to be
m sl eadi ng “must be msleading to a material degree.” Cabletron,

311 F.3d at 27 (citing Serabian v. Anbskeag Bank Shares, Inc., 24

F.3d 357, 361 (15t Gir. 1994)).

In addition to specifyingw th particularity each statenent or
representation alleged to be materially msleading, a conplaint
al l eging securities fraud nust also state with particularity facts
that give rise to a “strong inference” of scienter. 15 U S.C. 8§
78u-4(b)(2); Cabletron, 311 F.3d at 27. Accordingly, while a
district court ruling on a notion to dism ss nmust continue to make
all inferences in a plaintiff’s favor, the inferences relating to

scienter nust be strong ones. See Cabletron, 311 F.3d at 27,

Al dridge, 284 F. 3d at 82; Kaf enbaumv. GIECH Hol di ngs Corp., 217 F.

Supp. 2d 238, 245 (D.R 1. 2002). There is no particular test for
determ ni ng when scienter is adequately plead. Instead, the First
Circuit calls for a case-by-case analysis of the particular facts
al l eged to determ ne whet her allegations are sufficient to support

scienter. See Al dridge, 284 F.3d at 82 (citing Novak v. Kasaks,

16



216 F.3d 300, 307 (2d Cr. 2000)); Kafenbaum 217 F. Supp. 2d at
245.

Not wi t hst andi ng the foregoing heightened requirenments, this
Court nmust remain mndful of the First Circuit’s recent rem nder
that the strict pleading requirenments of the PSLRA do not alter the

standard of reviewfor a nbtion to disnmss. See A dridge, 284 F. 3d

at 78 (reaffirmng the principle that, even under the PSLRA a
district court ruling on a notion to dismss nust draw all
reasonabl e i nferences fromthe allegations in the conplaint in the
plaintiff’s favor).

Wth these principles in mnd, the Court turns to the nerits
of the Defendants’ argunent that the Conplaint fails to plead
adequately a securities fraud claim

V. Analysis

Motions to dismss securities fraud conplaints typically
enploy a two-front attack: (1) that the plaintiffs fail to allege
materially m sleading statenents, or that they fail to set forth
the allegedly msleading statenents with particularity; and (2)
that the plaintiffs fail to allege adequately facts showng a
strong inference of scienter by the defendant. In this case,
however, the Defendants’ plan of attack is not so straightforward.
In their Motion to Dismss, the Defendants primarily focus their
chal | enge on scienter. See Mem in Supp. Def. Motion to Dism ss at

17. Interspersed within the scienter argunent, however, appears to

17



be an underlying challenge to the materiality of several of the
all egedly m sl eading statenents. Therefore the Court will address
t he Def endants’ objections to these statenents separately fromthe
sci enter chall enge.”’

A. Identification of Materially M sl eadi ng Statenents

To survive the Defendants’ Motion to Dismss, the Plaintiffs’
Amended Conplaint nust identify specific statenents that were
all egedly materially m sl eadi ng.

After alleging that a statenment or representation is untrue,
“whet her the statenent is ‘material’ under 8 10(b) is determ ned
under the ‘reasonabl e investor’ standard: i.e., the question asked
i's whether a reasonable investor would have viewed the nonpublic
information as ‘having significantly altered the total mx of
information nade available’ to those making the investnent

decision.” Scritchfield, 274 F. Supp. 2d at 170 (quoting Basic,

Inc. v. Levinson, 485 U. S. 224, 231-32 (1988)). The First Crcuit

has previously held that the materiality of a statenent or om ssion
is a question of fact “that should normally be left to a jury
rather than resolved by the court on a notion to dismss.”

Cabletron, 311 F.3d at 34; see Lucia v. Prospect St. H gh | ncone

Portfolio, Inc., 36 F.3d 170, 176 (1%t Cir. 1994).

" The Defendants do not challenge the “materiality” of all of
the allegedly m sleading statenents. Those statenents that have
not been challenged will be presuned actionable for purposes of
this Motion.

18



The Anended Conpl ai nt descri bes statenents (or om ssions) that
fall into three general <categories of allegedly msleading
statenents: (1) Textron’s financial statenents filed with the SEC,
(2) direct statenents made by Textron officials, either in press
releases or in direct quotes in the nedia; and (3) statenents nade
by stock analysts and journalists, allegedly echoing statenents
made to them by the Defendants.

1. SEC Filings

Textron made its required filings with the SEC during the
Class Period: its Form 10-Q for the quarter ended Septenber 30,
2000; its Form 10-K for the fiscal year ended Decenber 31, 2000;
its Form 10-Q for the quarter ended March 31, 2001; its Form 10-Q
for the quarter ended June 30, 2001; its Form10-Q for the quarter
ended Septenber 29, 2001; and its Form 10-K for the fiscal year
ended Decenber 31, 2001

The Plaintiffs allege that these public filings did not
accurately reflect Textron' s true financial position since Textron
had failed to nake t he requi site accounti ng adj ustnents required by
GAAP. Under SEC regul ations, as the Plaintiffs note, filings that
do not conply with GAAP “will be presuned to be m sl eading and
i naccurate.” Pl. Mem at 19 (quoting 17 C.F. R § 210.4-01(a)(1));

see also Cabletron, 311 F.3d at 34.

The First Crcuit has warned that “[merely stating in

conclusory fashion that a conpany’s books are out of conpliance

19



with GAM AP Will] not initself denonstrate liability under section
10(b) or Rule 10b-5.” Cabletron, 311 F.3d at 34. In Cabletron
the plaintiff alleged that, because it had engaged in various
fraudul ent revenue recognition practices, Cabletron filed financi al
statenents with the SEC that did not reflect the conpany’ s true
earnings. Cabletron’s SECfilings, by not reflecting the conpany’s
true earnings, violated GAAP and therefore were materially false
and msleading in violation of Rule 10b-5. The district court
dism ssed the plaintiff’s conplaint, but on appeal, the First
Circuit found that the plaintiff had adequately plead that
fraudul ent revenue recognition rendered the conpany’ s SEC filings
materially m sleading. To reach this conclusion, the court | ooked
to the plaintiff’s allegations that Cabletron’s revenue was
fraudulently inflated by tens of mllions of dollars per quarter.
“Accurate earnings figures are vital aspects of the ‘total mx of
information” which investors would consult when evaluating [a
conpany]’s stock.” 1d. at 35. The court noted that “the nature of
much of the alleged inaccuracy in earnings derives fromsystenatic
fraud, described in detail, that extends to conpletely fictitious
sales.” 1d.

Here, as in Cabletron, the Plaintiffs have all eged nore than
general , unspecified allegations of accountingirregularities. The
Plaintiffs contend that the SEC filings were materially m sl eadi ng

because they failed to account for the allegedly GAAP-required
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accounting adjustnments associated with the change in the Gsprey
production schedul e. Throughout the Anmended Conplaint, the
Plaintiffs set forth in detail facts that they believe required
accounting adjustnents as early as Cctober 2000, and the anpunt of
revenue by which the financial statenents were in error. Because
t hese adjustnents were not nade when they should have been, the
Plaintiffs allege that the SEC filings throughout the C ass Period
msled investors as to the earnings figures of the Conpany.
Admttedly, there are no Cabletron-like deceptive sales schenes
underlying the accounting allegations in this case. Instead, the
all egations here are nore in the nature of deliberate delay in
maki ng necessary adjustnents in the hope that a positive turn of
events would either elimnate the need to do so or mtigate the
eventual adjustnents. Wile the clains may eventually prove to
lack merit, this Court finds that the Plaintiffs have adequately
pl ead that Textron’s failure to make its accounting adjustnent as
early as Cctober 2000 rendered the financial statenents filed with
the SEC materially m sl eadi ng.
2. O her Direct Public Statenents

In addition to the SEC filings, the Plaintiffs allege that
Textron and its executives nmade other direct statenents to the
public during the Class Period that were materially m sl eadi ng.

Direct quotes of company officials in the news nedia may be

attributed to the conpany for purposes of determ ning whether a
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representation or statenent is materially m sleading under Rule

10b-5 and the PSLRA. See Cabletron, 311 F.3d at 35; Al dridge, 284

F.3d at 79-80. After a reviewof the Amended Conpl aint, this Court
| ocated ten statenents that fall into this category, five of which
have been chal |l enged by the Defendants in this Mtion. See Def.
Mem at 30 n.12.

First, on Novenber 28, 2000 (a week after the Pentagon
released its report finding the Gsprey “not operationally
suitable”), the Wall Street Transcript Corporation published an
interview with Defendant Canpbell that contained the follow ng
statenents:

Qur global network of powerful market |eading brands
provi des opportunities for growh across all of our

segnments. For exanple, Bell is the leader in a
technology . . . called tilt-rotor technology. It’'s a
revolutionary aircraft that can |ift like a helicopter
and then fly like a turboprop. The V-22 . . . is right

on schedule to deliver eight tiltrotors this year and we
have current requirenents fromthe U S. arned forces to
deliver 458 by 2014.

| see an even stronger organic growh story as we nove
forward because our businesses have gained a |ot of
momentum  The products | nentioned earlier, when they
cone to fruition, should increase our organic growh from
5%to 6% historically, to 7% 8% and beyond.
Am Conp. § 133. The Defendants contend that these statenents are
vague, general statenents of optimsm on which no investor would
rely. In so arguing, the Defendants are attenpting to invoke the

“puffery” defense. See Scritchfield, 274 F. Supp. 2d at 172

(“Puffery has been defined as ‘exaggerated, vague, or |oosely
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optimstic statenments about a conmpany . . . .’7) (quoting In re

Bost on Technology, Inc. Sec. Litig., 8 F. Supp. 2d 43, 54 (D. Mass.

1998)). In Scritchfield, this witer discussed the often unclear

“Il'ine of demarcation between puffery and acti onabl e m sst at enent
.7 274 F. Supp. 2d at 172. After a review of the rel evant
case law, the court determ ned that whether a particul ar statenent
is mere puffery or actionable m sstatenent nust be determ ned by
| ooking not only to the challenged | anguage itself, but also the
context in which the statenment was mnade. See id. at 174-75
Canmpbell’s representation that Textron’s “global network of
power ful market |eading brands provides opportunities for growth
all across our segnents” cannot be segregated from his comrents
regarding the viability of the V-22 program which follow
i medi ately thereafter. Canmpbell provides detailed coment
regarding the V-22 and its inpact on the “organic growh” of the
conpany over the next several years. Read in context, Canpbell’s
di scussion of the V-22 is nore than nere puffery: it is a
statenment heralding the tilt-rotor technology, the size of the
contract with the mlitary, the “on schedul e’ delivery dates and
the direct relationship between the V-22 and Textron’s ability to
increase its profit — an ability that was arguably weakened
followwng the report of the Panel finding that the Gsprey “not
operationally suitable.” Accordingly, the challenged statenent is

mat eri al
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Second, on QOctober 19, 2000, Textron stated in a press rel ease
that “Bell remains on track to deliver eight V-22 tiltrotors this
year.” The Plaintiffs contend that this comment was materially
m sl eadi ng because, sinply, it was incorrect. The Defendants argue
that a statenent that a conpany is “on track” is not an actionabl e
representation. The Defendants al so argue that the statenment was
not materially m sl eadi ng because Textron did produce the ei ght V-
22s as predicted. The First GCrcuit previously has held that a
statenent that a conpany was “basically on track” so “obviously
fail[ed] to pose any ‘substantial |ikelihood of being ‘viewed by
t he reasonabl e investor’ . . . *as having significantly altered the
total mx of information available” that it is immterial as a
matter of |aw See Shaw, 82 F.3d at 1219. However, such
statenments nust be read in context, and the statenment in this case
is different than the statenent in Shaw. Here, the statenent that
Gsprey production was “on track” may have been nmaterially
msleading if it was untrue, because it reassured investors that
production of a specific product of substantial financia
i nportance to the conpany was on schedul e, when t he Defendants had
know edge that it was encountering significant problens. However,
a January 2001 stock anal yst report on Textron’s Aircraft segnent
i ndicates that “Textron net its goal of producing 8 V-22s in 2000,
al though the recent delay prevented the delivery of the eighth

aircraft.” Joint Appendix (hereinafter “J.A 7)) 21 at 4. Despite
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difficulties in delivering the final aircraft, the stock anal yst
report legitimzes Textron' s statenents that it believed production
of those V-22s was “on track.” Therefore, the Plaintiffs fail to
state a securities fraud claimw th respect to this statenent.

Third, Textron issued several press releases during the d ass
Period that the Plaintiffs allege contained materially m sl eading
representations. On Novenber 29, 2000, April 19, 2001, and July
18, 2001 Textron issued press releases in which it nade
representations such as: “Bell Helicopter’s revenues increased due
to. . . higher revenue on the V-22 production contract,” and “our
Aircraft and Finance segnents achieved solid revenue and incone
growh”. Am Conpl. 1Y 156, 164. Each of these press rel eases
al so contained the foll ow ng boil erpl ate | anguage:

Forwar d- 1 ooki ng Information: Certain statenents in this

rel ease are forward-|ooking statenments, including those

that discuss strategies, goals, outlooks or other non-

hi storical matters; or project revenues, income, returns

or other financial neasures. These forward-1 ooking

statenents are subject to risks and uncertainties that

may cause actual results to differ materially fromthose

contained in the statenents
J.A., Tabs 8, 16, 32. Def endants contend that the statements
detailed in the Plaintiffs’ Anmended Conplaint are just such
forward-| ooki ng statenents and are therefore not actionabl e under
the PSLRA. The PSLRA exenpted certain forward-|ooking statenents
from securities fraud causes of action if “the forward- | ooking

statenent is identified as a forward-|looking statenent, and is

acconpanied by nmeaningful cautionary statenments identifying
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inportant factors that could cause actual results to differ
materially fromthose in the forward-|ooking statenent . . . .7 15

US.C 88 77z-2(c)(1)(A) (i), 78u-5(c)(1)(A)(i); see Scritchfield,

274 F. Supp. 2d at 177. As the Plaintiffs point out, however, the
forward-1| ooki ng statenment protection disclosure is not avail able
for a representation of present fact because the statenent is
m sl eadi ng when nade. See Shaw, 82 F.3d at 1213. The allegedly

m sl eading statenments set forth in the press releases involve

statenents of either current or past earnings — not the type of
financial information subject to different results based on
unforeseen or unexpected circunstances. Accordi ngly, these

statenents are not exenpt from liability under the PSLRA as
forward-| ooki ng statenents and therefore are actionabl e.
3. Third-Party Statenents

The Defendants al so challenge two statenents nade by third-
parties. The first was published in an article in the Fort Wrth
Star-Telegram In that article, the journalist, with attribution
to a Textron spokesperson, wote that “corporate efforts to cut
costs and maintain profitability” were not required at Bell. Am
Compl . § 127. The Court finds this statenent to be so general and
unspecific that no reasonable investor could possibly have relied
on it when making an investnent decision. This statenent is not

acti onabl e.
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The second statenent was contained in a January 30, 2001
financial report issued by Merrill Lynch Capital Markets. The
report stated that “[ Textron] remains very confident regarding the
| ong termprospects of the V-22 and expects to get cl earance by the
end of 2001. Schedul e delays resulting fromthe current grounding
could potentially be offset by an accelerated schedule in 2002-
2003.” Am Conpl. ¢ 140. Even assumng this statenent could be
attributed to a representative of Textron (which has not been

all eged), see Cabletron, 311 F.3d at 36-37, it is not actionable.

Language that a conpany is “very confident” about “long term
growh” is precisely the type of expression of corporate optimsm
that courts have found to be immterial. See Shaw, 82 F.3d at

1217-18; see, e.qg., Kafenbaum 217 F. Supp. 2d at 250 (statenent

that a conpany “remains confident that our business is sound” is

not actionable); Colby v. Hologic, Inc., 817 F. Supp. 204, 211

(D. Mass. 1993) (“long term prospects are bright” is not
actionable). Mreover, based on the facts alleged in the Amended
Conpl ai nt, Textron’s additional statenents regarding the Gsprey’s
production schedule and expectations for 2002-03 are not
unr easonabl e based on the fact that a decision on whether to go to
full-rate production was to be made several nonths later in Apri

2001. Consequently, the Merrill Lynch statenents are not

actionabl e securities fraud.
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B. Sci ent er

The maj or thrust of Defendant’s Motion to Dism ss, is that the
Amended Conplaint fails to allege facts sufficient to permt a
strong inference of scienter. Scienter is a state of mnd
indicating “either that the defendants consciously intended to
defraud, or that they acted with a high degree of recklessness.”
Al dridge, 284 F.3d at 82. “Scienter may be established by proving
knowi ng m sconduct on the part of the defendants . . . .” Geffon,

249 F. 3d at 35 (citing S.E.C. v. MacDonald, 699 F.2d 47, 50 (1%

Cir. 1983)). Wth respect to allegations of scienter, the PSLRA
requires that:
[i]n any private action arising under this chapter in
which the plaintiff may recover noney damages only on
proof that the defendant acted with a particul ar state of
m nd, the conplaint shall, with respect to each act or
omssion alleged to violate this chapter, state wth
particularity facts giving rise to a strong inference
that the defendant acted with the required state of m nd.
15 U S.C. 8 78u-4(b)(2). As this Court indicated, supra, the First
Crcuit has rejected any rigid fornmula for determning when a
strong i nference of scienter has been plead, preferring instead to
rely on a nore “fact-specific approach” that proceeds case by case.

Al dridge, 284 F.3d at 82; see Geebel, 194 F. 3d at 196. Although

unsupported or “catch-all” allegations of notive and opportunity
alone are not sufficient to establish a strong inference of
scienter, the First Circuit has “specifically rejected the

contention that ‘facts showi ng notive and opportunity can never be
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enough to permt the drawi ng of a strong inference of scienter.’”
Cabletron, 311 F.3d at 39 (quoting Geebel, 194 F.3d at 197).
““IT]he plaintiff may conbine various facts and circunstances
indicating fraudulent intent — including those denonstrating
nmotive and opportunity — to satisfy the scienter requirenent.’”
Id. (quoting Aldridge, 284 F.3d at 82).
1. The V-22 Program

The Plaintiffs have adequately alleged a strong inference of
scienter with respect to the V-22 program The overarching
all egation regarding the V-22 program is that the Defendants
intentionally countered the di sappoi nting setbacks relating to the
V-22 wth what the Plaintiffs contend were deceptively strong
financial statements. In this Grcuit, contentions of a simlar
ilk have been found sufficient to support a securities fraud

conpl ai nt. See, e.g., Cabletron, 311 F.3d at 35; Aldridge, 284

F.3d at 80. The Amended Conplaint sets forth several factual
all egations that support a finding of a strong inference of
scienter.

The Plaintiffs’ core contention is that the Defendants
intentionally delayed taking the accounting adjustments until
Septenber 2001 in violation of GAAP. Courts have wi dely held that
GAAP violations are not tantanount to securities fraud, and that
GAAP violations, with nothing nore, wll not establish a strong

i nfference of scienter. See, e.q., In re Conshare, Inc. Sec.
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Litig., 183 F.3d 542, 553 (6'" Cir. 1999); In re Wrlds of Wnder

Sec. Litig., 35 F.3d 1407, 1426 (9 Cr. 1994); In re Peritus

Software Servs., Inc. Sec. Litig., 52 F. Supp. 2d 211, 223 (D. Mass

1999). But this is not to say that a m sapplication of accounting
princi pl es can never take on significant inferential weight in the

scienter calculus. See Inre Mcrostrateqy, Inc. Sec. Litiqg., 115

F. Supp. 2d 620, 635 (E.D. Va. 2000). When the nunber, size,
timng, nature, and context of the errors are considered, “the
bal ance of the inferences to be drawn from such allegations my
shift significantly in favor of scienter . . . .” 1d. As the
First Crcuit noted in Cabletron, “[s]ignificant GAAP viol ations

‘could provide evidence of scienter.’” 311 F.3d at 39
(quoting Greebel, 194 F. 3d at 203). “‘[A]ccounting shenani gans’
are anong the characteristic types of circunstances which may
denonstrate scienter for securities fraud.” 1d. (quoting Geffon v.

Mcrion Corp., 249 F.3d 29, 36 (1%t GCir. 2001)); see In re Peritus,

52 F. Supp. 2d at 224 (noting that violations of GAAP, in
conbination with other factors, may support a strong inference of

scienter); In re Ancor Comm, Inc., Sec. Litig., 22 F. Supp. 2d

999, 1005 (D. M nn. 1998)(sane). The M crostrateqgy Court descri bed

t he i npact of GAAP viol ations on the PSLRA scienter anal ysis aptly:

Nor does the rule stand for the proposition that scienter
cannot be inferred at all from [ GAAP] allegations and
that the allegations are, therefore, irrelevant to the
i ssue of scienter. . . . Toput it differently, while it
is true that it cannot be strongly inferred from bare
allegations of a GAAP violation or a restatenent of
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financial s t hat a def endant act ed reckl essly,
consciously, or intentionally, it is not true that
not hing can be inferred fromthose facts at all or that
‘[s]pecific attributes of a GAAP violation may give rise
to a stronger, or weaker, inference of scienter.

115 F. Supp. 2d at 635 (enphasis in original)(citation omtted).?
These cases all say that GAAP violations, if acconpanied by

“sonething nore,” see Cabletron, 311 F.3d at 39, can satisfy the

scienter requirenent. The “sonmething nore” may include the
egregious nature of the violation or a clear consciousness of
wrongdoi ng. See id.

Def endants seek to portray the Anmended Conplaint as nothing
nor e than accounting mal practi ce masquer adi ng as securities fraud.
Def endants contend that their accounting practices are industry
standard “contract accounting”; that their application of these
principles are GAAP conpliant; and, to the extent that they are
not, they do not establish the nefarious conduct clainmed by the
Plaintiffs, but merely the failure to apply accounti ng adj ust nents.
A close review of the Anmended Conplaint reveals that the

Plaintiffs allegations are distinguishable fromsecurities fraud

8 The Defendants argued in their papers and at oral argunent
t hat because this is not a financial restatenment case, the Court
cannot rely on restatenent cases in ruling on this Mtion. The

Cour t acknow edges t hat M crostrat egy i nvol ved financi al
restatenents, but nonetheless finds its discussion of GAAP
vi ol ations and scienter to be persuasive. In Mcrostrategy, the

court focused on the repetitiveness and pervasi veness of the GAAP
violations, as well as the sinplicity of the accounting violation
involved, in finding that scienter adequately had been plead.
These principles apply to an anal ysis of GAAP vi ol ati ons regardl ess
of whether a case also involves a restatenent of financials.
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actions based nerely on an alleged violation of an industry

practice. See, e.g., Coates v. Heartland Wreless Comm, Inc., 26

F. Supp. 2d 910, 921 (N.D. Tex. 1998) (holding that the
identification of GAAP as an industry practice, without nore, is
insufficient to plead scienter). Prior to Septenber 2001, the
Plaintiffs allege that the Defendants published statenents (i.e.,
the SECfilings) regarding the financial status of the conpany when

t hey knew that the statements were inaccurate.® See Aldridge, 284

F.3d at 83 (“[T]he fact that the defendants published statenents
when they knew facts suggesting the statenents were inaccurate or
m sl eadi ngly i nconplete is classic evidence of scienter.”) (citing

FI. State Bd. of Adnmin. v. Geen Tree Fin. Corp., 270 F. 3d 645, 665

(8" Cir. 2001)). The Anended Conpl aint alleges in sone detail the
magni t ude of the del ayed adj ustnent as well as the pervasi veness of
the alleged GAAP violations. The Plaintiffs allege that the
Def endant s shoul d have accounted for the profit rate adjustnents in
Cct ober 2000, but instead waited nearly a year to nake them See
Cabletron, 311 F.3d at 39 (noting that allegations of |arge-scale
fraudul ent practices over tinme “make it difficult to escape a

strong i nference of the type of reckl essness concerni ng wongdoi ng

° Courts have held that whether a defendant know ngly
publishes msstatenents is a factor to be considered when
determining if thereis a strong i nference of scienter. See, e.qg.,
In re Raytheon Sec. Litig., 157 F. Supp. 2d 131, 147 (D. Mass.
2001). This is to be distinguished fromthe altogether separate
anal ysis of whether an alleged m sstatenent is actionable.
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that anounts to scienter”). Moreover, the Plaintiffs allege that
Textron and t he I ndi vi dual Def endants had detail ed know edge of the
state of the Gsprey program and the conpany’s need to adjust its
profit estimates to conformto GAAP in Cctober 2000, but purposely
del ayed nmaking the adjustnment. It is reasonable to infer fromthe
al l egations that the Defendants knewt hey shoul d have accounted for
the | osses associated with the V-22 contract in Textron’s financi al
statenents as early as Cctober 2000.

Def endants argue that the accounting adjustnents taken in
Sept enber 2001 related only to the EMD contract and therefore were
unrelated to the governnment’s decision not to proceed with full-
rate production. Accordingly, the Defendants posit that the
accounting adjustnents (or the failure to take then) cannot be
connected to any intent to inflate Textron’s profits. The
Plaintiffs, however, are not alleging that the Defendants
fraudulently accounted for the full-rate production contract
itself. Instead, the alleged fraud i nvol ves the i npact that del ays
in reaching full-rate production had on Textron’s accounting for
its existing contracts. The Amended Conplaint states that
Textron’s “earnings rel ease[s] and quarterly financial statenent][s]
falsely inplied that all appropriate accounting adjustnents had
al ready been nmade to account for the increased costs and delays in
production of the V-22, when, in fact, precisely the opposite was

true.” Am Conpl. 9§ 142(b), 148(b), 152(b), 161(b), 168(b).
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Additionally, the Amended Conplaint nakes other references to a

delay in proceeding to full-rate production. See, e.qg., id. Y 17

(deni al of full-rate production neant continued Ilowrate
production); id. 1Y 63, 86, 111 (stating that Osprey required
extensive, costly redesign before it would be ready for full-rate
producti on).

Whet her the required accounting adjustnents related only to
devel opnent contracts or to full-rate production (or both) is a
factual question that cannot be resolved in this WMtion. The
Plaintiffs’ interpretation of the effect of the increased costs and
del ayed production on Textron’s profit estimates is at |east as
pl ausi bl e as that espoused by the Defendants. It woul d be inproper
at the notion to dism ss phase — where this Court nust accept the
al l egations contained in the Arended Conplaint as true, and draw
all inferences in the Plaintiffs favor — to prefer the

Def endants’ expl anation. See Aldridge, 284 F.3d at 79 (“It is here

that the district court erred. The district court did not ‘giv|e]
plaintiff [] the benefit of all reasonable inferences’ as it should
have on a notion to dismss, . . . but appears to have drawn
inferences in the defendant’s favor.”) (internal citationomtted);

In re Raytheon Sec. Litig., 157 F. Supp. 2d at 147 (holding that it

is inproper to accept the defendants’ interpretation of internal
docunents over the plaintiffs’ interpretation in a notion to

di sm ss). Strict adherence to this standard is especially
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necessary in this case because of the inconsistency of the
Def endant s’ descri ptions of the accounting adjustnments’ relationto
the production schedule. Conpare Def. Mem at 34 (“Bell’s
adjustnents in the third quarter of 2001 related not to any V-22
production contract, but to a separate V-22 Engineering and
Manuf act uri ng Devel opnent Contract.”), wth J A 44 at 3 (“[T]he
third quarter adjustnents recognize what wll now clearly be
stretched out production schedules.”).

The Defendants also attenpt to defend Textron’s accounting
practices by noting that its independent auditors agreed with the
accounting activity for the V-22 program In A dridge, the First
Circuit dism ssed just such an effort of a conpany to shift sole
responsibility for its accounting practices to its accountants.
See 284 F.3d at 83 (“The conpany argues that . . . because its
financi al statenents were audited by an i ndependent accounting firm

no inference of scienter [] can be drawn. W disagree .
To hold otherwwse wuld shift to accountants the
responsibility that belongs to the courts.”).

The Defendants also attack the Plaintiffs’ pleading of a
strong inference of scienter based on a |lack of allegations that
the very survival of Textron hinged on the success of the V-22

program See Cabletron, 311 F. 3d at 39-40. While the Defendants

may be correct that the V-22 program anmounted to under 4% of

Textron's annual revenue, the Plaintiffs cite to internal Textron
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docunents that note the conpany’s strong financial interest in the
viability of the program See Am Conpl. 9 20 (“there is no
programnore i nportant to our future than the V-22 . . .”). The 4%
relating to the V-22 could easily be the difference between a
profitable quarter for Textron, and an unprofitable one. This is
an inference that nust be drawn in the Plaintiffs’ favor.

Accordingly, this Court nust find that the Plaintiffs’ Amended
Compl aint sufficiently alleges facts as to the Gsprey to permt a
strong i nference of scienter.

2. The H 1

The Plaintiffs also allege that, as with the V-22 program
“information to which defendants had access and a duty to nonitor
during the Class Period, nmade clear to [D efendants that the H 1
contract was experiencing dramatically increased costs, delayed
schedul es, and reduced profitability expectations . . . .7 Am
Compl . T 120. As a result, the Plaintiffs contend that the
Def endants “concealed key material through inaccurate cost
estimating data” in order to mslead investors as to the financi al
state of Textron's H 1 production. |1d.

The Plaintiffs fail, however, to specify the information
avail abl e to Textron that woul d have required it to nmake accounti ng
adj ustnents earlier than Septenber 2001. The Plaintiffs refer the
Court to a Septenber 2001 internal nmenorandum at Bell that refers

to “significant, unexpected cost growh,” but this fact al one does
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not support drawing a strong inference of scienter. It is
undi sputed that high costs were afflicting Bell at that tine, but
the nere fact that these troubles were evident in Septenber 2001
does not mean that as of October 2000 they would have required
accounting adjustnents in order to conply with GAAP. ° Accordi ngly,

the Plaintiffs have nerely plead “fraud by hindsight.” E.g., Myer

V. Biopure Corp., 221 F. Supp. 2d 195, 207 n.1 (D. Mass. 2002)

(“The law in this circuit also clearly prohibits plaintiffs from
pl eadi ng fraud by hi ndsight, asserting that if the information was
avai | able on March 20, 2002, the defendants nust have al so known
about it in May and August of 2001.7).
3. Omi qui p

The Plaintiffs further allege that Textron's reported
financial results were naterially overstated because it failed to
record required witedowns for inpairnment inthe value of goodw ||
related to the Omiquip acquisition. See Am Conpl. T 225. The

Amended Conplaint sets forth allegations show ng that throughout

0 The Plaintiffs refer the Court to a March 11, 2002 article
that they contend evidences Textron’ s “inaccurate cost estimating
data” with respect to the H 1, but this reference is inaccurate.
The article refers to the Arny’s CH 47 Chi nook program and not the
H 1.

1 Goodwi Il is “[a] business’s reputation, patronage, and ot her
i ntangi bl e assets that are consi dered when apprai si ng t he busi ness,
esp. for purchase . . . .” Black’s Law Dictionary 703 (7th ed.
1999). In the purchase of a business, goodw || generally is the
di fference between the purchase price and the value of the assets
acqui r ed.
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the Class Period Textron underwent a restructuring that involved
the closing of over twenty OQmiquip plants. See Am Conpl. { 228.
Instead of taking the witedown for the inpaired goodw !l in
Cct ober 2000 as part of the restructuring (when Textron all egedly
knew of the need for witedown), the Plaintiffs allege that Textron
wai ted until Septenber 2001 to take the witedown in order to make
it look as if the restructuring of Omiquip were successful. In
other words, the Plaintiffs allege that GAAP required Textron to
reassess the value of Omiquip’ s goodwi || due to adverse changes in
t he business climte as early as Cctober 2000, but that the conpany
waited in order to avoid recording the restructuring and the
writedown of goodwi |l fromoccurring at the sane ti ne (whi ch woul d,
presumably, have revealed the unprofitability of the Omiquip
subsidiary). I1d. 1Y 234-37.

The Amended Conplaint fails to identify facts indicating that
a witedown of the inpaired goodw || was necessary in October 2000
when Textron initiated the restructuring. In order to show a need
for a witedown of goodw |l according to FAS 121, the Plaintiffs
need to plead facts showing that, while restructuring efforts were
t aki ng pl ace prior to Septenber 2001, Textron estimated future cash
flows for Omiquip to be less than the carrying anmount. VWhile the
Amended Conpl ai nt does set forth in detail the GAAP standards that
all egedly required the witedown to occur in QOctober 2000, it fails

to set forth in sufficient detail facts show ng that Textron knew
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prior to Septenber 2001 that the witedown was required, or that
its estimated future cash flows for Omi qui p woul d be | ess than the

carrying anount. See Inre K-Tel Int’'l., Inc. Sec. Litig., 107 F.

Supp. 2d 994, 1000 (D. Mnn. 2000) (dism ssing conplaint after
finding that plaintiffs failed to plead facts indicating that the
Def endant s had an obligation to recognize an i npairnment | oss under
FAS 121). Wthout these facts, the Plaintiffs again have plead

only fraud by hindsight. See Stevelman v. Alias Research, lnc.

174 F.3d 79, 84 (2d Cir. 1999) (“‘Mere all egations that statenents
in one report should have been nmade in earlier reports do not nake
out a claimof securities fraud.””); Meyer, 221 F. Supp. 2d at 207
n.1. Here, the Plaintiffs have relied exclusively on the tim ng of
the wite down, which is insufficient to state a claim for
securities fraud under the PSLRA.

C. Pl eadi ng of Individual Defendants’ Liability

Wth the exception of Stinson, the Defendants do not
differentiate between Textron and t he vari ous | ndi vi dual Defendants
in their Motion to Dismss. The Anmended Conplaint asserts that,
under the so-called group pleading presunption, it is appropriate
to inmpute the alleged msstatenents and omi ssions to all of the
i ndi vi dual Defendants as “collective actions.” Am Conpl. § 34.
Under the group pleading presunption, “the plaintiff may inpute
false or msleading statenents conveyed in annual reports,

quarterly and year-end financial results, or other group-published
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information to corporate officers.” In re Raytheon Sec. Litig.

157 F. Supp. 2d at 152; see Wol v. Tandem Conputers, Inc., 818

F.2d 1433, 1440 (9" Gir. 1987).

The First Crcuit recognizes “a very |limted version of the
group pl eadi ng doctrine for securities fraud.” Cabletron, 311 F. 3d
at 40 (citing Serabian, 24 F.3d at 367-68). In Cabletron, the
court noted that it is unclear to what extent the group pleading
presunption continues to exist following the enactnment of the
PSLRA.*?2 |d. Wthout addressing the survival of the presunption,
the Cabletron court then analyzed whether the conplaint stated a
cl ai magai nst the individual defendants. The court held that the
conpl aint adequately stated securities fraud clainms against the
i ndi vi dual defendants, basing its conclusion on several grounds:
the defendants were officers of the conpany that allegedly had
access to information contrary to the conpany’s public statenents;
the defendants nade, or ratified, several of the alleged
m sstatenents (such as signing both the Forns 10-K and Forns 10- Q) ;
and the defendants made sales of their conpany stock. See id. at
41. In reaching its decision, the court also stressed the pre-

di scovery posture of the case. See id.

2 At least two district courts in this circuit have held that
the group pleading presunption continues to exist follow ng the
enact nent of the PSLRA. See Kaf enbaum 217 F. Supp. 2d at 251 n. 4,
In re Raytheon Sec. Litig., 157 F. Supp. 2d at 152-53 (collecting
cases and hol ding that the group pl eadi ng presunption survives).
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The Anmended Conplaint adequately states a claim against
Def endants Canmpbel |, Janitz, and French. They were executive
officers of Textron during the Cass Period and are all eged, |ike
t he individual defendants in Cabletron, to have had access to the
adver se undi scl osed information. See Am Conpl. § 36. Mbreover,
as was the case in Cabletron, Canpbell, Janitz, and French signed
the Fornms 10-K that were filed wth the SEC during the d ass
Period. See id. § 149. Finally, the Anmended Conpl aint alleges
numer ous public statenments by Defendant Canpbell that are all eged

to be msleading. See, e.qg., id. Y 133.

Whet her t he Amended Conpl ai nt states a cl ai magai nst Def endant

Stinson is less clear. During the Cass Period, Stinson was the

Chief Executive Oficer of Bell, a separately incorporated
subsidiary of Textron. The Plaintiffs contend that Stinson’s
status as the CEO of Bell, and not as an officer of Textron, is a

“slimdistinction” that is unavailing to Stinson since the heart of
the Anended Conplaint involves allegedly deceptive financial
statenments concerning Bell. This Court disagrees. Wile Stinson
may have been attuned to the probl ens associated with the V-22, the
Plaintiffs fail to assert that he participated in the allegedly
fraudul ent accounting practices. Unli ke Canpbell, Janitz, and
French, Stinson was never an officer of Textron at any tinme during
the Cl ass Period and therefore never signed any of the SECfilings.

See, e.g., J.A Ex. 28. And of the other alleged m sstatenents
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contained in the Arended Conplaint, only two can be attributed to
Stinson.*® |In order to hold Stinson liable for securities fraud,
the Plaintiffs were required to plead facts claimng that he nmade
a msrepresentation -— not that others with whom he worked

allegedly did so. See Central Bank of Denver, N.A v. First

Interstate Bank of Denver, 511 U S. 164, 191 (1994) (hol ding that

t he Exchange Act does not include aider and abettor liability).
Accordingly, this Court finds that the Plaintiffs have failed to
state a securities fraud claimwith respect to Stinson. !

D. Section 20(a)

Because the Court has determ ned that portions of the Anended
Conmpl ai nt survive the Defendants’ Mdtion to Dismss, it also rules
that the Plaintiffs’ causes of action with respect to Canpbell

Janitz, and French under 15 U S.C. § 78t(a) survive.

3 Although the materiality of these statements was not
chal | enged by the Defendants in their Mdtion to Dismss, the Court
notes that they are non-actionabl e statenments of optimsm See Am
Compl . 91 154 (“I believe that the V-22 conpares favorably to al
other aircraft in its class as it relates to reliability and
quality.”); id. at 157 (“l would predict that there wll be a
decision later this year for |owrate production of the V-22.").

14 Even if this Court applied the group pleading presunption
to the individual Defendants in this case, the outcome with respect
to Stinson woul d be the sane because he did not participate in the
group- publ i shed docunents such as the SEC filings. See Cabl etron,
311 F.3d at 41 n.16.
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I V. Concl usion

For the reasons stated, the Court finds that sonme of the
all egations in the Conpl aint adequately plead violations of the
federal securities laws, and therefore orders that Defendants’

Motion to Dismss the Amended Conplaint is DEN ED.

I T 1S SO ORDERED.

WlliamE Snith
United States District Judge

Dat e: June , 2004
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