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THE TRAVELERS | NDEMNI TY COVPANY,

AVERI CAN HOVE ASSURANCE COVPANY.

FI RST STATE | NSURANCE COVPANY,

AND THE AMERI CAN | NSURANCE

COVPANY,

Def endant s

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This case involves the Providence Journal Conpany's (the
"Journal ") claimof insurance coverage for liabilities and costs
of defense arising froma |lawsuit brought against the Journal and
others by the United States pursuant to the Conprehensive
Envi ronnent al Response, Conpensation and Liability Act
("CERCLA"), 42 U.S.C. 8 9601 et seq. The Journal has brought a
decl aratory judgnent and breach of contract action in which it
clainms that defendant Travel ers Indemity Conpany ("Travel ers")
is required to defend it in the governnent's CERCLA action in
accordance with several conprehensive general liability insurance
policies. Simlarly, the Journal contends that Travelers and the
ot her defendants in this case nmust indemify it against any

liabilities arising fromthe CERCLA litigation, as required by



various policies of insurance issued by the defendants to the
Jour nal .

This matter is before the Court on the notions of defendant
First State |Insurance Conpany ("First State") and def endant
Travel ers for summary judgnent pursuant to Rule 56 of the Federal
Rules of G vil Procedure. For the reasons that follow, both
First State's and Traveler's notions for summary judgnent are
gr ant ed.
| . Fact s

The follow ng facts are undi sputed, except as noted. On
Oct ober 26, 1990, the United States filed suit under CERCLA
agai nst several individuals and entities, including the Journal,
to recover costs incurred in cleaning up the Davis Liquid Waste
Site in Smthfield, Rhode Island (the "Davis Site"). Inits
conplaint, the governnent alleged that from 1975 to 1978
t housands of gallons of |iquid waste containing hazardous
substances were di sposed of on | and owned and operated by WIIliam
and El eanor Davis in Smthfield. The United States clained that
the Journal was strictly Iiable under 8 107(a)(3) of CERCLA, 42
US C 8 9607(a)(3), as a person "who by contract, agreenent, or
ot herwi se arranged for disposal or treatnment of hazardous
substances which were di sposed of at the Site."

The Journal, a Rhode Island corporation, admts that in the
ordi nary course of its business from 1976 to 1978 it generated

liquid wastes which were collected in 55 gallon druns. The



Journal has at all tines, however, vigorously denied the
government's claimthat its wastes were di sposed of at the Davis
Site. According to the Journal, during the period in question,
its waste ink was haul ed away by Cannons Engi neering Corporation
("Cannons") for incineration at Cannons' waste facility in

Bri dgewat er, Massachusetts (the "Bridgewater Facility").
Therefore, the Journal contends that its waste could not have
been rel eased at the Davis Site.

The Journal has offered the affidavit of Terrence Ryan, the
Journal's building superintendent from 1969 to 1979, who states
that at that tinme he was the individual responsible for the
di sposal of the Journal's wastes. Ryan states that he selected
Cannons to transport and incinerate the Journal's waste ink at
the Bridgewater Facility. According to Ryan, neither he nor any
ot her individual at the Journal intended wastes to be di sposed of
at any location other than the Bridgewater Facility. In support
of its position, the Journal has al so tendered nunerous invoices
for the pick-up of drums of waste by Cannons. From Cctober 1975
t hrough January 1979, the Journal used Cannons to ship at | east
256 drunms of liquid waste on at |east 17 different occasions.

The Journal concedes, however, that the undi sputed
deposition testinony of WIliam Davis taken on Decenber 14, 1983
was that barrels of liquid waste marked with the name of the
Journal were brought to his land in Smthfield. The Journal

admts that it has no evidence to the contrary, and that for



purposes of this litigation the fact that its wastes were found
at the Davis Site is undisputed. Therefore, the Journal argues
that its wastes nmust have been diverted to the Davis Site by
Cannons.

Soon after it received notice of the governnent's CERCLA
action, the Journal sought insurance coverage fromthe defendants
for potential liabilities and costs arising fromthis claim
Travelers, the Journal's primary liability insurer, denied that
any coverage existed under its policies. Travelers' central
contention was that any coverage for liabilities and costs
arising fromthe governnent's CERCLA action was excluded by the
pol l uti on exclusion clause contained in its insurance policies.
Simlarly, the other defendants, who had issued excess liability
coverage to the Journal, naintained that no coverage was
avai |l abl e under their policies.

Travel ers, a Connecticut corporation, had issued
conprehensive general liability insurance policies to the Journal

covering the period of July 1, 1976 to July 1, 1986 (the

"Travel ers Policies") which provided, inter alia, $500,000 in
liability coverage for damages arising out of bodily injury or
property danmage caused by an "occurrence".

The Travel ers Policies, however, contain a pollution
excl usion clause. Under this exclusion, the insurance does not
appl y:

[T]o bodily injury or property danmage arising out of any
em ssion, discharge, seepage, rel ease or escape of any
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liquid, solid, gaseous or thermal waste or pollutant(1l) if

such em ssion, discharge, seepage, release or escape is

ei ther expected or intended fromthe standpoint of any

| nsured or any person or organi zation for whose acts or

om ssions any Insured is liable; or (2) resulting fromor

contributed to by any condition in violation of or non-

conpliance with any governnmental rule, regulation or |aw
applicable thereto.*’

The Journal had al so obtai ned excess liability insurance
coverage during the relevant period. The Anerican |nsurance
Conmpany ("American"), a Nebraska corporation, had issued first-
tier excess liability policies to the Journal providing
$3, 000, 000 in coverage from April 20, 1976 to August 28, 1979
(the "Anerican Policies"). First State, a Del aware corporation,
had i ssued $7, 000,000 in second-tier excess liability insurance

to the Journal covering the period of August 28, 1977 to August

'The pol lution exclusion clauses in the Travel ers Policies
fromJuly 1, 1976 to July 1, 1981 contain the above | anguage.
The Travelers Policies covering July 1, 1981 to July 1, 1983,
however, do not contain clause (2) dealing with discharges
resulting froma violation of the law. The Travel ers Policies
covering contam nation for the period July 1, 1983 to July 1,
1986, contai ned an absol ute pollution exclusion which stated that
t he insurance did not apply:

To bodily injury or property damage arising: (1) out of any
em ssion, discharge, seepage, rel ease, escape, disposal
storage or transportation of any liquid, solid, gaseous or
thermal waste or pollutant, or (2) out of the pollution of
the environnment by the named insured's products or conpleted
oper at i ons.

Nonet hel ess, as will be discussed bel ow, only the | anguage
contained in clause (1) of the Travelers Policies covering July
1, 1976 to July 1, 1983 is relevant. |In fact, the Journal has

wai ved its claimfor coverage under the Travelers Policies issued
for the period July 1, 1983 to July 1, 1986.



28, 1979 (the "First State Policies"). The First State Policies,
by their express terns, would be inplicated only after the
Anmerican Policies were fully exhausted. They read:

It is expressly agreed that liability shall attach to the

Conmpany only after the Underlying Unbrella Insurers have

paid or have been liable to pay the full anount of their

respective ultimate net loss liability....?

Simlarly, Anerican Home Assurance Conpany ("American
Hone"), a New York corporation, had provided sone second-tier
excess liability coverage to the Journal for a period prior to
t he coverage provided by the First State Policies (the "Anmerican
Hone Policies").

After consi derabl e di sagreenent on the question of insurance
coverage, the Journal brought the current action on June 22,
1992. In Count |, the Journal seeks a declaratory judgnent
requiring the defendants to i ndemify the Journal against any
liability arising fromthe CERCLA action and requiring Travel ers,
as its primary insurer, to defend the Journal against these
claims. Count Il is a breach of contract claimbased on the
all eged failure of the defendants to honor their insurance
contracts. Finally, in Count 1l the Journal clains that

Travel ers refused in bad faith to performunder its insurance

contract, in contravention of R 1. Gen. Laws § 9-1-33.°

*The "Conpany" was defined as First State. Anerican was
listed as the "Underlying Unbrella Insurer”

*The Court granted Travelers notion to sever Count IIl on
March 24, 1993.



On June 6, 1993, Travelers noved for sumary judgnent on the
Journal's conplaint. Travelers argued that the Journal's claim
of insurance coverage was excluded by the pollution exclusion
cl ause contained in the Travelers Policies, since it was a claim
for property damage arising out of a pollution discharge either
expected or intended by the Journal or organizations for whose
acts the Journal was |iable.

The Journal filed a cross notion for sunmary judgnent. The
Journal contended that the pollution exclusion in the Travel ers
Policies was not applicable because its sole intention and
expectation was that its wastes would be incinerated at the
Bridgewater Facility. The Journal also argued that the intent of
Cannons and the Davis Site operators was irrelevant, since it was
not liable for their acts or om ssions. Consequently, the
Journal argued that Travelers had a duty to defend and i ndemi fy
it against the governnment's CERCLA acti on.

On August 12, 1993, after hearing oral argunents on the
cross nmotions for summary judgnent, the Court denied both
parties' notions. The Court held that at that tine genuine
i ssues existed with respect to facts material to the application
of the Travel ers pollution exclusion clause.

Soon after this Court's denial of the cross notions for
summary judgnent, the Journal entered into a consent decree with
the United States (the "Consent Decree"), thereby settling the

Journal's liability with respect to the Davis Site. The Consent



Decree was entered by Judge Raynond J. Pettine of this District
on February 16, 1995. Pursuant to the Consent Decree the Journal
was to pay to the United States the sum of $650, 000 pl us
interest.” In consideration of the payment of this sum the
United States prom sed not to take any action against the Journal
pursuant to 8 107(a) of CERCLA for reinbursenent of costs
relating to the Davis Site.

The Consent Decree, however, reserved the right of the
United States to take action against the Journal if, prior to

conpletion of the remedial action at the Davis Site:

a. Conditions at the Site, previously unknown to EPA, are
di scovered, or
b. i nformation, previously unknown to EPA, is received in

whole or in part....

Consent Decree at § 10. Simlarly, pursuant to the Consent
Decree the United States reserved its right to institute
proceedi ngs agai nst the Journal if, subsequent to conpletion of

the renedi al action at the Davis Site:

a. conditions at the Site, unknown to EPA at the time of
Certification of Conpletion, are discovered, or

b. i nformati on, unknown to EPA, is received, in whole or
in part....

Consent Decree at § 11. Finally, the Consent Decree |eft open
the possibility that the governnment could take action against the

Journal based on off-site activities. Consent Decree at Y 13.

‘Utimtely, the Journal paid $24,011.71 of accrued interest
on this settlement.



On Septenber 28, 1995, defendant First State noved for
sumary judgnent arguing that, since the liability of the Journal
has been established pursuant to the Consent Decree to be
$1, 068, 142.81,° no coverage is available under its excess policy.
According to First State, its policy is not inplicated until the
Journal incurs liability in excess of the $500, 000 of coverage
under the Travelers Policies and the $3, 000,000 of coverage under
the American Policies. Therefore, no facts exist under which
First State would be obligated to the Journal under its insurance
pol i ci es.

The Journal contends that it would be inappropriate to
dismss First State fromthe Journal's declaratory judgnent
action, since the Consent Decree expressly left open the
possibility that the Journal may incur further liability due to
unknown conditions at the Davis Site or the Journal's off-site
activities. The Journal agrees, however, that any future
liability on its part is only hypothetical at this tine.

After hearing oral arguments on First State's notion for
sumary judgnent, the Court took the matter under advi senent.

Travel ers nade a second notion for summary judgnment on
February 28, 1996. Travelers again argues that the pollution

exclusion clause in its policy bars the Journal's claim

°The $1, 068, 142.81 total |oss sustained by the Journal in
settling the governnent's CERCLA action represents the $650, 000
settlenent payment, $24,011.71 in interest on the settlenent
paynent, and $394,131.10 in fees and costs incurred in defending
itself against the governnent's claim
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Essentially, Travelers' arguments mrror those made in its
previous notion. Travelers relies heavily, however, on two
significant devel opnments that have occurred since its prior
nmotion. First, the Journal's liability with respect to the Davis
Site has been fixed at $1,068,142.81. The second devel opnent is

the First Grcuit's recent decision in St. Paul Fire and Mari ne

Ins. Co. v. Warwi ck Dyeing Corp., 26 F.3d 1195 (1st Gr. 1994),

whi ch Travel ers believes decides the pollution exclusion issue in
its favor.

The Journal argues that no significant changes have occurred
since Travelers' first summary judgnment notion; Travelers is
sinply seeking a second bite at the apple. The Journal naintains
that its settlenent with the United States has no bearing on the
i ssue of whether Travelers' pollution exclusion applies to its

claim Simlarly, the Journal contends that the Warw ck Dyeing

decision is irrelevant, since it was based upon an entirely
di fferent pollution exclusion clause.

After hearing oral argunments on Travelers' notion for
sumary judgnent, the Court took that matter under advi senent.
The notions for summary judgnent of both First State and
Travel ers are now in order for decision
1. Standard of Review

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a summary judgnent notion:

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and

10



adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.
Consequently, the relevant inquiry is whether a genuine issue of
material fact exists. A fact is material if it mght affect the

out cone of the case under the governing law. Morrissey v. Boston

Five Cents Sav. Bank, 54 F.3d 27, 31 (1st Gr. 1995). A factua

di spute is genuine if the evidence is such that a reasonable jury
could return a verdict for the nonnbvant. |1d. Under Rule 56,
once the nmoving party has made the prelimnary showi ng that no
genui ne issue of material fact exists, the nonnoving party "nust
contradict the showi ng by pointing to specific facts
denonstrating that there is, indeed, a trialworthy issue.”

Nati onal Anusenents, Inc. v. Town of Dedham 43 F.3d 731, 735

(1st Cir.), cert. denied, 115 S. . 2247 (1995).

On a notion for summary judgnment, the Court nust view all
facts and related inferences therefromin the |ight nobst

favorabl e to the nonnoving party. Continental Casualty Co. V.

Canadi an Universal Ins. Co., 924 F.2d 370, 373 (1st G r. 1991).

I11. Analysis
A The Duty to Defend and I ndemify
Al parties agree that Rhode Island | aw governs this

diversity action. See Erie RR Co. v. Tonpkins, 304 US. 64, 78

(1938). The Journal clains that Travelers owed it a duty to

defend the governnment's CERCLA action, therefore Travel ers should

11



pay the costs of defending that action. Likew se, the Journal
contends that both Travelers and First State owe it a duty to
indemmify it for paynent of the settlenent anount.

Under Rhode Island law, an insurer's duty to defend an

insured is determ ned by the application of the "pleadings test.

Peerless Ins. Co. v. Viegas, 667 A 2d 785, 787 (R 1. 1995). The

court nmust | ook at the allegations contained within the conpl aint
agai nst the insured. "[When a conplaint contains a statenent of
facts which bring the case within or potentially within the risk
coverage of the policy, the insurer has an unequivocal duty to

defend." Enployers' Fire Ins. Co. v. Beals, 240 A 2d 397, 403

(R 1. 1968). The court must resolve any uncertainty as to the
adequacy of the pleadings in this respect in favor of the
insured. 1d.

The duty to indemify, however, is nore narrow in scope.
Id. An insurer's obligation to indemmify is contingent upon
whet her the injured party will ultimtely prevail against the
insured. 1d. Consequently, the court nmust | ook to the insured' s
actual basis for liability to the injured party.
B. The Construction of Insurance Contracts

In determ ning the question of whether coverage is avail able
to the Journal under either the Travelers or First State
Policies, the Court is guided by well-devel oped Rhode Island | aw
on the construction of insurance policies. Under Rhode Island

| aw, the court must ascertain the intent of the parties by
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| ooking at the entire policy. Johnson v. Western Nat. Life Ins.

Co., 641 A 2d 47, 48 (R 1. 1994).

The | anguage used in the policy nust be given its plain,

ordi nary, and usual neaning. Wien the terns are found to be
cl ear and unanbi guous, the task of judicial construction is
at an end. The contract ternms must then be applied as
witten and the parties are bound by them

Malo v. Aetna Casualty and Sur. Co., 459 A 2d 954, 956 (R I

1983) (citations omtted).
Policy ternms that are anmbi guous or susceptible to nore than
one reasonable interpretation will be strictly construed agai nst

the insurer. Amica Mut. Ins. Co. v. Streicker, 583 A 2d 550, 552

(R 1. 1990). However, a policy "is not to be described as
anbi guous because a word is viewed in isolation or a phrase is

taken out of context." MGowan v. Connecticut Gen. Life Ins.

Co., 289 A 2d 428, 429 (R 1. 1972).
C. Travel ers' Mtion for Sumrary Judgnent

Travel ers argues that it has neither the duty to defend nor
the duty to indemify the Journal for liabilities and costs
incurred in settling the governnent's CERCLA cl ai m because the
pol lution exclusion clause in its policies bars coverage. The
Journal contends that the Travel ers pollution exclusion clause is
not applicabl e.

The Travel ers Policies provide the foll ow ng coverages,
anong ot hers:

The Travelers will pay on behalf of the insured all suns

whi ch the insured shall becone obligated to pay by reason of

the liability inposed by | aw upon the insured, or assuned by
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the insured under any oral or witten contract or agreenent,
as danamges because of: (a) bodily injury; or (b) property
damage; to which this insurance applies, caused by an
occurrence. The Travel ers shall have the right and duty to
defend any suit against the insured seeking damages on
account of such bodily injury or property damage, even if
any of the allegations of the suit are groundl ess, false or
fraudul ent, and may make such investigation and settl enent
of any claimor suit as it deens expedient...

Under the Travelers Policies, property damage is defined to nean:

(a) physical injury to or destruction of tangi ble property
whi ch occurs during the policy period, including the |oss of
use thereof at any tinme resulting therefrom or (b) |oss of
use of tangible property which has not been physically

i njured or destroyed provided such | oss of use is caused by
an occurrence during the policy period.

An "occurrence" is defined as:

[ Aln accident, including continuous or repeated exposure to
conditions, which results in bodily injury or property
damage neither expected nor intended fromthe standpoint of
the insured; except bodily injury commtted by or at the
direction of the insured to protect any person or property
shal | be deened neither expected nor intended fromthe

st andpoi nt of the insured.

Utimately, the Journal, as the insured, bears the burden of

establishing the existence of insurance coverage. See Warw ck

Dyeing, 26 F.3d at 1200. Therefore, under the ternms of the
Travel ers Policies, the Journal nust prove the follow ng: (1)
that it has incurred liability for damages; (2) that the danages
arise fromproperty damage; and (3) that the property danage was
caused by an occurrence.

The question of whether the Journal has denonstrated these
fundamental prerequisites to coverage has not been fully argued

to the Court. Travelers states in its nenorandumin support of
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its nmotion for summary judgnent that it does not concede that the
requi renents for coverage have been shown. Nonet hel ess,

Travel ers has failed to address the conpl ex question of whether
CERCLA cl eanup and response costs incurred pursuant to a consent
decree are "danages"” within the neaning of its policy, opting
instead to wield the sword of its pollution exclusion clause.
Consequently, the Court will not decide this delicate issue which
has not been considered by the Rhode Island Suprene Court.®

Since the Court holds that the pollution exclusion clause in the

Travel ers Policies bars any coverage, the question of whether the

®Currently, there is a sharp split in authority on the issue
of whet her CERCLA response costs are "danmages” w thin the neaning
of a conprehensive general liability policy. A majority of
jurisdictions have held that governnental |y nandated response and
envi ronnment al cl eanup costs are covered as "damages". See, e.dq.,
Qut board Marine Corp. v. Liberty Mut. Ins. Co., 607 N E 2d 1204,
1216 (111. 1992); Coakley v. Miine Bonding and Casualty Co., 618
A.2d 777, 785 (N H 1992); Hazen Paper Co. v. United States
Fidelity and Guar. Co., 555 N E. 2d 576, 583-84 (Mass. 1990).
O her states, however, have reached the opposite concl usion.
See, e.qg., City of Edgerton v. Ceneral Casualty Co. of Wsconsin,
517 N.W2d 463, 477-79 (Ws. 1994), cert. denied, 115 S. C. 1360
(1995); Patrons Oxford Mut. Ins. Co. v. Marois, 573 A 2d 16, 19
(Me. 1990). Simlarly federal courts applying state | aw have
di verged on this question. See Intel Corp. V. Hartford Accident
& Indem Co., 952 F.2d 1551, 1564 (9th G r. 1991) (appl yi ng
California | aw) (costs incurred pursuant to a CERCLA consent
decree are covered "damages"); Avondale Indus., Inc. v. Travelers
| ndem Co., 887 F.2d 1200, 1207 (2d G r. 1989), cert. denied, 496
U.S. 906 (1990) (appl ying New York | aw)(cl eanup costs resulting
fromstate adm nistrative proceeding are covered "danages"). But
see Continental Ins. Co. v. Northeastern Pharnaceutical & Chem
Co., Inc., 842 F.2d 977, 987 (8th GCr.)(en banc), cert. denied,
488 U. S. 821 (1988) (applying Mssouri |aw) (CERCLA cl eanup costs
are not "damages"); Cncinnati Ins. Co. v. MIliken and Co., 857
F.2d 979, 981 (4th Cr. 1988)(applying South Carolina | aw) (sane).
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prerequi sites for coverage have been established is purely
academi c.
The jugul ar vein of Travelers' notion for summary judgnent
lies inits pollution exclusion clause. It reads:
Coverages A [Bodily Injury] and B [Property Damage] do not
apply...(p) to bodily injury or property damage arising out
of any en1SS|on di scharge, seepage, rel ease or escape of
any |iquid, solid, gaseous or thermal waste or pollutant:
(1) if such em ssion, discharge, seepage, rel ease or escape
is either expected or intended fromthe standpoint of any
i nsured or any person or organization for whose acts or
om ssions any insured is liable; or (2) resulting fromor
contributed to by any condition in violation of or non-
conpliance with any governnmental rule, regulation or |aw
applicable thereto....’
Travel ers nakes three distinct argunents under its pollution
exclusion clause. First, it argues that clause (1) of the
pol luti on exclusion is applicable because the property danage for
which the Journal is liable arises out of a discharge of
pollutants that was either expected or intended fromthe
standpoi nt of the Journal. Travelers' second argunment is that
cl ause (1) excludes the Journal's claimbecause Cannons and the
Davis Site operators, persons or organizations for whose acts or
om ssions the Journal is |iable, either expected or intended the
di scharge that caused the property damage at the Davis Site.
Finally, Travelers contends that the Journal's liability under

t he Consent Decree results froma violation or nonconpliance with

‘Cause (2) excluding liabilities resulting froma di scharge
in violation of the lawis present in only the July 1, 1976 to
July 1, 1981 policies.
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a governnental rule, regulation or law, and is therefore excluded
by clause (2) of the pollution exclusion.

Travel ers' first argunent nust fail. 1In order for the first
conponent of the exclusion to apply the Journal nust be seeking
liability coverage for "property damage" arising out of an
"“em ssion, discharge, seepage, release or escape" of a "liquid,

solid, gaseous or thermal waste or pollutant,” and such em ssion,
di scharge, seepage, rel ease or escape nust be "either expected or
i ntended fromthe standpoint of the insured.™

The Journal admits that its claimis for liabilities due to
property damage arising froma discharge of a pollutant. It
argues, however, that the final elenent of that clause has not
been satisfied, nanely, that the discharge was either expected or
i ntended by the Journal. According to the Journal, its only
expectation and intention was that its wastes woul d be brought
to, and incinerated at, the Bridgewater Facility. Therefore, it
contends that it did not expect or intend any di scharge of
pollutants at the Davis Site.

For purposes of its summary judgment notion, Travelers
accepts the Journal's contention that it intended its wastes to
be di sposed of at the Bridgewater Facility. Travel ers argues,
however, that under its pollution exclusion clause the
expectation or intent to discharge pollution at a particul ar
| ocation is irrelevant. Rather, only the act of discharge mnust

be expected or intended by the insured.
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The pol lution exclusion clause contained in the Travel ers
Policies is different fromthe typical "sudden and acci dental "
pol l uti on exclusion clauses found in nost conmercial general
l[iability insurance policies. Although it appears that no Rhode
| sl and court has interpreted this particular pollution exclusion
cl ause, several other federal courts, including the First
Circuit, have examined it under simlar tenets of insurance
policy construction.

In Travelers Ins. Co. v. Waltham | ndus. Labs. Corp., 883

F.2d 1092 (1st Cir. 1989), the First Crcuit was required to
interpret an identical pollution exclusion clause under
Massachusetts law. According to the Court, "[t]he exclusion here
beconmes operative if the 'em ssion, discharge, seepage, release
or escape' of any pollutant '"is either expected or intended from
the standpoint of any insured....'" ld. at 1097 (enphasis added).
It was not necessary that the insured expect or intend the

resulting damages. |1d. at 1097-98; see also Damar, Inc. V.

United States Fire Ins. Co., 856 F.Supp. 679, 682 (N D. Ga. 1993),

aff'd, 21 F.3d 1126 (11th G r. 1994)(the Travel ers excl usi on
focuses on whether the discharge is expected or intended; it
makes no reference to whether the damage was expected or

i nt ended) (enphasis in original); Travelers Indem Co. V.

D ngwel |, 414 A 2d 220, 223 (Me. 1980)("[t] he plain meaning of
the Travelers exclusion is that it applies only to 'expected or

i ntended' rel eases of pollutants").
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This Court agrees that the relevant inquiry under the
Travel ers pollution exclusion clause is whether the Journal or a
person or organi zation for whose acts the Journal is |iable
expected or intended the discharge of pollutants, and not whet her
the property damage at the Davis Site was expected or intended.
Therefore, the fact that the Journal did not expect or intend the
property damage which occurred at the Davis Site is of no nonent.
The question is, however, whether the fact that the Journal
expected and intended its waste to be incinerated at the
Bridgewater Facility precludes application of the pollution
excl usi on cl ause.

Once again, the Court is unable to find Rhode Island case
| aw dealing directly with this question. The First Grcuit's

recent opinion in Warwi ck Dyeing applying Rhode Island law to a

simlar pollution exclusion clause, however, is highly
instructive on this issue.

The Court in Warwi ck Dyeing was interpreting a "sudden and

acci dental " pollution exclusion clause.® The Court, however,

8The pol I ution exclusion clause at issue in Warw ck Dyeing
st at ed:

It is agreed that the insurance does not apply to bodily
injury or property damage arising out of the discharge,

di spersal, release or escape of snoke, vapors, soot, funes,
acids, alkalis, toxic chemcals, liquids or gases, waste
materials or other irritants, contam nants or pollutants
into or upon | and, the atnosphere or any watercourse or body
of water.

26 F.3d at 1199. This exclusion, however, contained the
foll ow ng exception: "[t]his exclusion does not apply if such
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focused its entire holding on the "accidental™ prong of the
excl usion, opting to circunmvent the Sphinx's Ri ddl e of whether
the term "sudden" was |aden with anbiguity.® 1t stated:

This case, however, can be deci ded w thout determ ning

whet her "sudden" is ambi guous or unanbi guous. Despite the
deep divisions in their holdings, alnost all courts agree,

and the parties to this case agree as well, that the term
"sudden and accidental ,” neans, at the very | east,
"uni nt ended and unexpected.” In other words, intentional

and expected discharges of pollutants are not covered under
policies with the standard pollution excl usion.

Warwi ck Dyeing, 26 F.3d at 1201 (citations omtted). Therefore,

the i ssue before the First Crcuit in Warwi ck Dyei ng was the sane

issue as is now before this Court: was there an expected or
i nt ended di scharge of pollutants?

The Court in Warwi ck Dyeing relied on the foll ow ng

undi sputed facts:

Warw ck purposefully arranged to have its waste nmaterials
coll ected and haul ed off its property. Those materials were
di sposed of in the L & RRlandfill. At the sanme tineg,

Warwi ck presuned that its wastes were disposed of lawfully
and properly. It neither expected nor intended that

contam nation of the environment would result fromthe

di sposal of its wastes.

di scharge, dispersal, release or escape is sudden and
accidental ." 1d.

°As the Warwi ck Dyeing Court noted, id. at 1201, even the
First Crcuit has split over the neaning of the term "sudden" as
used in the "sudden and accidental” pollution exclusion clause.
Conmpare CPC Int'l, Inc. v. Northbrook Excess and Surplus Ins.
Co., 962 F.2d 77, 91-98 (1st G r. 1992) (hol di ng "sudden”
anbi guous), with Lunbernens Mut. Casualty Co. v. Belleville
| ndus., Inc., 938 F.2d 1423, 1429-30 (1st Gr. 1991), cert.
deni ed, 502 U. S. 1073 (1992)(hol di ng "sudden" unanbi guous).
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Id. Simlarly, the Court stated that "Warwi ck did not know the
particular site where its waste woul d be di sposed, and, indeed,
the record does not reveal whether Warwi ck actually knew that its
waste woul d be deposited in a landfill to begin with." 1d. at
1202.

The Warw ck Dyeing Court applied these undisputed facts to

t he pollution exclusion clause and held that the exclusion
appl i ed because the insured' s discharge of waste was expected and
intended. 1d. at 1203-05. The First Circuit, in its opinion
brushed aside two principle argunents nmade by the insured.
First, it dismssed the insured' s contention that the rel evant
di scharge nust be one by the insured itself, and not by a third
party, such as a waste hauler. The Court hel d:

The plain and unanbi guous | anguage of the pollution

excl usion concerns "property damage arising out of the

di scharge,” not "its discharge” or "the insured's

di scharge.” W thus see nothing in the policy to indicate

that the exclusion is limted to discharges by the insured.
Id. at 1202 (enphasis in original).

The Court also dismssed the insured' s argunent that the
rel evant di scharge under the pollution exclusion was the rel ease
of pollutants fromthe landfill into the surroundi ng environment,
and not the initial disposal of waste into the landfill. The
i nsured contended that, even if the disposal of wastes at the
landfill was intended and expected, the subsequent release into

t he surroundi ng environnent was entirely unexpected. The First

Circuit did not accept this distinction:
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We reject Warwi ck's argunent as nerely an attenpt to recast
the danmages in this case as a separate discharge.... To
descri be such rel eases as a separate event constituting an
i ndependent di scharge woul d evi scerate the inportant

di stinction established between intentional and expected
damages and i ntentional and expected di scharges.

ld. at 1204.
According to Travelers, the First Crcuit's opinion in

Warwi ck Dyeing mandates the granting of summary judgnent in its

favor. It argues that the relevant facts of this case parall el
the facts relied upon by the First GCrcuit in deciding Warw ck
eing. To bolster its argunent, Travelers also relies on the

recent case of Lafarge Corp. v. Travelers Indem Co., 927 F. Supp

1534 (M D. Fla. 1996), which involved the construction of the sane
Travel ers pollution exclusion clause at issue in this case. In

Lafarge, the Court cited Warwi ck Dyeing in holding that the

Travel ers pollution exclusion clause barred coverage despite the
fact that the insured s disposal contractor diverted the waste
fromits intended destination. |d. at 1538. According to the
Court, "[t]he fact that General Portland contracted to di spose of
the cenent waste in the Seffner landfill and it was diverted to
the instant Site by Jernigan Trucking is of no consequence." 1d.

The Journal contends that Warwi ck Dyeing is sinply not

appl i cabl e because the two operative pollution exclusion clauses
have different |anguage. The Journal also argues that in this

case, unlike the insured in Warwick Dyeing, it did not turn its

waste over to a third party without regard to the consequences of
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its disposal. Rather, it specifically intended that its waste
woul d be incinerated at the Bridgewater Facility.
Clearly, the discharge of liquid waste at the Davis Site was

not expected or intended fromthe standpoint of the Journal, as

required by the pollution exclusion clause. |n Warw ck Dyei ng,
the First Circuit held that a generator of hazardous waste cannot
in the ordinary course of business arrange for the disposal of
its waste, and sinply turn a blind eye to its final destination.

Warwi ck Dyei ng, however, does not extend to a generator who

specifically intended a disposal different fromthat which caused
the property damage. As the Court stated:

We think it would strain common sense to find that ACVE s

di sposal of Warwick's waste in a landfill was unexpected or
uni ntended by Warwick. A landfill is a sufficiently comon,
if not likely, destination for the disposal of waste. W
see no error in presumng that a party arranging to have its
wast e di sposed of by a licensed hauler would not find it
fortuitous, unforeseen, unusual, or otherwi se contrary to
its expectations that its waste was di sposed of at a
landfill. This is not a case where ACME di d sonething
surprising or out of the ordinary with the waste after
collecting it fromWarwi ck. ACME did not dunp the waste in
a river or at an illegal dunping ground.

VWarwi ck Dyeing, 26 F.3d at 1202-03. Unlike Warwi ck Dyeing, this

is a case in which the licensed haul er actions were surprising to
t he generator of the waste and out of the ordinary.

The | anguage of the Travel ers pollution exclusion states
that no coverage lies for "property damage" arising out of any
di scharge of pollutants "if such...discharge...is either expected
or intended fromthe standpoint of any Insured.” (enphasis
added). Therefore, it is clear that the discharge which caused
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the property damage nust be expected or intended by the insured;
it is not enough that the insured expect any discharge. Although

Warwi ck Dyeing illustrates that an insured with no particul ar

expectations as to the destination of its waste will be charged
for all foreseeable discharges, it does not extend to an insured
whi ch intends a specific discharge different fromthat which
occurs. It would torture logic and the plain meaning of the
Travel ers pollution exclusion clause to hold that an insured

whi ch i ntends one di scharge can simultaneously intend anot her.

Al t hough the Journal escapes the grasp of the first prong of
Travel ers' pollution exclusion clause, it is hopel essly ensnared
by the second. The pollution exclusion excludes coverage for
"property danmage" arising out of any "discharge" of any
"pol lutant” if such discharge is "either expected or intended
fromthe standpoint of any person or organization for whose acts
or omi ssions any insured is liable.” Travelers argues that
Cannons and the Davis Site operators, persons or organizations
who have created liability for the Journal, clearly intended the
di scharge at the Davis Site. The Journal contends that this
prong of the pollution exclusion applies solely to its enpl oyees
under the doctrine of respondeat superior. Consequently, it
argues that the intent of Cannons and the Davis operators,
clearly independent contractors, is irrelevant.

This Court cannot accept the Journal's position that the

term"is liable" as used in the Travel ers pollution exclusion
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clause is limted to liability inposed by the doctrine of
respondeat superior. This construction would require the Court
to read words into the Travelers Policies which are sinply not
present. It has been firmy established by the Rhode Island
Suprene Court that a Court interpreting an insurance policy nust
begin with the plain neaning of the policy terns. Mlo, 459 A 2d
at 956. The Court nust "refrain fromengaging in nenta
gymastics or fromstretching the imagination to read anbiguity

into a policy where none is present." Mllane v. Holyoke Mit.

Ins. Co. in Salem 658 A .2d 18, 20 (R 1. 1995). The Journal's

interpretation of the pollution exclusion offends these well -
establ i shed principl es.

The Travelers pollution exclusion refers sinply to "any
person or organi zation for whose acts or omi ssions any insured is
liable." (enphasis added). "Liable" has been defined by Bl ack's
Law Dictionary as "[b]lound or obligated in | aw or equity;
responsi bl e; chargeabl e; answerabl e; conpellable to make

satisfaction, conpensation, or restitution.” Black's Law

Dictionary 915 (6th ed. 1990). Simlarly, as the Rhode Island
Suprene Court stated in Zarrella v. Mller, 217 A 2d 673, 675

(R1. 1966), the term™"liable" refers to culpability and the
exi stence of a cause of action. Consequently, liability is a

broad and expansi ve concept. See Montauk Q| Transp. Corp. V.

Tug "El Zorro Grande", 54 F.3d 111, 114 (2d Gr

1995)("liability" is defined broadly).
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Nunerous theories of liability exist. These include, inter
alia, joint and several liability, strict liability, enterprise
liability, and vicarious liability. The Travelers pollution
excl usion clause neither nakes reference to, nor does it exclude,
any of these potential theories of liability. Instead, it refers
generally to the broad concept of liability, the process of being
bound or obligated by the law. Therefore, the Court wll not
confine its inquiry to the doctrine of respondeat superior.

The Journal is clearly |liable under CERCLA for the acts or
om ssions of Cannons. Although the Journal is correct in stating
that it is not bound by the acts or om ssions of Cannons, an
i ndependent contractor, because of a master-servant relationship,
it fails to consider the nature of liability inposed under
CERCLA. Pursuant to 8§ 107(a)(3) of CERCLA:

[ Al ny person who by contract, agreenent, or otherw se

arranged for disposal or treatnent, or arranged with a

transporter for transport for disposal or treatnment, of

hazar dous substances owned or possessed by such person, by
any other party or entity, at any facility or incineration
vessel owned or operated by another party or entity and
cont ai ni ng such hazardous substances...shall be liable for -

- (A all costs or renoval or renedial action incurred by

the United States Governnent.. ..
42 U. S.C. 8§ 9607(a)(3)(1994).

Courts have generally required proof of four elements to
i nvoke the generator liability scheme of § 107(a)(3):

(1) the generator nust have di sposed of hazardous

substances; (2) the disposal nust have been at a facility

whi ch contains at the tine of discovery hazardous substances

of the kind disposed of by the generator; (3) there nust be
a release or threatened rel ease of that or any hazardous
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substance; and (4) the rel ease or threatened rel ease nust
trigger the incurrence of response costs.

U S v. Davis, 882 F.Supp. 1217, 1220 (D.R . 1995).% Since

CERCLA i nposes strict liability on responsible parties, Dedham
Water Co. v. Cunberland Farns Dairy, Inc., 889 F.2d 1146, 1150

(1st Cir. 1989), a generator's intent and know edge are

irrelevant under 8§ 107(a)(3). See O Neil v. Picillo, 682 F. Supp

706, 719 n.2 (D.RI. 1988), aff'd, 833 F.2d 176 (1st G r. 1989),
cert. denied, 493 U. S. 1071 (1990). Consequently, it is not

necessary for a generator to choose a particular disposal site to
be liable under 8 107(a)(3). Davis, 882 F.Supp. at 1221.
Simlarly, the fact that a transporter diverts waste to a site
different fromthat chosen by the generator is not a defense to
l[iability under this statute. 1d.

Therefore, under the strict liability scheme of CERCLA the

Journal is liable for Cannon's acts, despite the fact that it is

YA limted defense exists under § 107(a) for those
potentially responsible parties who can establish that they
exerci sed due care with respect to the hazardous substances
i nvol ved and can denonstrate, inter alia, that the rel ease was
caused solely by a third party's act or omssion. 42 US.C 8§
9607(b) (3) (1994). Under this statute, however, a potentially
responsi bl e party is deenmed responsible for the acts or om ssions
of its enployees, agents, and other persons or entities with
which it has a contractual relationship. U.S. v. D Biase, 45
F.3d 541, 545 n.4 (1st G r. 1995). Consequently, this defense
woul d be unavail able to a generator |ike the Journal which had a
contractual relationship with the third party waste di sposa
conpany responsible for the release. See Cty of New York v.
Exxon Corp., 766 F.Supp. 177, 195 (S.D.N. Y. 1991).
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an i ndependent contractor.* Al though the Journal still
mai ntains that its waste was never discharged at the Davis Site,
it argues that if such discharge occurred, it was because of a
di version on the part of Cannons. The Journal now seeks
i nsurance coverage for the $650,000 liability plus interest and
costs it incurred in settling the government's CERCLA action, yet
it argues that it is not liable for the acts of Cannons. The
Journal cannot have its cake and eat it too. It is clear to the
Court that the Journal's liability derives both fromits status
as a generator of hazardous waste, and from Cannon's act of
di sposal at the Davis Site.

The di scharge of the Journal's liquid waste at the Davis
Site was undeni ably expected and i ntended fromthe standpoint of
Cannons; the Journal concedes this fact. Consequently, Travelers
has neither the duty to defend nor indemify the Journal against
t he governnent's CERCLA action and the liabilities resulting from
t he Consent Decree, since this claimis for property damge

arising out of a discharge of a pollutant that was expected and

“The Journal argues that because CERCLA becane effective on
Decenber 11, 1980, its liability schene cannot be extended to the
Travelers Policies in existence fromJuly 1, 1976 to July 1,

1980. CERCLA, however, applies retroactively to pre-enactnment
conduct and pre-enactnent costs incurred by the governnent.

O Neil, 883 F.2d at 183 n.12. The Court cannot discern either
fromthe plain neaning of the | anguage contained in the Travel ers
Policies or fromthe intent of the contracting parties any
attenpt to cabin the definition of "liable" to only those | egal
or equitable obligations inposed at the time of contract
formation.
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i ntended fromthe standpoint of an organi zation for whose acts
the Journal is |iable.
D. First State's Mdtion for Sunmary Judgment

First State noves for summary judgnment based upon the
argunent that no live controversy presently exists between itself
and the Journal.' It contends that since the Journal's
liability has been fixed by the Consent Decree at $1, 068, 142. 81,
no coverage is inplicated under its second-tier excess policies
which require that the underlying $500, 000 Travel ers Policies and
$3, 000, 000 Anerican Policies first be exhausted. The Journal
admts that at present it has not incurred any liabilities which
woul d be covered by the First State Policies. It concedes that
its claimagainst First State is based solely on the possibility
of future liabilities which mght arise under paragraphs 10, 11
and 13 of the Consent Decree due to unknown conditions at the
Davis Site or off-site disposals. Nonetheless, the Journal
argues that the Court should not disnm ss any of the defendants
until all coverage issues have been determned relating to this

[itigation.

At oral arguments on First State's notion for sumary
j udgnment, both counsel for First State and counsel for the
Journal represented to the Court that coverage under the First
State Policies tracks coverage under the Travel ers Policies.
Therefore, if no coverage was avail abl e under the Travel ers
Policies no coverage would lie under the First State Policies.
Nei t her party, however, has subm tted any docunentation from
whi ch the Court can rule on this ground for sumrmary judgnent.
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This Court is enpowered to grant declaratory relief by the
Decl aratory Judgnent Act, 28 U.S.C. 8§ 2201. It reads, in
pertinent part:
In a case of actual controversy withinits
jurisdiction...any court of the United States, upon the
filing of an appropriate pleading, may declare the rights
and other legal relations of any interested party seeking
such decl aration....
28 U.S.C. § 2201(a)(1994). Declaratory relief under 28 U S.C. 8§

2201(a) is discretionary. United States Liab. Ins. Co. V.

Selman, 70 F.3d 684, 693-94 (1st Cir. 1995). Since the
Decl aratory Judgnment Act is procedural in nature, federal |aw
controls the question of whether a district court may grant

declaratory relief in a given case. Britanco Underwiters, Inc.

v. CJ.H, Inc., 845 F. Supp. 1090, 1092 (E.D.Pa. 1994), aff'd, 37

F.3d 1485 (3d GCir. 1994); Louisiana Nevada Transit Co. V.

Marathon O 1 Co., 770 F.Supp. 325, 327 (WD.La. 1991), aff'd, 985

F.2d 797 (5th Cr. 1993).
The Decl aratory Judgnent Act applies only to "a case of

actual controversy," thereby incorporating the Article 111
requi renent that a federal court only entertain "cases or

controversies." See Aetna Life Ins. Co. v. Haworth, 300 U. S.

227, 239-40 (1937); Indemity Ins. Co. of NN Am v. Kellas, 173

F.2d 120, 123 (1st Cir. 1949). It is hornbook |aw that,

A "controversy” in this sense nmust be one that is
appropriate for judicial determnation. A justiciable
controversy is thus distinguished froma difference or

di spute of a hypothetical or abstract character; from one
that is academ c or noot. The controversy nust be definite
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and concrete, touching the legal relations of parties having
adverse legal interests. It nust be a real and substanti al
controversy admitting of specific relief through a decree of
a conclusive character, as distinguished froman opinion
advi sing what the | aw woul d be upon a hypot hetical state of
facts.

Haworth, 300 U.S. at 240-41 (citation omtted); see also United

States Nat'l Bank of O egon v. |ndependent Ins. Agents of Am,

Inc., 508 U. S. 439, 446 (1993)(federal courts |ack the power to
gi ve advi sory opinions); Selman, 70 F.3d at 694 n.9 (federal
courts have no obligation to answer hypothetical questions).

Al t hough a justiciable controversy existed between the
Journal and First State at the commencenent of this action, no
live controversy endures between these parties follow ng the
Consent Decree. Pursuant to the Consent Decree, the liability of
the Journal was fixed at $1,068,142.81. The Journal, however,
has no claimagainst the First State Policies until the
$3, 000, 000 Anerican Policies are first exhausted. Therefore, the
factual predicates to coverage under the First State Policies
have not occurred. |In fact, they probably never will take pl ace.
This Court cannot decide a case based on such hypothetical,
contingent future events. Consequently, First State's notion for

summary judgment is granted.®

BFirst State has also noved this Court pursuant to Rule
54(b) of the Federal Rules of G vil Procedure to direct the entry

of final judgnment against the Journal. It is well-recognized
that Rul e 54(b) must be applied so as to preserve "the historic
federal policy against pieceneal appeals.” Sears, Roebuck & Co.

v. Mackey, 351 U. S. 427, 438 (1956). Utimtely, the entry of
final judgnent under Rule 54(b) is left to the sound discretion
of this Court. See Curtiss-Wight Corp. v. General Electric Co.,
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' V.  Concl usi on

For the foregoing reasons, defendant Travelers' notion for
summary judgnent is granted and defendant First State's notion
for summary judgnment is granted. No judgnent will enter until
all clainms in this matter are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1996

446 U. S. 1, 7-8 (1980). The Court declines to enter judgnment now
in this case.
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