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MVEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.
Plaintiffs, individuals who had a financial interest in, or
were tenants of, certain rental properties in Providence, filed

the present lawsuit, alleging, inter alia, that defendants

actions in regard to those rental properties contravened the
Cvil R ghts Act and the Fair Housing Act and reflected a
conspiracy to deny equal housing opportunities to | owincone,
mnority individuals. Plaintiffs' suit was subsequently

di sm ssed by this Court pursuant to Rule 12(b)(6) of the Federal
Rul es of Civil Procedure for failure to state a cause of action.
Subsequent |y, defendant Fleet National Bank ("Fleet"), arguing
that plaintiffs' clains were frivolous, filed a notion seeking

attorneys’ fees and costs fromLeo Paul Attilli, plaintiffs



attorney, under both Fed. R Cv. P. 11 and 28 U S.C. § 1927.

The notion was referred to Senior Magi strate Judge Hagopi an
and is presently before the Court on defendant Fleet's objection
to Judge Hagopi an's Report and Reconmendati on, urging that
nonetary sanctions in the ampunt of $1,000.00 be assessed agai nst
M. Attilli. For the reasons that follow, Fleet's objection is
sustained. This Court holds that M. Attilli nust pay Fleet the
anount of attorneys' fees and costs that it reasonably incurred
as aresult of M. Attilli's violation of Rule 11 and 28 U.S.C. 8§
1927.

. Facts

The foll ow ng statenent recounts the facts as set forth by
Magi strate Judge Hagopian in his Report and Recommendati on.

Unl ess otherw se noted, the facts are undi sputed.

Attorney Attilli represents the six plaintiffs in the
instant case. Plaintiff Wlliam A Plante was a sharehol der of
ElmRealty, a corporation that owned certain rental properties in
t he El mwod section of Providence. Plaintiffs Sharon Y. Plante
and Margaret A. Plante were second nortgage hol ders on the
properties, and plaintiffs Marie E. G ntron, Mdeline Burgos, and
Annette CGonzal ez were fornmer tenants of the rental properties.

El m Realty had purchased the rental properties by securing a
| oan from Eastl and Savi ngs Bank, which, plaintiffs allege, had

made oral representations to EEmRealty that it would renew the



| oan when it matured if certain conditions were satisfied.
However, the Federal Deposit |Insurance Corporation ("FD C")
subsequently took over Eastland Savi ngs Bank, and Fl eet acquired
sone of Eastland's assets, including the |oan undertaken by El m
Realty. Wen ElmRealty's |loan matured, Fleet demanded
repaynent, wthout offering new financing. ElmRealty declared
bankruptcy in January of 1994, and Fleet acquired the properties
t hrough forecl osure.

During the bankruptcy proceedings relating to Elm Realty,
plaintiffs' counsel asked the bankruptcy trustee to pursue the
clainms asserted in the present lawsuit. The Trustee refused. On
Cctober 31, 1995, the Bankruptcy Judge entered an order
permtting Elm Realty's creditors to assert these clains on
behal f of, or in the nanme of, the debtor provided that "the
person(s) prosecuting such litigation will be solely responsible
for and agree to indemify and hold harm ess the trustee and the
estate fromany sanctions inposed as a result of prosecuting
subj ect cause of action.”

On Decenber 1, 1995, attorney Attilli filed a lawsuit on
behal f of the six plaintiffs. In the |lengthy conplaint, which
t he Magi strate Judge descri bed as both verbose and uncl ear,
plaintiffs clainmed that Fl eet was engaged in a "schene" to
"gentrify" certain sections of Providence and to discrimnate

agai nst lowincone, mnority persons in contravention of 42



U S C 88 1981, 1983, and 1985. 1In addition, plaintiffs clainmed
that Fleet had breached the oral agreenent allegedly nade by
Eastl and Savi ngs Bank and El m Realty concerning the refinancing
of the rental properties. The conplaint also asserted clains
agai nst Fl eet under the Fair Housing Act, 42 U S. C. 8 3601, and
the CGvil Rghts Act, 42 U S.C. 88 1981 and 1983. Plaintiffs
sought to recover both conpensatory and punitive damages, in the
amount of $1, 500, 000. 00 and $100, 000. 00, plus counsel fees,
costs, and interest.

On January 30, 1996, Fleet filed a notion to dism ss
plaintiffs' suit under Rule 12(b)(6) of the Federal Rules of
Cvil Procedure. In its supporting nenorandum of |aw, Fleet
stated that it considered the conplaint to be frivolous and
expressed its intention to seek recovery of its attorneys' fees
pursuant to Fed. R CGv. P. 11. M. Attilli’s only response was
to file an objection to Fleet’s notion to dism ss.

On March 28, 1996, this witer heard oral argunents on
Fleet's notion to dismss for failure to state a claimand
granted that notion fromthe bench. In addition, this Court
dism ssed plaintiffs' clains against the other naned def endants.
In dismssing plaintiffs' suit against Fleet, this Court
enphasi zed that plaintiffs' Fair Housing claimwas barred by the
statute of limtations, and in any event the conplaint had not

set forth the requisite elenents for such a claim |In regard to



plaintiffs' 8§ 1983 claim the Court stated that plaintiffs had
failed to allege that Fleet and the other defendants were state
actors acting under color of state law or that they had infringed
a federally protected right. For simlar reasons, this Court
held that plaintiffs had not alleged a cogni zabl e cl ai m under the
Cvil Rghts Act. The Court also noted that plaintiffs had made
"an insufficient allegation of conspiracy under 1981 and 1985."
Finally, the Court concluded that plaintiffs had no standing to
pursue clains agai nst Fleet concerning breach of the alleged oral
agreenent between El mRealty and Eastl and Savi ngs Bank, and, in
any event, the claimpertaining to the all eged oral agreenent was

barred by the D Gench Duhne doctrine. See, e.qg. Fed. Deposit

Ins. Corp. v. P.L.M Int'l, Inc., 834 F.2d 248, 253 (1st Cr

1987) (expl aining that, in furtherance of the policy against
"secret side agreenments which tend to dimnish the rights of the
FDIC," an agreenent will only be enforceable against the FDIC if

it is, inter alia, inwiting). After rendering its decision,

this Court stated that plaintiffs' conplaint appeared to be
frivol ous and recomended that defendants file appropriate
notions for sanctions and counsel fees. |In addition, this Court
expressly cautioned those present at oral argunent that attorneys
may be held personally liable for filing frivol ous cases.
Subsequently, Fleet did file a notion for attorneys' fees

and costs pursuant to both Rule 11 of the Federal Rules of G vil



Procedure and 28 U.S.C. § 1927. Fleet seeks to recover from M.
Attilli its expenses for services rendered by its counsel,
Edwards & Angell, between January 25, 1996 and April 15, 1996, in
t he amount of $13,318.20 in legal fees and $1, 445.49 in expenses.

In his Report and Recommendati on, Magi strate Judge Hagopi an
recommended that sanctions be inposed upon M. Attilli and that
he be required to pay one thousand dollars to the Court. 1In so
recommendi ng, Magi strate Judge Hagopi an stated that, pursuant to
Fed. R Cv. P. 11(c)(2), any paynent of attorneys' fees of an
opposing party is "limted to the costs incurred in bringing the
notions for sanction, which are only to be granted if the court
bel i eves that such a paynment will serve a deterrent purpose.”
Moreover, relying on his view that the inposition of fees and
costs pursuant to 28 U . S.C. 8 1927 requires a finding of bad
faith, the magistrate judge denied Fleet's notion under 28 U S. C
8§ 1927.

In support of its objection to Magi strate Judge Hagopi an's
Report and Reconmendation, Fleet argues that attorneys' fees and
costs may properly be awarded to the prevailing party under Rule
11, as anmended in 1993, and such sanctions are not limted to the
costs incurred in bringing the Rule 11 notion. |In addition,

Fl eet contends that the inposition of fees under 28 U S.C. § 1927
does not require a finding that M. Attilli acted in bad faith,

and, therefore, that provision provides an independent statutory



basis for awarding Fl eet both attorneys' fees and costs.

M. Attilli, however, clains that Fleet's objection was not
tinely filed. 1In the event that this Court accepts Fleet's
objection as tinely, he contends that the Report and
Recomrendati on shoul d be adopted because it is both "fair and
reasonable."” However, M. Attilli also requests a full hearing
on the issue of sanctions. He maintains that the Fair Housing
Act claimasserted by plaintiffs was not barred by the statute of
limtations, and he enphasi zes that he has acted in good faith.

After hearing oral argument on defendant's objection to the
Magi strate Judge's recommendation, the Court took the matter
under advisenent. The matter is nowin order for decision.

1. Standard of Revi ew

Fed. R Cv. P. 72 and 28 U. S.C. § 636 delineate the types
of matters that nmay be decided by a magi strate judge, subject to
district court review under a "clearly erroneous or contrary to
| aw standard,"” and matters for which a magistrate judge may only
file recoomendations, to be reviewed de novo. Pursuant to Fed.
R Gv. P. 72, all pre-trial notions that are "dispositive of a
claimor defense of a party” are reviewed de novo, Fed. R G v.
P. 72(b), and notions that are "non-dispositive" are reviewed for
clear error. Fed. R Cv. P. 72(a). Simlarly, 28 U S.C. 8 636
desi gnates eight pre-trial matters that may only be referred to a

magi strate judge for proposed findings and recomendati ons under



8 636(b)(1)(B), subject to de novo review, and provides that al
other pre-trial matters may be "determ ned" by a magi strate
judge, to be reviewed only for clear error. § 636(b)(1)(A)." See
also Delta Dental of Rhode Island v. Blue Cross & Blue Shield of

Rhode Island, 942 F. Supp. 740, 743-44 (D.R 1. 1996). Although 8§

636 does not nmention the terns "dispositive" or "non-

di spositive,"” the Advisory Committee Notes for Fed. R Cv. P. 72
indicate that the ternms "dispositive" and "non-dispositive" refer
to the classification of pre-trial matters found in 28 U S.C. 8§
636.

Thus, the proper standard of review to be applied in the
present case turns on whether a post-dism ssal notion for
sanctions pursuant to Fed. R Cv. P. 11 and 28 U S.C. § 1927 is
properly characterized as a dispositive or non-dispositive notion
under Fed. R Civ. P. 72 and 28 U.S.C. § 636.° However, courts
have differed as to their characterization of Rule 11 notions.

In Alpern v. Lieb, 38 F.3d 933, 935 (7th Cr. 1994), the Seventh

! Pursuant to 8 636(b)(1)(A), the eight notions that may not be
"determ ned" by a magistrate judge are notions for (1) injunctive
relief, (2) judgnment on the pleadings, (3) summary judgnment, (4)
di smi ssal or quashing of an indictnent or information, (5)
suppression of evidence in a crimnal case, (6) dismssal or

perm ssion to maintain a class action, (7) dismssal for failure
to state a clai mupon which relief my be granted, and (8)

i nvoluntary dism ssal of an action.

2 Since this Court’s decision largely rests on its disposition
of Fleet’s notion under Rule 11, the determ nation of the
appropriate standard of review focuses on the Rule 11 notion.



Crcuit held that the determ nation of whether sanctions should
be awarded or denied is a dispositive matter that may only be
referred to a magi strate judge for proposed findings and
recommendati ons, subject to de novo review. In so holding, the
Seventh Circuit stated:
Al t hough an award under Rule 11 is conceptually distinct
froma decision on the nerits, it requires one party to pay
nmoney to another; the denial of a request for sanctions has
an effect simlar to the denial of a request for damages.
The power to award sanctions, |ike the power to award
damages, belongs in the hands of the district judge.
Id. The Seventh Circuit later stated expressly that its hol ding
in Alpern applied to both pre- and post-dism ssal notions for
sanctions and notions nmade against a party's attorney, rather

than the party itself. Retired Chicago Police Ass'n v. City of

Chi cago, 76 F.3d 856, 869 (7th Cir. 1996), cert. denied, _ U S

_, 117 S.C. 305 (1996); see also Bennett v. Gen. Caster Serv.

of North Gordon, 976 F.2d 995 (6th Cir. 1992).

However, other courts have disagreed. For exanple, in

Mai sonville v. F2 Anerica, Inc., 902 F.2d 746, 747-48 (9th Cr

1990), cert. denied, 498 U S 1025 (1991), the Ninth Grcuit held

that sanctions that are requested prior to a decision on the
merits may be referred to a magistrate judge for a final decision

under 8 636(b)(1)(A). See also Weks Stevedoring Co., Inc. V.

Raynmond Int'l Builders, Inc., _ F. Supp. __, 1997 W 316453 at

*2 (S.D.N Y. 1997)(reviewing a nmagistrate's recomrendati on



concerning the inposition of sanctions for clear error because
t he sanction was "not dispositive of any claint).

Fol l owi ng the reasoning of the Seventh Crcuit, this Court
opines that a Rule 11 notion for sanctions, especially in a post-
di sm ssal context, is properly characterized as a dispositive
nmoti on subject to de novo review. However, this Court need not

fully engage in this debate. |In Lancellotti v. Fay, 909 F.2d 15

(st Gr. 1990), the First Crcuit upheld a district judge' s de
novo review of a magistrate judge's recomrendati ons concer ni ng
Rul e 11 sanctions. In so holding, the Court expressly relied on
the fact that the magi strate judge chose to nake only a
recommendation, rather than issuing an order, and the parties
"acqui esced"” in that choice, both before the magistrate judge and
the district court. 909 F.2d at 17 n.2.° Sinmilarly, in the
present case, the magistrate judge issued a report and
recommendation, rather than an order, addressing the issue of
sanctions under Fed. R CGv. P. 11 and 28 U.S.C. § 1927, and

neither party has objected to such treatnent.* Therefore,

3

In Lancellotti, the First Grcuit explicitly declined to
consider the proper characterization of a nmagistrate's order
| evyi ng sanctions. |d.

4 In his menmorandum of | aw concerning Fleet’s objection to the

magi strate’s recommendations, M. Attilli referred to the

magi strate’s report as an order issued under Fed. R Cv. P.
72(a). However, it is clear that Mugi strate Judge Hagopi an

i ssued a recomendation, and not an order, and M. Attilli has

10



pursuant to the First Crcuit's decision in Lancellotti, this

Court will conduct de novo review of Magi strate Judge Hagopi an's
Report and Reconmendati on.
I11. Analysis

A. Tinmeliness of Fleet's bjection

As an initial matter, this Court concludes that Fleet's
obj ection to Magistrate Judge Hagopi an's Report and
Recomendation was tinely. |In accordance with Fed. R Cv. P.
72(b), Judge Hagopian directed that any objection to his report

be filed "within ten (10) days of its receipt." See also D.RI|.

R 32. In regard to the calculation of such a ten-day peri od,
Fed. R Cv. P. 6(a) provides that "the day of the act . . . from
whi ch the designated period of tine begins torun . . ." should

not be counted. Moreover, also pursuant to Rule 6(a), "[w hen
the period of time prescribed or allowed is |less than 11 days,

i nternmedi ate Sat urdays, Sundays, and | egal holidays shall be
excluded in the conmputation.” Finally, Rule 6(e) provides that
whenever a party is served by mail, three days are added to the
allotted tinme period.

Applying these rules to the instant case, it is clear that

not made any objection. Therefore, this Court considers both
parties to have "acqui esced” in Mgistrate Judge Hagopi an’s
treatment of this matter as a dispositive matter, subject to de
NOVo revi ew.

11



Fleet's objection was filed in a tinely fashion. The Report and
Recommendati on was served on March 10, 1997 and, according to
Fl eet, received by Fleet's counsel on March 11, 1997. Fleet then
served its objection on March 24, 1997. Pursuant to Rule 6(a),
March 11, 1997 does not count for purposes of cal culating the
ten-day period, because it was the day on which the tinme period
began to run. Moreover, as set forth in Rule 6(a), March 15, 16,
22, and 23 are to be excluded as internedi ate Saturdays and
Sundays. Thus, even w thout considering the extra three days
permtted under Rule 6(e), Fleet filed its objection within the
appropriate tine period.
B. Rule 11

Fleet's notion for sanctions pursuant to Fed. R Gv. P. 11
presents two subsidiary issues: whether the inposition of
sanctions is warranted and, if so, what sanction is appropriate
under the circunstances. This witer will address each issue in
turn.

1. The Inposition of Sanctions

As the First Circuit explained in Ctuz v. Savage, 896 F.2d

626, 630 (1st Cr. 1990), "[t]he purpose of Rule 11 is to deter
dilatory and abusive tactics in litigation and to streamine the
litigation process by |essening frivolous clains or defenses."”

To that end, Rule 11, as anended in 1993, provides, in pertinent

12



part:”®

(b) Representations to Court. By presenting to the court
(whet her by signing, filing, submtting, or |ater
advocating) a pleading, witten notion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person's know edge, information, and belief,
formed after an inquiry reasonabl e under the circunstances,

(1) it is not being presented for any inproper purpose, such
as to harass or to cause unnecessary delay or needl ess
increase in the cost of litigation;

(2) the clains, defenses, and other |egal contentions
therein are warranted by existing | aw or by a nonfrivol ous
argunment for the extension, nodification, or reversal of
existing law or the establishment of new | aw,

(3) the allegations and other factual contentions have

evidentiary support or, if specifically so identified, are

likely to have evidentiary support after a reasonable

opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the

evidence or, if specifically so identified, are reasonably

based on a lack of information or belief.

Potential violations of Rule 11 are eval uated under a
standard of "objective reasonabl eness under the circunstances."”

Lancellotti v. Fay, 909 F.2d at 18 (quoting Kale v. Conbines Ins.

Co., 861 F.2d 746, 758 (1st Cir. 1988) (applying prior version of
Rule 11); Silva v. Wtschen, 19 F.3d 725 (1st Cr. 1994)(sane).

See also Aetna Casualty and Surety Co. v. Kellogg, 856 F. Supp.

25, 33 (D.N.H 1994) (i nposi ng sanctions under Rule 11(b)(2), as

® It is undisputed that the anended version of Rule 11 is
applicable to the case at bar.

13



anmended in 1993, when counsel failed to make reasonable inquiry
into whether the affirmati ve defenses he asserted were "warranted
by existing law'). Moreover, the current version of Rule 11
"subject[s] litigants to potential sanctions for insisting upon a
position after it is no longer tenable . . ." Advisory Conmttee

Notes on Rule 11. See also Ridder v. Cty of Springfield, 109

F.3d 288 (6th Gr. 1997).

Appl yi ng these standards, Magistrate Judge Hagopi an
appropriately concluded that M. Attilli's conduct in the present
case warrants Rule 11 sanctions, and this Court fully adopts his
reasoning on this issue. Judge Hagopian stated in his Report and
Reconmendat i on

There can be no dispute that the clains asserted by M.

Attilli on behalf of the Plaintiffs were groundl ess and

wi t hout foundation, either under existing |aw or under a

good-faith argunent to nodify existing law. He nmade no

showing, in law or in fact, on hearing of the notion to

di sm ss before Chief Judge Lagueux to support the
all egations of the Plaintiffs' conplaint. Even if M.

Attilli denonstrated that he was unaware of these |ega
deficiencies when he drafted the conplaint -- a position
that would not imunize himfrom Rule 11 sanctions -- he

nonet hel ess becane aware of each of these deficiencies when
Fl eet noved to dism ss the conplaint on the grounds that it
failed to state a claim M. Attilli undeniably had tinely
and actual notice of the baseless nature of the clains, yet
he failed to withdraw or nodify the conpl aint.

This Court need only add that the fact that the trustee in the
El m Real ty bankruptcy explicitly divorced hinself fromthe

pursuit of plaintiffs' clains and any sanctions that m ght be

14



| evied as a consequence should have served as a red flag to M.
Attilli that the lawsuit was frivol ous.

Moreover, this Court denies M. Attilli’s request for a ful
hearing on the issue of sanctions. Quite sinply, such a hearing
is entirely unwarranted. M. Attilli clearly seeks to argue, yet
again, the nerits of plaintiffs’ case, and his request only
underscores his persistence in ignoring this Court’s clear order
dismssing his clients’ conplaint.

2. Determ nation of an Appropriate Sanction

In regard to the determ nation of an appropriate sanction,
Rul e 11 provides, in pertinent part:

(2) Nature of Sanction; Limtations. A sanction inposed for
violation of this rule shall be [imted to what is
sufficient to deter repetition of such conduct or conparable
conduct by others simlarly situated. Subject to the
limtations in subparagraphs (A) and (B), the sanction may
consist of, or include, directives of a nonnonetary nature,
an order to pay a penalty into court, or, if inposed on
notion and warranted for effective deterrence, an order
directing paynent to the novant of sone or all of the
reasonabl e attorneys' fees and other expenses incurred as a
direct result of the violation.

(A) Monetary sanctions may not be awarded agai nst a
represented party for a violation of subdivision (b)(2).

(B) Monetary sanctions may not be awarded on the court's
initiative unless the court issues its order to show cause
before a voluntary dism ssal or settlenment of the clains
made by or against the party which is, or whose attorneys
are, to be sanctioned.

(3) Order. Wen inposing sanctions, the court shal

descri be the conduct determned to constitute a violation of
this rule and explain the basis for the sanction inposed.

15



It is well-recogni zed that the goal of the current version
of Rule 11 is the deterrence of frivolous |lawsuits, rather than
t he conpensation of injured parties. Advisory Commttee Notes on

Rule 11. See also Gegory P. Joseph, Sanctions: The Federal Law

of Litigation Abuse 28 (1994)("The 1993 revision is designed to
reduce the use of Rule 11 as a fee-shifting device"); Car
Tobi as, "The 1993 Revision of Federal Rule 11," 70 Ind. L.J. 171
209 (1994). To that end, Rule 11 now narrow y defines the
circunstances in which it is appropriate to order nonetary
sanctions to be paid to the opposing party. For exanple, the
commentary to the Rule establishes that nonetary sanctions are
"ordinarily" to be paid to the court, and "nakes it clear that
even when conpensation is granted it should be granted stingily -
- only for costs '"directly and unavoi dably caused by the
violation.”" Amendnents to the Federal Rules of Civil Procedure,
April 22, 1993, Scalia, J. dissenting (citations omtted). 1In
addition, Rule 11 now provides for the inposition of sanctions at
the discretion of the court, whereas sanctions were mandatory
under the previous version of the rule. See, e.qg., Joseph,
Sanctions, at 23.

Notw t hstandi ng these limtations, it is clear that Rule 11
does not preclude the inposition of nonetary sanctions to be paid
to the opposing party. Indeed, the Advisory Conmmttee Notes

explicitly state that such sanctions nmay be necessary in certain

16



si tuati ons:

[ U nder unusual circunstances, particularly for (b)(1)

vi ol ations, deterrence may be ineffective unless the
sanction not only requires the person violating the rule to
make a nonetary paynent, but also directs that sone or al

of this paynent be made to those injured by the violation.
Accordingly, the rule authorizes the court, if requested in
a notion and if so warranted, to award attorney's fees to
anot her party. Any such award to another party, however,
shoul d not exceed the expenses and attorneys' fees for the
services directly and unavoi dably caused by the violation of
the certification requirement . . . Moreover, partial

rei mbursenent of fees may constitute a sufficient deterrent
Wi th respect to violations by persons havi ng nodest
financi al resources.

Cf. Zuk v. Eastern Pennsylvania Psychiatric Inst. of the Mud.

Col | ege of Pennsylvania, 103 F.3d 294, 301 (3rd G

1996) (stating that nonetary sanctions "are not forbidden").
Accordi ngly, nunerous courts have required nonetary
sanctions to be paid to an opposing party pursuant to the 1993

version of Rule 11. See, e.q., Walker v. Norwest Corp, 108 F. 3d

158 (8th Cir. 1997)(awardi ng nonetary sanctions for the ful
anmount of defendant's attorneys’ fees and expenses when plaintiff
had filed a diversity suit without alleging diversity); Katzman

V. Victoria's Secret Catal ogue, 167 F.R D. 649, 661 (S.D.NY.

1996), aff’'d, 113 F.3d 1229 (2nd Cir. 1997)("Under the anended
Rule 11, courts in this district have inposed nonetary sanctions

for frivolous contentions of law')(citing Segarra v. Messina, 158

F.R D. 230, 233-234 (S.D.N. Y. 1994)); Aetna Casualty and Surety

Co. v. Kellogg, 856 F. Supp. at 33 (ordering defendant’s attorney

17



to pay both the counsel fees and expenses plaintiff incurred in
opposi ng defendant’s 12(b)(6) notion and in bringing the Rule 11

notion for sanctions). See also Fusco v. Medeiros, 965 F. Supp.

230 (D.R 1. 1996) (appl ying previous version of Rule 11, but
stating that the Court would not reduce the sanctions award bel ow
t he $95, 834.86 recomended by the magi strate judge even if the
1993 version of Rule 11 applied).

Under both a plain reading of Rule 11 and the governing
casel aw, therefore, there is no authority for Magistrate Judge
Hagopi an's conclusion that fees "are limted to the costs
incurred in bring the notions for sanction . . ." Although Rule
11(c) (1) (A) provides that "[i]f warranted, the court may award to
the party prevailing on the notion [for sanctions] the reasonable
expenses and attorney's fees incurred in presenting or opposing
that notion," this | anguage does not indicate that a nonetary
sanction is limted to such reinbursenent. |ndeed, as stated
above, both Rule 11 and the Advisory Commttee Notes explicitly
state that a court may order a nonetary paynent to the prevailing
party.

The drafters of the anended version of Rule 11 clearly
contenpl ated that the changes concerning the inposition of
nmonet ary sanctions woul d decrease the incentives for parties to

pursue Rule 11 notions. See, e.d., Sanmuel D. Zurier, "Oder in

the Court: Deterring Frivolous Lawsuits in Rhode |sland s Federal

18



District Court," Rhode Island Bar Journal, April 1997, at 37;

Howard A. Cutler, "A Practitioner's Guide to the 1993 Anendnent
to Federal Rule of Civil Procedure 11," 67 Tenple L. Rev. 265,
289 (1994). However, the Magistrate Judge’s rule would virtually
elimnate any incentive for parties to bring notions under Rule
11. Under such a rule, a prevailing party woul d gain nothing,
except, perhaps, enotional satisfaction, by seeking Rule 11

sanctions. Under such circunstances, courts would be forced to

i npose Rule 11 sanctions sua sponte. However, this would be an
i nadequat e substitute for notions brought by injured parties, for

a court that issues an order sua sponte has no representative to

advocate its viewoint if the sanction is appeal ed.

Accordingly, this Court holds that it may perm ssibly inpose
a nonetary sanction on M. Attilli to be paid to Fleet, and that
sanction need not be limted to the costs Fleet incurred in
pursuing the present notion. The question remains, however, as
to what constitutes an appropriate sanction under the
circunstances. In that regard, the Advisory Conmttee Notes set
forth a non-exhaustive |ist of factors to consider. For exanple,
courts can exam ne whether the violation "infected the entire

pl eadi ng, " what anount, given the financial resources of the
attorney or party who violated Rule 11, is sufficient to deter
simlar behavior by themin the future, and what anmount is needed

to deter simlar behavior by other litigants. Advisory Conmttee

19



Notes on Rule 11.

After considering such factors, this Court concludes that
justice in this case requires that M. Attilli pay Fleet the
anount of reasonable attorneys' fees and costs it incurred, as a
result of M. Attilli's Rule 11 violation. This holding is
consistent with the limtations set forth in Rule 11 in regard to
the inposition of nonetary sanctions. First, this award is
l[imted to the fees and costs that Fleet incurred as a direct
result of M. Attilli's Rule 11 violation. Since this Court
dism ssed all of the clains asserted agai nst Fleet pursuant to
its 12(b)(6) notion and because this Court finds that the entire
| awsuit was frivolous in nature, it should not be difficult to
determ ne the appropriate anount of fees incurred as a result of
the Rule 11 violation.

This Court is mndful that the goal of Rule 11 is not to

conpensate injured parties, however, such an award is fully

consistent wwth Rule 11's goal of deterrence. It is clear to
this Court that M. Attilli wll not be deterred by a fine of one
t housand dollars. Indeed, as explained above, M. Attilli

presently seeks another opportunity to revisit the nerits of
plaintiffs’ unjustified lawsuit. Despite the warnings of Fleet,
t he bankruptcy trustee, and this Court, M. Attilli sinply
refuses to recogni ze the conpletely groundl ess nature of

plaintiffs' suit. Therefore, this Court concludes that M.
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Attilli will only be deterred fromfiling such suits by being
forced to pay directly to Fleet the attorneys’ fees and costs it
incurred as a result of his behavior.® Moreover, this sanction
IS necessary to deter other attorneys fromfiling simlar cases.
As Fleet cogently argues, a |lawer who files a lawsuit claimng
in excess of $1,000,000.00 in conpensatory and punitive danmages
stands to earn a sizable fee if the suit is won. [In addition,
the damage to the defendant's reputation is incalcul able.
Therefore, sanctions against attorneys who file such suits nust
be | arge enough to discourage other |awers fromsimlar
behavi or.

Accordingly, this Court holds that M. Attilli nust pay
Fl eet the anount of reasonabl e counsel fees and costs it incurred
as aresult of his Rule 11 violation, including the costs it
incurred in bringing the Rule 11 notion. Since Magi strate Judge
Hagopi an did not reach the issue of whether the attorneys' fees

clainmed by Fleet were reasonable, this Court remands the matter

® As expl ai ned above, the Advisory Conmittee Notes state that a

court nmust take an attorney’s ability to pay into account when
determ ni ng what sanction is necessary to further Rule 11's goal
of deterrence. See also Anderson v. County of Montgonery, 111
F.3d 494, 502 (7th Cr. 1997). However, "[t]he burden is on the
sanctioned party . . . to show he cannot pay a reasonable
sanction.”™ In opposing Fleet’s objection to the nagistrate’s
report, M. Attilli has not given any indication that he woul d be
unable to pay the fees Fleet is seeking. Therefore, this Court
concludes that M. Attilli’s ability to pay poses no obstacle to
this Court’s deci sion.
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to himfor such determ nation

C 28 US.C § 1927

Pursuant to 28 U . S.C. § 1927, an attorney nay be ordered to
pay an opposing party’'s counsel fees and costs:

Any attorney or person admtted to conduct cases in any
court of the United States or any Territory thereof who
so nmultiples the proceedings in any case unreasonably
and vexatiously nmay be required by the court to satisfy
personal ly the excess costs, expenses, and attorneys’
fees reasonably incurred because of such conduct.

In CGruz v. Savage, 896 F.2d 626, 631 (1st Gr. 1996), the

First Crcuit noted that sone courts of appeals have consi dered
bad faith to be a prerequisite to the inposition of costs under 8§
1927. However, reasoning that "[b]ehavior is ‘vexatious when it
i s harassing or annoying, regardless of whether it is intended to
be so," the First Circuit explicitly stated that it does "not
require a finding of subjective bad faith as a predicate to the

i nposition of sanctions."” [d. at 631-632. See also Fusco v.

Medeiros, 965 F. Supp. at 237. However, the First Crcuit
enphasi zed that a person who violates 8 1927 nust exhibit
behavior that is "nore severe than nere negligence, inadvertence,
or inconpetence."” Cruz, 896 F.2d at 632.

Therefore, this Court concludes that the Magi strate Judge
erred when he refused to award sanctions pursuant to § 1927
because there was no finding of bad faith. Furthernore, this

Court concludes that M. Attilli’s conduct did "multiply" the
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proceedi ngs in an "unreasonabl e and vexatious"” manner. As
expl ai ned above, plaintiffs’ conplaint was unduly | engthy and
unclear, and M. Attilli included a nultitude of counts, all of
whi ch were entirely basel ess. Mreover, he failed to conduct
even the nost cursory investigation into the prerequisites for
each claimand ignored several warnings that the suit was
frivol ous. Consequently, Fleet was forced to defend itself on
mul ti pl e grounds even after it was entirely clear that plaintiffs
had no vi abl e cause of action.

In simlar circunstances, courts in the First Grcuit have
required an attorney to pay the opposing party’s |egal fees and

costs. See Bolivar v. Pocklington, 975 F.2d 28 (1st Cr

1992) (uphol ding the district court’s inposition of costs,
pursuant to 8§ 1927, when, anong other flaws, "the conplaint
exhibit[ed] blatant disregard for a basic legal principle. . .").

cf. Conin v. Town of Anmesbury, 81 F.3d 257 (1st Gr.

1996) (ordering attorney to pay costs incurred by prevailing party
def endi ng against attorney’s frivol ous appeal). Accordingly,
this Court holds that 28 U . S.C. § 1927 provides an i ndependent
basis for requiring M. Attilli to pay Fleet’'s reasonabl e counsel

f ees and costs.

| V. Concl usion

For the foregoing reasons, defendant Fleet’s objection to
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the Report and Recommendation is sustained. Although the Court
agrees that M. Attilli's conduct warrants the inposition of
sanctions, this Court holds that M. Attilli shall be required to
pay Fleet its reasonable counsel fees and costs, including those
incurred in bringing the Rule 11 notion. The matter is renmanded
to the Magi strate Judge to conduct such hearings as are necessary
for a determ nation of the amount of reasonable attorneys' fees
and costs Fleet incurred as a result of M. Attilli's Rule 11 and
8§ 1927 violations and to file a Report and Recomrendati on

t her eon.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1997
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