UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
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KEN ROCHA and
KEN ROCHA AUTOMOTI VE, | NC
Pl ai ntiffs,

V.
C. A No. 94-0044
STATE OF RHODE | SLAND
PUBLI C UTI LI TI ES COW SSI ON;
DI VI SI ON OF PUBLI C UTILITIES
and CARRI ERS;
JAMVES J. MALACHOVKSI, | NDI VI DUALLY
and in his OFFI Cl AL CAPACI TY;
W LLI AM A. MALONEY, | NDI VI DUALLY
and in his OFFI Cl AL CAPACI TY;
and BRUCE A. STEVENSON, | NDI VI DUALLY
and in his OFFI Cl AL CAPACI TY ,

Def endant s.
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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on defendants' objection to
Magi strate Judge Ti not hy Boudewyns' Report and Reconmendati on
suggesting that the Court deny defendants' notion for summary
judgnent. The underlying matter at issue is whether defendants,
the Division of Public Uilities and Carriers of the Public
Uilities Conm ssion of the State of Rhode Island ("PUC'), Janes
J. Ml achowksi, the Public Uilities Adm nistrator,
("Mal achowski "), WIlliam A Ml oney, the Associate Adm ni strator
for Motor Carriers, ("Maloney"), and Bruce A Stevenson, the
Deputy Adm nistrator, ("Stevenson"), (collectively, "defendants")

vi ol ated the due process rights of plaintiffs, Ken Rocha



("Rocha") and Ken Rocha Autonotive, Inc., ("KR
Autonotive")(collectively, "plaintiffs") in connection with
disciplinary action taken against them Defendants clai mthat
the Magi strate Judge erred in recommending that their notion for
summary judgnent be denied. This Court nust evaluate the

Magi strate Judge's Report and Recomendation in |ight of the
facts and circunstances existing as of the date of the hearing on
the objection. For the reasons that follow, this Court declines
to adopt the Report and Recommendati on and instead grants

def endants' notion for sunmary judgnent.

| . Backgr ound

The facts of this case as stated by the Magi strate Judge are
essential ly undi sput ed:

According to the anended conplaint, plaintiff Rocha is, and
at all relevant tinmes was, the President and sol e sharehol der of
KR Autonotive, a licensed towi ng conpany in the State of Rhode
Island. As a |icensed tower, KR Autonotive was subject to
regul ati on and disciplinary action by the PUC pursuant to
R1.GL. 39-12-10.

In 1990, KR Autonotive was the |argest tower of autonobiles
and other vehicles in the Gty of Providence, tow ng hundreds
nmore vehicles per year than its closest conpetitor. KR
Aut onoti ve recei ved business froma variety of sources, including

private property owners, the Providence Police Departnent and the



State Poli ce.

Bet ween 1988 and 1990, the PUC received ei ghteen conplaints
fromcustoners regarding KR Autonotive. In that period of tine,
KR Aut onotive towed approximately 5,000 cars. Beginning in 1990,
the PUC, under the supervision of its Admnistrators, held four
fitness hearings regarding plaintiffs and the conplaints it had
recei ved over the two-year period. Each of the relevant PUC
orders were signed and aut horized by Adm ni strators Mal oney and
ei ther Stevenson or Ml achowski, who were responsible for
overseeing the process surrounding the fitness hearings.

Plaintiffs' first fitness hearing before the PUC in 1990
resulted fromtwo unresol ved consuner conplaints and ended in an
order that plaintiffs return an autonobile to its owner and serve
a ten day suspension, |ater reduced to one day. Plaintiffs
second fitness hearing involved ei ghteen conplaints, which
resulted in an additional thirty day suspension order. During
plaintiffs' third fitness hearing, involving several new
conplaints, plaintiffs and the PUC agreed to resol ve those
matters and all prior rulings wwth a nolo plea and a stipul ated
suspensi on of seventy-five days. Plaintiffs signed the
stipulation and on January 10, 1992, Deputy Adm nistrator
St evenson and Associ ate Adm ni strator Ml oney executed the
agreenent on behalf of the PUC. 1In lieu of the suspension,

plaintiffs could pay a $20,000 fine or donate $20, 000 worth of



autonobiles to charity. Plaintiffs did not serve any of the
suspension tinme, did not pay any part of the fine and did not
donate a single autonobile to charity.

During the course of these proceedings, it is apparent that
the PUC operated in a manner that denied KR Autonotive sone basic
procedural rights. On one occasion, it held a hearing although
nei t her Rocha nor KR Autonotive, nor counsel for them was
present. As a result, plaintiffs were not permtted to cross-
exam ne the wi tnesses against them The Rhode I|sland Superior
Court sitting in Providence County subsequently ordered the PUC
to provide Rocha and KR Autonotive with the opportunity to cross-
exam ne these witnesses. On another occasion, the PUC refused to
grant a continuance although Rocha suffered significant nedical
probl enms. Again, the Superior Court ordered the PUC to grant the
cont i nuance.

On Novenber 1, 1991, Rocha was arrested by the State
Police for possession of three stolen vehicles and for driving an
aut onobil e w thout the owner's consent. In March 1992, he was
st opped by Cranston Police for speeding and driving an
unregi stered vehicle. The Cranston stop evolved into an arrest
wher eby Rocha was charged with possession of a notor vehicle
wi t hout the consent of the owner. Although no consuner
conplaints were filed agai nst KR Autonpotive between October 1991

and March 1992, the PUC schedul ed a new fitness hearing to



determ ne what action, if any, should be taken as a result of the
four charges.

Rocha appeared at that hearing w thout counsel because
he did not receive proper notice of the hearing and his attorney
was engaged with another matter in Superior Court. Although
Rocha i nformed the PUC of the problem it refused to grant a
conti nuance of any length of tinme. Wthout any cause and
contrary to the express representati on of Rocha, the PUC believed
t hat Rocha had ot her counsel

Rocha refused to testify without the benefit of an
attorney and left the hearing. As a result of previous
proceedi ngs invol ving Rocha, the PUC knew that it had to provide
Rocha and KR Autonptive with the opportunity to have counse
present at hearings. Nonetheless, the PUC i nmedi ately revoked
the towing certificate of KR Autonotive based on the pending
crim nal charges, although Rocha had not been convicted on any of
t he charges.

Plaintiffs appealed to the Superior Court. The Court
remanded the matter and after a new hearing consistent with the
Court's ruling, the PUC again revoked the tow ng |icense.
Plaintiffs appealed. This tine the Superior Court held that a
conpl ete revocation of his towng |icense was too harsh a penalty
and instead ordered that the |license be suspended through the

date of its ruling, plus an additional seventy-five days. The



PUC filed a Petition for Certiorari with the Rhode |sland Suprene
Court along with a Motion to Stay the Superior Court decision.
The Suprenme Court granted the stay and the matter was pending in
the Suprenme Court when the Magi strate Judge heard argunents on
def endants' notion for sunmary judgnent.

For two years, neither KR Autonotive nor Rocha was
permtted any opportunity to have a neani ngful hearing on the
merits of the charges. Al though Rocha eventually was acquitted
of all crimnal charges, the PUC refused to return the tow ng
certificate to KR Autonotive. On January 10, 1994, a Rhode
| sl and Superior Court justice ordered the PUC to hold a hearing
on the merits of the underlying charges. After the hearing, the
PUC still refused to reinstate the |icense.

In 1994, plaintiffs filed an action in this Court pursuant
to 42 U . S.C. 81983 alleging violation of their constitutionally
prot ected procedural due process rights. The case was initially
assigned to Senior Judge Raynond Pettine. Wile the case was

pendi ng here, in Ken Rocha and Ken Rocha Autonpbtive Inc., V.

State of R I. Wil. Commin, et al., No. PC94-1159, 1995 W

941438 at *1 (R 1. Super., My 30, 1995), the Rhode Isl and
Superior Court held that the PUC did not have sufficient evidence
to justify the revocation of the towng license. Judge Pettine
relied on that decision when he concluded that plaintiffs

al | egations of procedural due process violations were actionable



in Rocha & Ken Rocha Automotive, Inc. v. Janes Ml achowski, et

al., No. 94-0044P (D.R 1. Sept 25, 1995). Defendants then filed
a notion for summary judgnent pursuant to Fed. R Cv. P. 56,
claimng that they were protected by qualified i munity, and
could not be sued for their official actions in the revocation
proceedi ngs. Judge Pettine referred the summary judgnment notion
to Magi strate Judge Boudewyns for a Report and Recommendati on.
After hearing argunents, Mgistrate Judge Boudewns recommended
the denial of the notion, stating that "because plaintiffs have
stated a claimof procedural due process violation, defendants
are not entitled to qualified imunity."

When Judge Pettine retired fromthe bench, this case was
reassigned to this witer. Defendants then filed an objection to
the Magi strate Judge's Report and Reconmendation. Subsequent to
the filing of the objection, in June of 1997, the Rhode Isl and

Suprene Court decided Rocha et al. v. State Public Uilities

Commin., 694 A 2d 722 (R 1., 1997), concluding that the Superior
Court had erred when it found the PUC s revocation of KR
Autonotive's towng license to be unsupported by sufficient

evi dence and therefore quashed the judgnent. 1d. at 725. This
Court then held a hearing on defendants' objection to the

Magi strate Judge's Report and Recomrendati on and took the matter
under advi senent giving the parties an opportunity to file post-

heari ng nmenoranda. The case is now in order for decision.



1. Standard of Review
In reviewng a Magi strate Judge's Report and
Reconmendat i on
"[a] judge of the court shall nmake a de novo determ nation
of those portions of the report or specified proposed
findings or recoomendations to which objection is made. A
j udge of the court may accept, reject, or nodify, in whole
or in part, the findings or recomendati ons nmade by the
magi strate. The judge may al so receive further
evi dence. ..."
28 U.S.C. 8636(b). Thus, this Court can and should review the
Report and Recommendation in light of the Rhode Island Suprene
Court's June 1997 decision and determ ne whet her sunmary judgnent
is appropriate due to these new devel opnents.
Def endants' underlying notion was for summary judgnent
pursuant to Rule 56. By invoking Federal Rule 56, the noving

party effectively declares that the evidence is insufficient to

support the nonnoving party's case. U.S. v. One Parcel of Real

Property with Bldgs., Appurtenances, and | nprovenents, known as

Plat 20, Lot 17, G eat Harbor Neck, New Shoreham R 1., 960 F.2d

200, 204 (1st Cir. 1992). The standard for ruling on sumrmary

judgnent notions is as follows:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is

whet her a genui ne issue of material fact exists. "Mterial facts
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are those 'that mght affect the outcone of the suit under the

governing law.'" Morrisey v. Boston Five Cent Sav. Bank, 54 F. 3d

27, 31 (1st Cr. 1995)(quoting Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986)). "A dispute as to a material fact is
genuine 'if the evidence is such that a reasonable jury could
return a verdict for the non noving party.'" |d.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. Continental Cas. Co. v. Canadi an Universal

Ins. Co., 924 F.2d 370, 373 (1st Gr. 1991). "Summary judgnent is
not appropriate nerely because the facts offered by the noving
party seem nost plausible, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F

Supp. 167, 169 (D.R 1. 1991).
I11. Discussion
Because of the Rhode Island Suprene Court's decision in

Rocha et al. v. State Public Uilities Commin., this case becones

fairly sinple, requiring little analysis. That decision,
reversing the judgnent of the Superior Court, establishes that
the PUC s revocation of KR Autonotive's |license was justified
both procedurally and substantively. This has considerable
significance in the matter currently before this Court.

In their conplaint in this case, plaintiffs allege that

def endants' actions deprived themof their constitutionally



protected procedural due process rights. The npost basic
conponent of procedural due process is that an individual nust
recei ve adequate notice and a "neani ngful opportunity for a

heari ng" before a deprivation of a significant property interest

can occur. Lee v. State of Rhode Island, 942 F. Supp. 750, 754
(D.R1. 1996)(citing Armstrong v. Manzo, 380 U.S. 545, 552

(1965)). The right to appeal the deprivation preserves due
process rights because it provides an adequate post deprivation

remedy to rectify any harm done. See Alton Land Trust v. Town of

Alton, 745 F.2d 730, 731 (1st Cr. 1984); Torres v.

Superi ntendent of the Police of Puerto Rico, 893 F.2d 404, 410

(st Cr. 1990). A lapse of tine between the deprivation and a
full hearing does not necessitate a finding of a procedural due
process violation. As the First Crcuit noted in Alton, where an
appeal was taken froma denial of a subdivision permt:
It is true that judicial correction took time, but the
passage of time is an inevitable part of procedural due
process. Expense and collateral injury may unfortunately
result if one is forced to appeal in order to secure one's
rights, but it is hard to see how this kind of harm can be
elimnated. To permt the nenbers of a | ower tribunal
to be haled into court every tinme they are later found to
have erred woul d create a whol e new range of problens
outstripping those the procedure would be intended to
resol ve
745 F.2d at 731. Thus, when the right to appeal exists, so does
the opportunity for a full and nmeaningful hearing. In appealing
a decision and receiving a hearing, the earlier procedural due

process violations are renedi ed.
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Plaintiffs had a right to appeal to the Superior Court at
all times fromany action taken by the PUC. They exercised this
right of appeal and were granted relief on nunmerous occasions for
procedural violations by the PUC. After the final |icense
revocation occurred another appeal was taken and the Superi or
Court reversed. The matter then proceeded to the Rhode Island
Suprenme Court where a conplete review of the proceedi ngs
occurred. The Suprene Court quashed the judgnent of the Superior
Court, concluding that there was sufficient evidence upon which
the PUC could base its decision to revoke the towi ng |icense.
Thus, plaintiffs have no sustainable due process violation clains
remaining at this tine

In light of the recent Rhode |sland Suprenme Court deci sion,
there are no genuine issues of material fact left for
determnation in this case. It is clear that plaintiffs have
been accorded all the process that was due them by the Rhode
| sland Court system Thus, in view of recent events, the
Magi strate Judge's Report and Recomrendati on cannot be adopted
and it is clear that summary judgnent should be granted in favor

of def endants.
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V.  Concl usi on

For the reasons stated above, defendants' notion for sunmary
judgnment hereby is granted. The clerk shall enter judgnent for
all defendants, forthwth.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
March | 1998
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