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OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on defendants' notion for
sumary judgnent pursuant to Rule 56 of the Federal Rul es of
Cvil Procedure. At issue is whether or not the Rehabilitation
Hospital of Rhode Island ("RHRI ") and the Braintree Hospital
Rehabilitation Network ("BHRN')(together referred to as
"def endants") discrimnated against plaintiff, Paula
Tardie("plaintiff" or "Tardie"), based on her nedical disability
in violation of various federal statutes.

In her conplaint, plaintiff alleges that defendants, her
enpl oyers, discrimnated agai nst her because of a nedi cal
disability. Specifically, she alleges in Count | that defendants
vi ol ated 8504 of the Rehabilitation Act, 29 U S.C. 8794, (the
"Rehabilitation Act" or the "Act"). In Count II, plaintiff
clains a violation of the Anericans with Disabilities Act
(hereafter "ADA"), 42 U S.C. §§ 12101-12213 (1990). In Count

1l she alleges that the actions of defendants violated the



Fam |y and Medical Leave Act of 1993 (the "FM.LA"). Count |V

al | eges violations of the corresponding state | aw statutes: the
Rhode Island Discrimnation Agai nst Handicap Act, R 1. Gen. Laws,
842-87-1, et seq., the Rhode Island Fair Enploynment Practices
Act, RI. Gen. Laws, 828-5-1, et seq., and the Rhode Island
Parental and Fam |y Medical Leave Act, R 1. Gen. Laws, §28-48-1,
et seq. Defendants have noved for summary judgnent on al

counts.

| . Backgr ound

In considering this notion, the Court nust view the evidence
in the light nost favorable to the nonnoving party, here
plaintiff. Viewed in that manner, the facts in this case are as
fol | ows:

Plaintiff began working as a personnel assistant in the
Human Resources Departnent at BHRN i n January of 1990. In July
of that year, Richard Horne ("Horne") becanme plaintiff's new
supervisor, nentor and friend. In 1992 or 1993, plaintiff was
pronoted to the position of Adm nistrator of Planning and
Projects in BHRN s Human Resources Departnment. This job required
Tardie to work nore independently than she had in her previous
position, becom ng nove involved in conmmttee participation and
wor ki ng on BHRN s personnel policies and procedures.

In 1993, BHRN and Landmark Medical Center entered a joint
venture to establish RHRI. BHRN is the managi ng partner
overseeing the operations of RHRI. In about Septenber 1993,

Horne sent Tardie to establish the Human Resources Departnent at



RHRI. Tardie was instructed to create personnel files, enployee
policies and procedures, and enpl oyee handbooks, hire staff,
draft job descriptions and hold and attend vari ous enpl oyee and
commttee neetings. In January, 1994, plaintiff became the
Director of Human Resources at RHRI and earned approxi mately
$50, 000. 00 per year. Horne had recomended Tardie for the
position but recognized that she had never run a departnent

i ndependently before. As Director, plaintiff was responsible
for all the duties she had previously in the set up of the
departnment, was a menber of the conmittee negotiating the

col | ective bargaining agreenent with RHRI's union, and al so was
required to attend union grievance neetings.

RHRI is staffed with personnel twenty four hours a day,
seven days a week. As the Director of Human Resources, Tardie
was frequently required to be present for at |east a portion of
all three shifts. She often returned to work fromher honme to
handl e enpl oyee i ssues beyond normal business hours. Tardie
acknow edged that this was part of her job which required her to
be avail able twenty four hours a day, seven days a week. On
average she had to work fifty to seventy hours per week. The job
description for Human Resources Director which plaintiff herself
drafted, required the ability to "maintain assigned work hours
and have sufficient endurance to performtasks over |ong periods
of time."

On or about July 19, 1994, Tardi e was exam ned by her

physi ci an after she experienced chest pains, nunbness in the arns



and di zziness. The doctor believed she m ght have an enl arged
heart val ve and proscribed testing that would require plaintiff
to stay out of work for approximately two weeks. Tardie's
husband i nformed Donna Boi sel, personnel assistant at RHRI, that
plaintiff would be unable to work for a tine. A few days |ater,
Tardi e was contacted by Horne who indicated concern for her
health. Wen plaintiff indicated sone job related concerns,
Horne told her to "just get better.” He also explained that he

t hought it would be better to return Tardie to her forner
position at BHRN, but that the decision was hers. Tardie then
resigned fromher position at RHRI and sent Horne a card stating
that she was "really sorry (she) couldn't do it, but (she) gave
it (her) best."” Horne understood, however, that plaintiff wanted
to return to either hospital in sone capacity. Approximtely one
week later, plaintiff spoke with the CEO of RHRI, Donal d Burman
("Burman") and expl ai ned her situation. Burnman requested that
she keep himinformed of the status of her condition and that she
submit a doctor's note supporting her need for a | eave of

absence.

As Director of Human Resources, Tardie was famliar with
RHRI's | eave of absence policy and was aware that she needed to
notify her supervisor and provide nedi cal docunmentation
supporting the request. A request for a | eave of absence nust be
in witing and failure to provide nedical docunmentation is
grounds for denying a | eave request. Tardie did not submt her

request for leave in witing nor did she attenpt to obtain a



doctor's note until her schedul ed appoi nt nent on August 11, 1994.
The note she produced stated she needed to renmain out of work
fromJuly 26, 1994 through Septenber 6, 1994.

Hor ne subsequently contacted Tardie to discuss the status of
her enpl oyment and which positions were available to her. On or
about August 16, 1994, Tardie and Horne had a neeting where Horne
expl ai ned that there were no positions avail able at RHRI but that
he woul d create a part tine position at BHRN for her if she was
interested. Horne also said that if she was not interested in
that position, he would assist her in obtaining a severance
package from RHRI and findi ng enpl oynent wi th anot her conpany.
Plaintiff said she needed to think over her options.

The next day, Tardie contacted Burman and told himthat she
intended to return to her forner position as Director of Human
Resources at RHRI. She stated that when she returned she would
gradual ly increase her hours to forty per week but could no
| onger work additional hours. Tardie then contacted Horne and
expl ai ned that she wanted to return to the position of Director
of Human Resources at RHRI. Horne, Burnman and Lisa LaDew, Chief
Operating Oficer at RHRI, net to discuss whether plaintiff could
performthe duties of Director while only working forty hours per
week. Al agreed that it could not be done and Horne was
instructed to inform T Tardie of this. Horne then contacted
plaintiff and told her that she could not return to RHRI as
Director of Human Resources.

Tardi e then went on a planned vacation and returned at the



end of August, 1994. Wien she returned, she spoke w th Burman
who told her that she could not fully performthe Director's job
at RHRI in a forty hour workweek and that they would be preparing
a severance package for her. On or about Septenber 6, 1994,
Tardie met with her doctor who determ ned that her condition was
directly caused by enpl oynent related stress and that while she
could return to work on a full-tinme basis, she should avoid
stress-produci ng situations, including working sixty to seventy
hours per week. Horne contacted plaintiff that evening and told
her that three nonths severance would be offered to her. Tardie
replied that was "fine" with her. On Septenber 9, 1994,

plaintiff received a letter fromBurman confirm ng the ninety day
severance package. Plaintiff later filed a charge of handi cap

di scrimnation with the Rhode |sland Human Ri ghts Comm ssion on
Decenber 1, 1994.

Def endant s have now noved for summary judgnent on all
Counts. After hearing oral argunments on the notion for summary
judgnment, the Court took the matter under advisenent. The case
is now in order for decision.

Il. Standard for Decision

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sumrary judgnment notions:

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as a
matter of |aw.



Therefore, the critical inquiry is whether a genuine issue of
material fact exists. "Material facts are those 'that m ght
affect the outcone of the suit under the governing law'"

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27,31 (1st Cr

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict
for the non noving party."'" 1d.

On a notion for summary judgnment, the Court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. Continental Casualty Co. v. Canadian

Universal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

summary judgnent stage, there is "no roomfor credibility

determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

Greenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmary judgnment is not
appropriate nerely because the facts offered by the noving party
seem nost pl ausi bl e, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F

Supp. 167, 169 (D.R 1. 1991).
I1'1. Discussion
a. The Rehabilitation Act
The Rehabilitation Act itself states, in relevant part, that

"no otherwi se qualified individual ...shall, solely by reason of



his or her disability... be subjected to discrimnation under any
programor activity receiving Federal financial assistance."” 29
U.S.C. § 794(a).* The governing regul ations define an

"individual with a disability" as one who "(i) has a physical or
ment al i npairment which substantially limts one or nore of such
person's najor life activities; (ii) has a record of such
inmpairment ; or (iii) is regarded as having such an inpairnent."

29 CF.R 8 1614.203. Leary v. Dalton 58 F.3d 748, 752 (1st Gr

1995). Plaintiff here alleges that she has such a physical or
ment al inpairment and al so that she was regarded by RHRI as
having such an inpairnment. Her claimfails regardl ess of which
definition of disability she pursues.

Plaintiff argues that she has a physical inpairnment which
substantially limts one or nore of her mpgjor life activities.
Her doctor has said that she cannot work nore than forty hours
per week without suffering adverse consequences. Wile the

applicable regulations indicate that working is a major life

'Plaintiff has alleged that the defendant hospitals are
reci pients of governnent contracts, but this in and of itself
does not establish federal assistance:

"An entity receives financial assistance when it
receives a subsidy.' DeVargas v. Mason & Hunger-Sil as
Mason Co., Inc., 911 F.2d 1377, 1382 (1990), cert.
denied 498 U.S. 1074 (1991). If the governnment intends
only to conpensate defendant for goods and services
received, then there is no subsidy, even if the
conpensati on exceeds fair market val ue.

Mass. v. Martin Marietta Corp., 805 F. Supp. 1530, 1542 (D. Co.
1992). Here there has been no definitive showi ng nmade t hat
either RHRI or BHRN is a recipient of federal assistance but that
matter need not be further investigated at this tinme as summary
judgnment will be granted on separate and di stinct grounds.
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activity, 29 CF.R 81613.702(c), they also indicate, however,
that the "inability to performa single, particular job does not
constitute a substantial |imtation on the major life activity of
working." 29 CF.R 8 1630.2(j)(3)(i). Therefore, a person who
is "unsuitable for a particular position has not thereby
denonstrated an inpairment substantially limting such person's

major life activity of working." Heilweil v. Munt Sinai Hosp.

32 F.3d 718, 724 (2nd Cir. 1994), cert. denied 523 U S. 1147.

(1995) .

Plaintiff herself has indicated that the Director of Human
Resources job is very demanding, requiring one to work between
fifty and seventy hours a week. When asked if there were tines
when she was required to deal with matters beyond the hours of
9am -5 pm she said it happened quite frequently since it was
part of the job. She also acknow edged that the position often
required her to return to work after she had gone hone for the
evening and that she frequently needed to be present at the
hospital for at |least a portion of all three eight hour shifts.
Additionally, plaintiff herself drafted the job description for
the Director's position which states that the Director nust have
“"the ability to maintain assigned work hours and have sufficient
endurance to performtasks over |ong periods of tinme."

Plaintiff clainms her medical condition nmakes it inpossible
for her to work nore than forty hours a week. There are vast
enpl oynment opportunities available which only require forty hour

wor k weeks. Plaintiff has sought and been of fered a nunber of



such opportunities since her term nation fromRHR and her
medi cal condition does not preclude her fromany of those
positions. As "an inpairnment that disqualifies a person from

only a narrow range of jobs is not considered a substantially

[imting one," MKay v. Toyota Mg., US. A, Inc., 110 F.3d 369,
373 (6th Cr. 1997), rehearing denied (1997), quoting Woten v.
Farm and Foods, 58 F.3d 382, 386 (8th G r. 1995), plaintiff has

not shown that she suffers froman inpairnment that restricts her
ability to performa major |ife activity. She is not restricted
fromworking in general, she is only restricted from working over
forty hours a week. Therefore, plaintiff's contention that she
suffers froman inpairnment which constitutes a disability under
the statute is without nerit.

Plaintiff also argues that she was disabled in the sense
that the adm nistrators at RHRI viewed her as having a heart
condition and, thus, discrimnated against her in violation of
Section 504. This approach is also deficient in establishing a
di sability under Section 504 of the Rehabilitation Act. |In Wlsh
v. Gty of Tulsa, &lI., 977 F.2d 1415 (10th G r. 1992), the Court

stated the foll ow ng when addressing the i ssue of whether an
enpl oyer regards an enpl oyee as di sabl ed:

Wiile the regulations define a major |life activity to

i ncl ude working, this does not necessarily nmean working at
the job of one's choice. Several courts that have addressed
t he i ssue have decided that "an enpl oyer does not
necessarily regard an enpl oyee as handi capped sinply by
finding the enployee to be incapable of satisfying the

si ngul ar demands of a particular job.

ld. at 1417-1418 (citations omtted).
10



Tardie clainms the adm nistrators incorrectly understood her
to have a heart condition and nmade the decision not to rehire her
based upon that belief. Regardless of what they believed, the
statute defines a disability as "(i) having a physical or nental
i mpai rment which substantially limts one or nore of such
person's najor life activities; . . . or (iii) is regarded as
having such an inpairnment.” 29 C.F.R 1614.203(a)(1) (enphasis
added). Even if the adm nistrators were m staken as to the
nature of the inpairnent, they understood that as a result,
al t hough plaintiff was not capable of working nore than forty
hours per week, she could work at |east forty hours per week.
The job she sought required nore than forty hours a week of work.
The adm nistrators net and determined as a group that the
Director's job could not be satisfactorily performed in forty
hours during a week. As discussed above, the inability to work
nore than forty hours a week is not a major life activity.
Therefore, the adm nistrators could not have regarded plaintiff
as having "such an inpairnent” that limted a major life activity
of plaintiff. Based on information she provided, they correctly
regarded her as having an inpairnment which precluded her from
wor ki ng nore than forty hours per week.

It is clear fromthe undisputed facts in this case that the
position in question requires the enployee to work fifty to
seventy hours per week. Plaintiff can not do that, therefore,
she is not able to performone of the essential and required

functions of the Human Resources Director. As the Court in

11



Beauford v. Father Flanagan's Boys' Honme, 831 F.2d 768 (8th Gr

1987), cert. denied 485 U. S. 938 (1988), pointed out, it is

i mportant to recogni ze that Section 504
was designed to prohibit discrimnation within the
anbit of an enploynment relationship in which the
enpl oyee is potentially able to do the job in question.
Though it may seem undesirable to discrimnate against
a handi capped enpl oyee who is no |longer able to do his
or her job, this sort of discrimnation is sinply not
within the protection of Section 504.
831 F.2d at 771. Plaintiff has therefore failed to prove that
t he enpl oyer's perception of her inpairnent anounts to a
disability under the statute. Plaintiff sinply cannot show t hat
she had a disability for which the statute provides protection.
Plaintiff's additional argunents addressing the application of
the Rehabilitation Act are of no significance because she has
failed to show that she is entitled to protection under the Act
in any respect.
For these reasons, defendants' notion for sunmary judgnent
on Count | is granted.
b. The Americans with Disabilities Act
Anal ysis under the ADA is quite simlar to that under the
Rehabilitation Act. Liability attaches under the ADA where
a qualified individual with a disability shall, by reason of
such disability, be excluded fromparticipation in or be
deni ed the benefits of the services, prograns, or activities
of a public entity, or be subject to discrimnation by such
entity.
42 U. S.C. 812132. To prevail under the ADA, plaintiff nust show

that: (1) she is a "qualified individual"; (2) she has a

12



disability; and (3) her disability was the basis for

di scrimnatory action by a public entity. Aurelio v. Rhode

| sl and Dept. of Adnministration, Division of Mtor Vehicles, 985

F. Supp. 48, 54 (D.R 1. 1997). The first and third el enents of
an ADA claim- whether she is a qualified individual and whet her
her disability was the basis for discrimnatory action - need not
be anal yzed at this point for plaintiff cannot prove the second
el enent. Tardie cannot establish that she has a disability as
defined by this statute, as was the case in regard to the

Rehabi litation Act.

As the First Circuit pointed out in Soileau v. GQuilford of

Maine, Inc., 105 F.3d 12, 14-15 (1st Cr. 1997), it is inportant

to consider the congressional objectives when anal yzing the ADA
In an effort to elimnate discrimnation against individuals
with disabilities, the statute prohibits enployers from
di scrimnating against a "qualified individual with a
di sability because of the disability." 42 U S. C. 812112(a).
The antidiscrimnation obligation is unusual in the context
of federal civil rights statutes. It inposes not only a
prohi bition agai nst discrimnation, by also, in appropriate
ci rcunst ances, a positive obligation to nake reasonabl e
accompdati ons. Absent a disability, however, no
obligations are triggered for the enpl oyer.
The definition of disability is the same under the ADA and the
Rehabilitation Act. Therefore, plaintiff's claimunder the ADA
also fails for the reasons di scussed above with respect to the
Rehabilitation Act. She has neither a disability which
substantially limts her ability to performa major life activity
nor was she regarded as having such a disability. In a simlar
case where the plaintiff claimed his inpairnent restricted his
ability to work at unduly stressful jobs, the Court said

13



[Plaintiff] is not significantly restricted in the ability
to performeither a class of jobs or a broad range of jobs
in various classes as conpared to the average person having
conparabl e training, skills and abilities. An enployee who
fails to establish such inability is not disabled under the
Act .

Gaul v. AT&T. Inc., 955 F. Supp 346, 351 (D.N.J. 1997). For

t hese reasons, defendants' notion for summary judgnent on Count
Il is also granted.

C. The Fam |y and Medi cal Leave Act

Plaintiff's third claimis that her termnation while she
was on nedical |eave violated the FMLA. The FMLA entitles an
eligible enployee up to twelve weeks | eave fromwork when she has
a serious health condition that makes her unable to performthe

essential functions of her position. Price v. Mrathon Cheese

Corp., 119 F.3d 330, 333 (5th Cr. 1997). The FM.A al so provides
that upon return fromleave, an enployee shall be restored to the
position of enpl oynent held when the | eave comrenced or to an
equi val ent position. 1d. It is this provision that plaintiff
al | eges defendants viol ated when they term nated her enpl oynent.
Def endants contend, however, that as Tardie was unable to work
nore than forty hours a week, she was incapable of perform ng an
essential function of the position and, thus, does not cone
within the anbit of the FMLA. There is nerit to this contention.
An FMLA plaintiff nmust "establish, by a preponderance of the

evidence, that she is entitled to the benefit she cl ai ns. D az

v. Fort Wayne Foundry Corp., 131 F.3d 711, 713 (7th Cr. 1997).

If plaintiff establishes that defendants di scharged her because
she took a nedical |eave pursuant to the FMLA, they have viol ated

14



Section 2614(a)(1) for failing to restore her to her previous

position. Mosley v. Hedges, No. 96-C- 8349, 1998 W. 182479 at *5

(N.D. 1ll. April 14, 1998). The FMLA, however, does not provide
l[imtless protection to enployees. An enployer can refuse to
restore an enployee to a previously held position if the enployer
woul d have term nated the enpl oyee even if she had not taken her
FMLA leave. |1d. Additionally, if an "enployee is unable to
perform an essential function of the position because of a

physi cal or nmental condition . . . the enployee has no right to
restoration to another position under the FMLA." 29 C F.R

§825. 214(b).

Def endants have made no allegations that plaintiff would
have been term nated for reasons unrelated to her inability to
work nore than forty hours per week. They have, however,
asserted that Tardie has no right to restoration to her fornmer
position, or another simlar position, because she is unable to
performthe essential functions of the job. As discussed
earlier, the record here reflects that working nore than forty
hours a week was a vital requirenment of the Director of Human
Resources position. This is not a case where the job m ght
entail occasional overtinme. This particular job required
frequent supervision of the various shifts permtting interaction
with all enpl oyees under plaintiff's supervision, significant
adm ni strative obligations, and neetings which regularly required
plaintiff's presence after five p.m On these undisputed facts,

the Court nust conclude that the ability to work extended hours

15



was an essential function of the position. Therefore, Tardie
cannot claimthat she could adequately performthe job by only
working a forty hour work week. This Court agrees that Tardie
had no right to restoration under the FMLA because she coul d not
effectively performthe essential functions of the job by working

forty hours a week. Defendants had no obligation to return her

to a position which she could no longer fulfill and therefore,
def endants notion for summary judgnent on Count |1l is granted.
d. State Law C ai ns

Pursuant to 28 U. S.C A 81331, the Court may exercise
suppl emental jurisdiction over state law clains which clearly
"formpart of the same case or controversy” that is before the
Court and over which the Court has proper jurisdiction.

Eastridge v. Rhode Island Coll ege, No CA 96-458L, 1998 W. 96636

at *7 (D.R1. March 2, 1998), citing lacanpo v. Hasbro et al, 929

F. Supp. 562, 570 (D.R 1. 1996). The state |law clains asserted
in this case under the Rhode Island Gvil Rights of People with
Disabilities Act, 842-87-1, et seq., the Rhode Island Fair

Enpl oynent Practices Act, 828-5-1, et seq., and the Rhode Island
Parental and Fam |y Medical Leave Act, 828-48-1, et seq., require
the sane analysis as that utilized for the correspondi ng federal

statutes. See Hodgens v. General Dynamics Corp., 963 F. Supp.

102, 104 (D.R 1. 1997); Newport Shipyard Inc., v. Rhode Island

Commin for Human Rights, 484 A 2d 893, 897-98 (D.R 1. 1984);

Eastridge, No. CA 96-458L, 1998 W. 96636 (D.R 1. 1998). Sunmmary

j udgnment nust be granted as to these state law clains for the
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sanme reasons sumary judgnent was granted with respect to the
correspondi ng federal |aw cl ains.

a. The Rhode Island Fair Enpl oynment Practices Act

R 1. Gen. Laws 828-5-7 ("FEPA"), according to the Rhode
| sl and Supreme Court "unm stakably forbids individual acts of
discrimnation as well as patterns of discrimnatory practice.”
Eastridge, 1998 W. 96636, at *7, citing lacanpo, 929 F. Supp. at
574. This statute provides, in relevant part:

Unl awf ul enpl oynent practices. -- It shall be an unl awf ul
enpl oynent practice:

(1) For any enployer:

(1) To refuse to hire any applicant for enploynent because
of his or her race or color, religion, sex, handicap, age, sexual
orientation, or country of ancestral origin, or

(i1) Because of such reasons, to discharge an enpl oyee or
di scrim nate against himor her with respect to hire, tenure,
conpensation, ternms, conditions or privileges of enploynent, or
any other matter directly or indirectly related to enploynent...
R 1. Gen. Laws 828-5-7. Although FEPA provides protection from
handi cap di scrimnation, which is not addressed in Title VII,
FEPA is nonet hel ess intended to be Rhode Island's analog to Title
VI, and the sane anal ytical framework should apply to the FEPA
claimas would apply to a Title VIl claim Hodgens, 963 F. Supp.
at 104.

The burdens of proof for Title VII clainms are such that the
"plaintiff carries the initial burden of showi ng actions taken by
the enpl oyer from which one can infer, if such actions remain
unexpl ained, that it is nore |likely that not that such actions
were 'based on a discrimnatory criterion illegal under the

Act.'" Furnco Construction Corp. v. Waters, 438 U. S. 567, 576
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(1978). Therefore, the analytical franework to be applied in

t hese cases requires the enployee to first prove a prinma facie
case by denonstrating that she belongs to a protected group and
was then dismssed froma position for which she was ot herw se
qualified for discrimnatory reasons. At that point, the burden
shifts to the enployer to establish a legitimte and

nondi scrim natory explanation for its action. |[If that occurs,

t he enpl oyee may counter by proving that the proffered reason is

a pretext. Lattinore v. Polaroid Corp., 99 F. 3d 456, 465 (1st

Cr. 1996), citing McDonnell Douglas Corp. v. Green, 411 U. S

792, 802-805 (1973).

Plaintiff here cannot show that she was discrim nated
agai nst because of her handi cap by being dismssed froma job for
whi ch she was qualified. As discussed previously, plaintiff was
di sm ssed froma job for which she was no | onger qualified. There
is no need to discuss burden shifting or enployer notivation in
this case as plaintiff cannot establish a prima facie case of
di scrim nation. For that reason, her claimnust fail.
Def endants' notion for summary judgnent with respect to this
claimcontained in Count IV hereby is granted.

b. Rhode Island Cvil R ghts of People with Disabilities
Act

The | anguage of the Rhode Island Cvil R ghts of People with
Disabilities Act closely parallels the | anguage of the ADA and
the Rehabilitation Act. This Act provides that:

No otherw se qualified person with a disability shall
solely by reason of his or her disability, be subject

18



to discrimnation by any person or entity doing
business in the state; nor shall any otherw se
qualified person with a disability be excluded from
participation in or denied the benefits of any program
activity or service of, or, by any person or entity
regul ated, by the state or having received financi al
assi stance fromthe state or under any program or
activity conducted by the state, its agents or any
entity doing business with the state.

R 1. Gen. Laws 842-87-2. "Disability" is defined in the sane
terms as it is defined in the Arericans with Disabilities Act and
the Rehabilitation Act. See R 1. Gen. Laws 842-87-1. Since the
federal clains failed because plaintiff could not establish that
she has a qualifying disability under the statutes, so nmust the
state claimfail. Therefore, defendants' notion for summary
judgnment as to the Cvil R ghts of People with Disabilities Act
clai mcontained in Count IV nust be granted.
C. The Rhode Island Parental and Fam |y Medical Leave Act
Plaintiff's final claimis a state clai munder the Rhode
| sl and Parental and Fam |y Medical Leave Act. This Act provides,
in relevant part, that

(a) Every enpl oyee who has been enpl oyed by the sane
enpl oyer for twelve (12) consecutive nonths shall be
entitled, upon advance notice to his or her enployer,
to thirteen (13) consecutive work weeks of parental

| eave or famly leave in any two (2) cal endar years.
The enpl oyee shall give at least thirty (30) days
notice of the intended date upon which the parental

| eave or famly | eave shall comence and term nate,

unl ess prevented by nedi cal energency from giving
notice. . .

(c) The enployer nmay request that the enpl oyee provide
the enpl oyer with witten certification froma

physi cian caring for the person who is the reason for

t he enpl oyee's | eave, which certification shall specify
t he probabl e duration of the enployee' s | eave.

R 1. Gen. Laws 828-48-2. "Famly Leave" is defined by the
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statute as "l eave by reason of the serious illness of a famly
menber." R I. Gen. Laws 828-48-1(4). "Fam |y Menber" includes "a
parent, spouse, child, nother-in-law, father-in-law or the

enpl oyee hinself or herself.” R 1. Gen. Laws 828-48-1(5). This
provision clearly is nodeled after the federal Fam |y and Medi cal
Leave Act and should be simlarly interpreted.

The federal statute, as discussed above, provides an
exception to the general rule of required reinstatenment if the
enpl oyee is no longer able to performthe essential functions of
the job. Defendants here contend that this exception applies
and, thus, they need not reinstate Tardie to her former position
as she can no |onger work the hours necessitated by the job. The
| anguage of the state statute does not explicitly set forth such
an exception and the state courts have not yet ruled on whether
such an exception can be inplied. However, since the state Act
mrrors its federal counterpart in virtually all respects, the
CGeneral Assenbly nmust have intended the exception to be inplicit
in the statute itself. To hold otherwi se would be to read the
statute as forcing enployers to keep on their payrolls even those
enpl oyees who can no | onger performthe necessary functions of
their jobs. Such a mandate woul d extend far beyond protecting an
enpl oyee's position for a short termfam |y nedical |eave.

The | anguage of the state law clearly indicates that the
statute was intended to attain the sanme objectives as the federal
|aw. Therefore, the exception permtting enployers to refuse to

rei nstate enpl oyees who can no |onger performthe essenti al
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functions of the job nust be considered an inplicit provision in
the state law. Tardie is unable to performthe essenti al
functions of the job of Director of Human Resources. Therefore,
sumary judgnent nmust be granted on this claimcontained in Count
| V.
' V.  Concl usi on

For the reasons stated above, defendants' notion for sunmary
judgnment with respect to all Counts hereby is granted. The derk
shal | enter judgnent for defendants on all Counts.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
May . 1998
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