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VEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

Plaintiff Louis Donato ("plaintiff") is the executor of the
estate of Goria Zinni and the guardian of doria s daughter and
heir Dana Zinni Donato. This case began in state court in 1992
wi th allegations of nonfeasance agai nst the Rhode |Island Hospital
Trust Bank, Janmes Wnoker, the law firmof H nkley Allen &
Snyder, and Richard Pierce, a partner in that firm (together
"defendants”). After the third amended conplaint was filed in

1997, defendants renoved the case to this Court asserting that



one of the new clainms inplicated the Enpl oyee Retirenent |ncone
Security Act, 29 U.S.C. § 1001 et. seq. ("ERI SA").

Plaintiff filed an objection to renoval, and Magi strate
Judge Robert W Lovegreen, treating it as a notion to remand,
ruled that the suit had been properly renoved to this Court and
shoul d not be renmanded to state court. Relying on Suprene Court
and First Crcuit precedents, he reasoned that ERI SA preenpted at
| east part of the clains nade in plaintiff’s conplaint.

This case is before this Court on plaintiff’s objection to
Magi strate Judge Lovegreen’s deci sion.

| . St andard of Revi ew

Magi strate Judge Lovegreen styled his decision a "Report and
Reconmendation,”™ but a notion to remand is non-dispositive and is

better-characterized as a final order. See Delta Dental of Rhode

Island v. Blue Cross & Blue Shield of Rhode Island, 942 F. Supp.

740, 746 (D.R 1. 1996). Thus, this case is really an appeal of a
final order, rather than an objection to a report and
recommendati on. The appropriate standard of review is whether
this Court finds the nmagistrate judge s conclusions to be
“clearly erroneous or contrary to law." 28 U S.C. 8§
636(b) (1) (A); Fed. R Civ. P. 72(a); D.RI1.R 32(b).

[ 1 Di scussi on

In this case, Magistrate Judge Lovegreen' s decision is not
clearly erroneous or contrary to law. In fact, it is the correct

deci si on based on the precedents in Ingersoll-Rand Co. V.

McC endon, 498 U.S. 133 (1990), Carlo v. Reed Rolled Thread Die




Co., 49 F.3d 790 (1st Cir. 1995), and Vartanian v. Mnsanto Co.

14 F.3d 697 (1st Cir. 1994). As such, there is no utility in
conpl etely rehashing the argunents.
Briefly, this conplaint "relates to" an ERI SA plan under the

first prong of the Ingersoll-Rand test because "the court’s

inquiry nust be directed to the plan.” |[Ingersoll-Rand, 498 U. S.

at 140.

Plaintiff correctly notes that the cause of action is based
on the actions and inactions of defendants and not on the
machi nations of a retirement plan. (See Meno. OF Law in Supp. of
Pl.”s bjection to Report and Recommendation, at 4.) But
plaintiff does not recognize the breadth of ERI SA preenption. As
plaintiff notes, there would be no federal jurisdiction for a
state law claimnerely because the alleged m sdeeds invol ved an
FDI C-i nsured bank account. (See id.) However, ERISA is
different. |Its preenption provision cuts a wide swath, reaching
state laws that "relate to" enployee benefit plans in a broad

sense. See Shaw v. Delta Air Lines, Inc., 463 U S. 85, 99 (1983)

(noting "breadth"” of intended preenption in |egislative history).
In Carlo, the First Circuit rejected an argunent that is

nearly identical to the one made here by plaintiff. Carlo sued

his fornmer enployer for m srepresentati on and argued t hat

al t hough the m srepresentation concerned a retirenent plan, the

claimdid not relate to the plan itself. See Carlo, 49 F.3d at

793. Carlo enphasi zed that he did not seek greater benefits or

damages fromthe plan. See id. The First Grcuit recognized



that some courts have found against preenption in simlar cases,
in part because ERI SA preenption often | eaves a plaintiff wthout
a remedy. See id. at 793-94. But it held that Carlo’ s clains
were preenpted because the court would have to anal yze the ERI SA-
covered plan to cal cul ate damages. See id. at 794.

As Magi strate Judge Lovegreen noted, the court in this case
woul d have to anal yze ERI SA to cal cul ate damages and to deci de
whet her defendants failed to protect Donenic A Zinni’s
intentions regarding the distribution of his estate. (See Report
and Recomrendation, at 10-11.) Defendants’ alleged duties are
i nexorably intertwined with ERI SA, and Congress has explicitly
pl aced those issues in the hands of federal |aw deciders.

For the preceding reasons, this Court affirnms Magistrate
Lovegreen’ s decision. Because plaintiff’s clainms are preenpted,
removal was proper and plaintiff’s notion to remand was
appropriately deni ed.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1998



