UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

BARBARA MATTI AS,
Plaintiff

C. A No. 97-666L
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COVPUTER SCl ENCES CORPORATI QN, )
CONTI NENTAL CASUALTY COWPANY, )
and t he CNA | NSURANCE )
COVPANI ES )

Def endant s )

DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Barbara Mattias (“plaintiff”) was working for Conputer
Sci ences Corporation when she suffered a back injury in January
1995. She has sued her enployer, Continental Casualty Conpany
and the CNA Insurance Conpanies (collectively “defendants”) for
long termdisability paynments that she believes she should
recei ve under Conputer Sciences Corporation’ s ERI SA pl an.
Plaintiff received “total disability” benefits fromJuly 1995 to
July 1997, but the parties di sagree now on whether she qualifies
for “partial disability” benefits thereafter.

In plaintiff’s job, she entered data into conputers and
lifted boxes of conmputer paper. In Septenber 1995, Dr. Thomas L
Green reported that plaintiff suffered a herniated disc with
sciatica in her |ower back. The condition had originated on
January 24, 1995. Plaintiff was covered by Conputer Sciences

Cor poration’s enpl oyee benefit program which was insured and



adm ni stered by CNA I nsurance Conpani es’ Continental Casualty
Conpany. Plaintiff does not claimtotal disability benefits
after July 1997. Although the back injury prevents plaintiff
fromreturning to her former job, she could return to other,

| ess-physically straining enployment. In March 1997, plaintiff’s
physician Dr. Philo F. Wlletts, Jr. reported that:

She could return to a variety of light and sedentary | obs.

Her restrictions would be to avoid nore than an occasi onal

bendi ng, avoid lifting nore than 20 pounds, and avoid

working in tight conpartnents. She could sit, stand, wal k

and drive, so long as she could frequently change positions

as confort dictated. She could occasionally clinb and

descend stairs. She could use her feet for foot pedal

control s and use her hands wi thout further restrictions.
(Record at 132 (attached to Aff. of WIlliam C. Lerette)). Dr.
Wlletts went on to state that based upon the AMA CGui delines, he
would rate plaintiff as having a 5% pernmanent partial inpairnent
of the whol e person; he stated that this would be equivalent to a
7% permanent partial physical inpairnment of the |unbar spine.
Therefore, plaintiff is not totally disabled, but she suffers
sone disability. The dispute is whether plaintiff qualifies for
partial disability benefits, and that depends on how “parti al
disability” is to be defined in this case.

Fol l owi ng ERI SA' s requi renments, defendants published two
docunent s descri bing Conputer Sciences Corporation s enpl oyee
benefit program the detailed plan description (the “CSC Pl an”)
and a summary in the enpl oyee handbook (the “CSC Summary”).

The CSC Sunmary cont ai ned | anguage t hat:
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[i]n the event you are partially disabled you are eligible
to receive benefits to assist your return to your previous

profession. . . [Followng] a period for which you received
Total Disability . . . benefits, you will receive a Parti al
Disability benefit for each nonth that you are partially

di sabl ed.”

(CSC Sunmary at 7-3) (attached as Exhibit E to Aff. of Barbara
Mattias).) The CSC Plan contained the follow ng | anguage:

“Partial disability” neans that the Insured Enpl oyee,
because of Injury or Sickness is:

(1) continuously unable to performthe substantial and
mat erial duties of his regular occupation;
(2) under the regular care of a |icensed physician other
t han hinsel f; and
(3) gainfully enployed in his regular occupation on a
partial and/or part-tine basis.
(Record at 15 (attached to Aff. of WIlliam C. Lerette).)
Plaintiff argues that her doctor has found her to be partially
di sabl ed, and under the CSC Summary, she is eligible to receive
benefits. Defendants argue that the CSC Plan’s definition
controls this case, and because plaintiff has not returned to her
regul ar occupation on a partial and/or part-time basis, she is
not eligible.
For the reasons outlined below, this Court holds that the
CSC Summary’ s | anguage controls and plaintiff is eligible for
partial disability benefits. Defendants’ notion for sunmmary
judgment is denied, and plaintiff’s notion for summary judgnent

is granted as to liability.

| . Legal Standard for Mdtion for Sunmary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets



forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. "Mterial facts
are those '"that mght affect the outcone of the suit under the

governing | aw. Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cr 1995) (quoting Anderson v. Liberty Lobby,

nc, 477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986)). "A dispute
as to a material fact is genuine '"if the evidence is such that a
reasonable jury could return a verdict for the nonnmoving party.'"
1d.
On a notion for summary judgnment, the Court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnmoving party. See Springfield Terminal Ry. Co. V.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st GCr. 1997). "[When

the facts support plausible but conflicting inferences on a
pivotal issue in the case, the judge may not choose between those

i nferences at the sunmary judgnment stage.” Coyne v. Taber

Partners |, 53 F.3d 454, 460 (1st GCr. 1995). Simlarly,
"[s]unmmary judgnment is not appropriate nerely because the facts
of fered by the noving party seem nore plausible, or because the

opponent is unlikely to prevail at trial." Gannon v.



Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.RI. 1991).

The coincidence that both parties nove sinultaneously for
summary judgnent does not relax the standards under Rule 56. See

Blackie v. Maine, 75 F.3d 716, 721 (1st Cr. 1996). Barring

speci al circunstances, the Court nust consider each notion
separately, draw ng inferences agai nst each novant in turn. See
id.

1. St andard of Revi ew

When this Court reviews decisions by benefit providers in
ERI SA cases, it lacks stable, deep-rooted rules |ike those that
govern notions for dismssal or summary judgnent. Plaintiffs
appeal a variety of decisions. They raise issues that range from
factual to |l egal, and appell ate deci sions have, at tines, done
nmore to rai se academ c issues than to settle practica
pr ocedur es.

Therefore, it is unclear what deference the First GCrcuit
woul d have a district court apply in determ ning whether the CSC
Summary or the CSC Plan controls. At its core, the question is
whether this is a contract interpretation within this Court’s
pl enary power or a special ERI SA decision governed by Firestone

Tire & Rubber Co. v. Bruch, 489 U S 101, 109 S.Ct. 948 (1989).

In this case, the issue is inmaterial because either analysis

| eads this Court to conclude that the standard of review is de
novo. However, this witer addresses the question both to ensure
that this case is correctly decided and to note the | ack of
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clarity to other courts.

A Does "Firestone" deference apply where an insurance conpany
interprets federal common | aw?

This Court | ast addressed the standard of review in ERI SA
cases in Gady v. Paul Revere Life Ins. Co., 10 F. Supp.2d 100

(D.R 1. 1998).' There, this Court applied Firestone to benefit
deni al s based on factual determ nations. See Gady, 10 F
Supp. 2d at 110. Wiere an ERI SA plan confers discretionary
authority upon the adm nistrator to determne eligibility for
benefits or to construe the terns of the plan, the district court
is to apply the arbitrary and capricious standard of review to
the adm nistrator’s determnations. |f the plan does not confer
such authority, then review is de novo. See id.

If plaintiff were appealing a decision in which defendants
merely found that plaintiff’s injury did not neet the definition
of disability, then this Court would happily follow the G ady

anal ysis. However, defendants’ decision was not factual. The

This Court also recently discussed ERI SA' s standard of
review in Tavares v. UNUM Corp., 17 F. Supp. 2d 69 (D.R 1. 1998).
In that decision, this Court discussed Firestone/ Gady and
whet her it should grant deference to UNUM s deci si on-nmaki ng. See
Tavares, 17 F. Supp.2d at 75-77.

In retrospect, that discussion may have been unnecessary and
nmerely dicta. |In that case, this witer found that UNUM had
violated the law. The conpany viol ated ERI SA when it deni ed
Tavares’ benefits. Therefore, the posture was identical to this
case. The standard of review appears to be set by Recupero
because this Court nmade a | egal determ nation rather than nerely
review UNUM s decision. That case was identical to this case in
outcone as well because this Court woul d have applied de novo
revi ew under either Firestone/ G ady or Recupero analysis.

This witer notes Tavares to enphasize that this question is
bot h conmon and unresol ved.




parties agree on the key facts about plaintiff’s injury and

physi cal condition. Instead, defendants interpreted the Conputer
Sci ences Corporation’s ERI SA plan and found that the contract did
not award partial disability benefits to a person in plaintiff’s
condition. The First Crcuit has at |east suggested that there
are sone decisions that this Court may review w t hout deference:

| f, instead, the reviewing court determ nes that the plan
provi si ons are anbi guous or otherw se unclear, in sone
respect material to the outconme of the case, this

determ nation of lack of clarity does not necessarily | ead
to treating the issue of nmeaning as one for decision by
findings of fact in the district court (either by a jury or
by the district judge). Instead, interpretive issues of
this kind nay be decided by the court as natters of |aw are
deci ded, or they may be partly decided in court and partly
on remand to the out-of-court decisionnmakers, or applicable
|l aw may require sone other allocation of decisionnmaking
functions.

Recupero v. New England Tel. & Tel. Co., 118 F. 3d 820, 836 (1st

Cr. 1997).

This |l anguage is dictum It was irrelevant to the outcone
of Recupero and includes far too many conditional clauses to
settle the issue for trial courts. However, the Conputer
Sci ences Corporation’s benefit plan is unclear in a way materi al
to this case. This Court nust interpret the CSC Pl an and CSC
Summary and decide on their ultimte |egal neaning. As explained
further below, courts have created federal common |aw directly on
point, (see Section Il1), and judges do not generally defer to
i nsurance conpanies in the application of federal comon | aw.

Recuper o suggests that a district court would decide that kind of



issue “as matters of |aw are decided,” apparently nmeani ng w thout
deference to the | ower decision-nmaker. See id. This Court would
decide the law on its own, and it would uphold or overturn the
benefits adm ni strator’s decision accordingly. |In other words,
this Court would utilize de novo review.

B. Applving “Firestone” to this case

In this case, de novo review is also what this Court woul d

undertake after a Firestone/Gady analysis. In Gady, this Court

found that the policy at issue contained no | anguage granting

di scretionary authority to the insurance conpany. See G ady, 10
F. Supp.2d at 110. This Court found that such authority could
not be inferred fromprovisions in the policy that require
claimant to submt proof of claim proof of loss and witten
proof of entitlenent. See id.

In this case, defendants argue that the CSC Pl an incl udes
the discretionary authority where it notes that benefits will be
paid only “after [the Adm nistrator] receive[s] due witten proof
of loss.” (See Record at 21)(attached to Aff. of WIlliamC
Lerette).) Defendants argue that this is

a description of the process undertaken by the Adm nistrator

i n determ ning whet her or not benefits will be provided.

This is precisely the type of |anguage that has been relied

upon by a nunber of courts in finding that the Adm ni strator

has been provided with a grant of discretion.

(Reply of the D.s to Pl.’s Mem of Law in Supp. of Objection to

D.s’ Mot. For Summ J. at 1-2.)



In fact, the CSC Plan provisions are virtually identical to
the Grady provisions, and as such, they are flatly insufficient
under Firestone and First Crcuit precedents. See Gady, 10 F
Supp. 2d at 110 (collecting cases). They are sinply garden-
variety contract terns specifying the procedure by which clains
are to be processed and by which the policy is to be
adm ni stered. The CDC Plan did not give defendants the | ast word
ininterpreting the contract or in determning eligibility for
benefits.

Therefore, this Court concludes that review by this Court

will be de novo under either Firestone/ Gady or Recupero. The

First Crcuit has been unclear whether a district court would
ever defer in a case where an ERI SA pl an gave the benefit

adm nistrator the discretion to interpret federal common | aw.
This Court cannot believe that ERI SA gives enpl oyers the power to
contract for the exercise of such judicial power. However, the
Comput er Sciences Corporation’s ERI SA plan certainly |acks such

| anguage. Therefore, the issue is not controlling in this case,

and this Court will not nuddle the waters with dicta.

[1l. The Summary vs. The Pl an

The crux of this dispute is that, unlike nbst contracts in
which a single witing controls the agreenent, an ERI SA pl an has

two docunents. Congress requires that an enployer create both a



detail ed explanation of the ERI SA plan (“the Plan Docunents”) and
a sunmary for enployees to read (the “SPD’). See 29 U S.C 8§
1022(a). By design, the docunents differ. The issue in this
case is how a court should interpret an ERI SA pl an where the SPD
uses words with relatively broad definitions, and the Pl an
Docunents contain a nore restricted limting definition of those
wor ds.

A. The Law of SPDs and Pl an Docunents

The First Crcuit has not ruled on this issue, although
ot her courts have devised two i ndependent doctrines where the SPD
and the Plan Docunents do not read identically.

1. The two doctrines in tension

First, where an SPD and the Pl an Docunents contradict or

conflict with each other, the SPD controls. See Mers v. Marriott

Int’l G oup Accidental Death and D snenbernent Plan, 144 F. 3d

1014, 1023 (7th Gr. 1998); Sprague v. General Mtors Corp., 133

F.2d 388, 400 (6th Cr. 1998); Aiken v. Policy Managenent Sys.

Corp., 13 F.3d 138, 140 (4th Cr. 1993); Senkier v. Hartford Life

& Accident Ins. Co, 948 F.2d 1050, 1051 (7th Cr. 1991); Hansen

v. Continental Ins. Co., 940 F.2d 971, 981-82 (5th Cr. 1991);

Hei dgerd v. Adin Corp., 906 F.2d 903, 908 (2d Cr. 1990). The

policy rationale for this rule is that the ERI SA statute
contenpl ates that enpl oyees will depend on the SPD, and if the

Pl an Docunents are allowed to supersede, then the SPD is usel ess.
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See, e.qg., Mriarity v. United Tech. Corp. Represented Enpl oyees

Retirenment Plan, 158 F.3d 157, 160 (2d Cr. 1998) (citing

Hei dgerd, 906 F.2d at 907-08).
Second, where an SPD is silent on an issue, the Pl an
Docunments control. See Mers, 144 F. 3d at 1023; Spraque, 133 F.2d

at 401; Martin v. Blue Cross & Blue Shield of Va., Inc., 115 F. 3d

1201, 1205 (4th Gr. 1997); Jensen v. SIPCO lInc., 38 F.3d 945,

952 (8th Gr. 1994); Wse v. El Paso Natural Gas Co., 986 F.2d

929, 938 (5th Cr. 1993). The policy rationale for this viewis
that if silence in the SPD were enough to trunp an underlying
pl an, then SPDs woul d mushroomin size and conplexity until they

mrrored the Pl an Docunents. See, e.qg., Mers, 144 F.3d at 1024.

At the extrenes, these two doctrines work. This Court would
have no difficulty applying themif the CSC Summary had made no
mention of partial disability coverage or if the CSC Summary
included a detailed definition of “partial disability” that
conflicted wwth the CSC Pl an. However this case occupies the
swat h where neither rule controls perfectly and where the two
policies are in tension, nanely where an SPD uses a term and then
the Plan Docunents define that term The CDC Summary says that
partial disability benefits are avail able, and the CDC Pl an
defines "partial disability.” Using nerely commobn sense, it is
not obvious that this situation is either a "conflict" or
"silence" on the issue of partial disability benefits.

This Court notes that Congress wanted SPDs to be accurate
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and sufficiently conprehensive to reasonably apprise plan
participants of their rights and obligations. See 29 U S.C. 8§
1022(a). Yet SPDs can never be shorter than the Plan Docunents
and still cover everything exactly the sane. This is not a rare
tension in |anguage, especially |egal |anguage. The perfect
docunent woul d be sinple enough for anyone to understand and be
conpl ete enough to cover every contingency. The problemis that
clarity and conpl eteness are conpeting goals. See Mers, 144 F. 3d
at 1024. Thus, there are cases where an SPD uses a term and then
the Plan Docunents define that term The question is when does

that qualify as a conflict?

2. "Mers" and the Seventh Circuit

The nost-recent significant discussion of this issue was by
the Seventh Circuit in Mers, 114 F.3d at 1021-24. The Mers Court
not ed that another Seventh Circuit panel had held a year before
that conflict exists when the Plan Docunents’ definition of a
termused in an SPD contradicts "the conmmon neaning of the term"”

Mers, 114 F.3d at 1023 (citing Wllians v. M dwest Operating

Eng’'rs Welfare Fund, 125 F.3d 1138, 1141 (7th Cr. 1997). The

Mers Court clearly rejected that outcome.? Unfortunately, it
explained its reasoning in nurky |anguage. The Mers Court held

that an SPD controls only where it is in "direct conflict" with

2 Oficially, the Mers Court did not overrule Wllians. It
said it was upholding earlier precedent, and it considered the
Wllians analysis to “be a m sstatenent of our prior decision and
not an overruling.” Mers, 114 F.3d at 1022 n. 5.
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the Plan Docunents. See id. (citing Senkier v. Hartford Life &

Accident Ins. Co., 948 F.2d 1051, 1050 (7th Gr. 1991)). Nowhere

does Mers or Senkier define "direct conflict” or explain when a

district court should find one.

Apparently, the Seventh Circuit considers any definition in
Pl an Docunents to be nerely a "clarification"” of the SPD. See
id. Thus, unless the word or phrase is defined explicitly in
bot h docunents and those definitions conflict, the SPD is
"silent"” on the issue, and the Plan Docunents control.

That cannot be the correct anal ysis because it eviscerates
the SPD of any |legal significance. To serve the |anguage and the
obvious intention of ERI SA, the correct rule nust be the "conmon
meani ng" rule fromWIIlians that was rejected by Mers. The
Seventh Gircuit offers no explanation other than stare decisis as
to why it vacated Wlliams. However, that Circuit’s own
precedent in Senkier, along with cases fromthe Second, N nth and
other circuits, show that conflict occurs where an SPD uses a
termand the Plan Docunents define it in a fashion inconsistently
with the term s comopn meani ng.

3. Test: Definition conflicts with conmbn neani ng

The crux of this case is that Congress wote ERISA to
require that the SPD be "sufficiently accurate and conprehensive
to reasonably apprise” the plan participants of their rights
under the plan. 29 U S.C. 8§ 1022(a). The SPDis not nerely a
courtesy that enployers and insurance conpani es provide to plan

menbers. Congress intended that those nmenbers be able to rely on
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the words of the SPD to understand their coverage and that those
words be "written in a manner cal cul ated to be understood by the
average plan participant”. 29 U S. C. 1022(a).

In fact, courts looking for conflict between a termin an
SPD and its definition in the Plan Docunents often explicitly
di scuss how a reasonabl e enpl oyee would read the SPD. See, e.q.

Moriarity, 158 F.3d at 160-61; Adans v. J.C. Penney Co., Inc.,

865 F. Supp. 1454, 1458 (D. Or. 1994). The analysis is simlar
whet her or not the courts eventually find conflict. The
Moriarity Court found no conflict, but only because it found
"nothing in the SPD s | anguage, structure or printed |ayout that
could reasonably lead a participant” to believe sonething

contradictory to the Plan Docunents. See Moriarity, 158 F.2d at

161. The panel was explicit that "vested benefits” did not
i nclude disability benefits because "an average plan partici pant
reading this SPD could not credibly cone away believing that."
Id. The Adans Court, in contrast, found conflict, but its
anal ysis was al nost identical when it ruled that "l oss of
hearing” in an SPD neant any | oss of hearing despite the Pl an
Docunents’ limtation to "total and irrecoverable" |oss of
hearing. The judge noted that the SPD in that case limted the
definition of "loss of sight" but not "loss of hearing,"” so
enpl oyees could rely on the common definition of the second term
See Adanms, 865 F. Supp. at 1458.

Even Senkier, which the Seventh Crcuit clains to uphold in

Mers, explicitly turned on the conmmon neaning of a word. The
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Senkier Court found that the policy at issue could not cover a
woman who died froma nedical mshap during treatnment for a
chroni c di sease because the policy only covered death by
"accident."” Wthout explaining, the Senkier Court said in dicta
that the definition of "accident” in the Plan Docunents was a

clarification of, not a conflict with the SPD. See Senkier, 948

F.2d at 1053. However, the decision actually turned on the
finding that even the | anguage of the SPD precluded paynent of
benefits. The SPD offered no coverage because a nedical m shap
fell outside the conmmon neani ng of "accident":

A person can tell time w thout being able to define "tine"

and he can know how to ride a bicycle or shoot pool wthout

being able to explain the principles of physics that enable
himto do these things. He can also classify a death as the
consequence of illness or accident w thout being able to
define either term
Id. Thus, in testing for conflict, the Senkier Court gauged the
di fference between the conmmon neani ng of "accident” and the Pl an
Docunents’ definition of the term See id. at 1052-53 (agreeing
that courts could | eave the question to "conmon understandi ng as
reveal ed in comon speech").

Wth this in mnd, this Court rejects the Mers anal ysis and
finds that conflict can exist where an SPD uses a term having a
common neani ng and the Plan Docunents then define it nore
restrictively. Conflict does not exist automatically. It wll
exi st only where the common neaning of the termconflicts with
the definition in the Plan Docunents.

There woul d be no conflict where a word has no common

meani ng or where it would be unreasonable for a plan nenber to
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rely thereon. That would include where an SPD explicitly refers
to a definition in the Plan Docunents, for exanple, by noting
that the specific termwas used as defined by the Plan Docunents.
However, an insurance conpany cannot invalidate the entire
SPD with a bl anket disclainmer that the Plan Docunments control in
case of a conflict. That would nake the SPD no | onger
"sufficiently accurate” under 29 U S.C. 1022(a). This Court
recogni zes that witing an accurate SPD understandable to the
average plan nenber may be a daunting drafting chall enge. But
Congress did not order SPDs be witten so that they could be read
only by lawers. Congress required that the SPD be "witten in a
manner cal cul ated to be understood by the average pl an
participant.” 29 U S.C. 1022(a). For an exanple of this
failure, this Court need | ook no further than the CSC Summary in

whi ch defendants actually wote that:

“in an instance of conflict between this handbook and the
applicable policy or plan, the plan of benefits, plan
docunents and the various policy provisions will govern.”

(See Reply of the Ds to PI.’s Mem of Law in Supp. of Objection
to Ds’ Mot. For Summ J. at 4 (quoting Exhibit “B” to D.’s Mt.
For Summ J).) In this, defendants m squote the law to CSC
enpl oyees and attenpt to strip the CSC Summary of any | egal
significance. That attenpt at |egalese is exactly what Congress
wanted to avoid, and thus, where enployers or insurers make

m scal cul ations in their | anguage, they bear the risk.

B. Applving to the Facts of this Case
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In this case, the CSC Summary contai ned | anguage that:

[i]n the event you are partially disabled you are eligible
to receive benefits to assist your return to your previous

profession. . . [Following] a period for which you received
Total Disability . . . benefits, you will receive a Parti al
Disability benefit for each nonth that you are partially

di sabl ed. "

(CSC Sunmary at 7-3) (attached as Exhibit E to Aff. of Barbara
Mattias).) Partial disability has a comobn nmeaning to the
"average plan participant” contenplated by 29 U S. C. 1022(a)(1).
A partial disability is an incapacitating condition that keeps an
enpl oyee out of his or her job, but does not keep the enpl oyee
fromworking entirely. The later condition would be a total
di sability.

Al t hough Congress obviously did not expect plan participants
to heft a shelf of dictionaries to define words in the SPD, it is
worth noting that this comon definition is consistent with

accepted bibliographic ones. See Wbster’s Third Int’|

Dictionary 1646 (1993) (partial disability is "a condition
constituting less than total disability: incapacity preventing

full performance of duties of an occupation as a result of

accident or injury"); Richard Sl oane, The Sl oane-Dorl and

Annot ated Medical -Legal Dictionay 176 (Supp. 1992) (contrasting

"permanent partial disability" with "permanent total
di sability").

This common neani ng of partial disability conflicts with the
CDC Pl an’s definition that requires the enployee to go back to
his or her fornmer position at less than full tine. Therefore,
the CDC Sunmary’s terns control here. Plaintiff’s doctors have
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found that plaintiff suffers a partial disability, specifically a
5% per manent partial inpairnment of the whole person or 7%
per manent partial physical inpairnent of the |unbar spine.

As noted above, the gl obal disclainmer that defendants
attenpted to insert into the CSC Summary is ineffective.
Therefore, plaintiff is entitled to "a Partial Disability benefit
for each nonth that" she is partially disabled w thout the
necessity of returning to her prior enploynent on a part tine
basi s.

There are material disputes as to the extent of plaintiff’s
partial disability and how to calculate the benefits plaintiff
deserves. Therefore, summary judgnent is inappropriate on the
i ssue of the anount of benefits. That matter will be resolved at
a bench trial.

CONCLUSI ON

For the preceding reasons, defendants’ notion for sumary
judgment is denied. Plaintiff’s notion for sunmary judgnent is
granted as to liability only.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Febr uary , 1999
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