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OPI Nl ON AND ORDER

Ronal d R Lagueux, District Judge,

This matter is before the Court on plaintiff’s objection to
Magi strate Judge Robert W Lovegreen’s Report and Reconmendati on
opining that this Court should grant the notions of defendants to
dismss the conplaint inits entirety.? The underlying issue in
this matter is whether the alleged injury to plaintiff, Rhode
| sl and Laborers’ Health and Welfare Fund (the “Fund”), resulting
fromthe defendants’ alleged wongdoing is proxi mate enough to
permt the bringing of a class action against the tobacco

conpani es and their |obbying and public relations agents for

! The Report and Reconmendation is attached to this opinion
as Appendi x A



all eged violations of the federal and state Racketeer I|nfluenced
and Corrupt Organizations Act (“RICO), federal and state
antitrust |aws, state common law relating to fraud, and failure
to performa special duty, and the Rhode Island Unfair Trade
Practice Act (“RIUPTA’). Sinply put, the issue is one of
causation: did the defendants’ all eged wongdoi ng proxi mately
cause the Fund to nmake nedi cal paynents on behal f of snokers to
redress their snoking related injuries. The Fund argues that the
Magi strate Judge erred in reconmendi ng that defendants’ notions
to dismss be granted. For the reasons briefly set forth bel ow,
this Court adopts the thoughtful Report and Recomrendati on of the
Magi strate Judge after briefly discussing the cases deci ded on
this point since its issuance.
|. Standard of Review

In reviewing a magi strate’s judge’s report and
recommendat i on,

“[a] judge of the court shall make a de novo determ nation

of those portions of the report or specified proposed

findings or recommendations to which objection is made. A

j udge of the court may accept, reject, or nodify, in whole

or in part, the findings or recomendati ons nmade by the

magi strate. The judge may al so receive further evidence, or

recommt the matter to the magistrate judge with

i nstructions.”
28 U.S.C. 8 636(b)(1)(C)(1994); see also Fed. R Cv.P. 72(b). In
reviewing a magi strate judge’'s recommendations, the district

court nust actually weigh the evidence presented to the

magi strate judge, and not nerely rely on the magi strate judge’'s
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report and recommendation. See United States v. Raddatz, 447

US 667, 675 (1980); Goiosa v. United States, 684 F.2d 176, 178

(1st Cir.1982).

Def endants’ underlying notion was for dism ssal pursuant to
Federal Rule of G vil Procedure 12(b)(6). In ruling on a notion
to dismss, the Court construes the conplaint in the |ight nost
favorable to plaintiff, taking all well pleaded allegations as
true and giving plaintiff the benefit of all reasonable

inferences. See Fiqueroa v. Rivera, 147 F.3d 77, 80 (1st

Cr.1998). Dismssal under Rule 12(b)(6) is appropriate only if
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S 41, 45-46 (1957); see Hishon v. King

and Spalding, 467 U.S. 69, 73 (1984); 5A Wight and Ml ler,

Federal Practice and Procedure 8 1357 (1990). However, “m ninma

requi renents are not tantanmount to nonexi stent requirenents.”

Gooley v. Mbil QI Corp., 851 F.2d 513, 514 (1st G r.1988). The

standard “does not nean. . .that a court nust (or shoul d) accept
every allegation nade by the conplainant, no matter how
conclusory or generalized. ‘[E]npirically unverifiable’
conclusions, not ‘logically conpelled, or at |east supported, by

the stated facts,’ deserve no deference.” United States v. AVX

Corp., 962 F.2d 108, 115 (1st G r.1992)(citations omtted).

1. Di scussi on



The Court referred these notions to the Magi strate Judge for
his prelimnary review, findings and recommended di sposition.
See 28 U S.C. 8 636(b)(1); D.RIl.Loc.R 32(c). After careful
consi deration, Magistrate Judge Lovegreen agreed with the
reasoning set forth in the Crcuit Court opinions and a | arge
nunmber of District Court decisions that have rejected simlar
health care trust fund clains. He concluded that the all eged
| oss suffered by these funds is too renote to justify direct
recovery for any alleged antitrust, RICO violations, or state |aw
violations commtted by the tobacco conpanies. At the tine of
the i ssuance of the Report and Reconmendation three Crcuit
Courts had rejected simlar conplaints filed around the country

by other health care trust funds. See Laborers Local 17 Health &

Benefit Fund v. Philip Mrris, Inc., 191 F. 3d 229, 239 (2nd

Cir.1999), cert. denied, 120 S.C. 799 (2000); O egon Laborers-

Empl overs Health & Welfare Trust Fund v. Philip Mrris, Inc., 185

F.3d 957, 966 (9th Gir.1999), cert. denied, 120 S.Ct. 789 (2000):

Steanfitters Local Union No. 420 Welfare Fund v. Philip Mrris,

Inc., 171 F.3d 912, 932-34s (3rd G r.1999), cert. denied, 120

S.C. 844 (2000). Since that time two nore Circuit Courts have

di sm ssed al nbst identical clains. See Texas Carpenters Health

Benefit Fund v. Philip Mrris, Inc., 199 F.3d 788, 789 (5th

Cir.2000); International Brotherhood of Teansters, Local 734

Health and Welfare Trust Fund v. Philip Morris, Inc., 196 F. 3d




818, 823-24 (7th Gr.1999). 1In addition, the United States
Suprene Court denied certiorari in these cases. Therefore, it is
clear that at this tinme the federal appellate courts are
unaninous in ruling that the principles of proximate cause and
renot eness of injury preclude health funds fromrecovering
damages for injuries which are wholly dependent upon the actions
of nore directly injured parties.

At oral argunent, in support of its objection to the
Magi strate Judge’s report and in its subsequent subm ssions with
this Court, plaintiff primarily relies upon a recent district
court case which permtted the RICO clains to go forward. Since
that tinme another District Court has made a simlar hol ding.
Therefore, this Court believes it should discuss these two recent

deci si ons that have bucked the trend. See Service Enpl oyees

Int’l Union Health and Wel fare Fund v. Philip Mrris, Inc., 83

F. Supp. 2d 70, 88 (D.D.C. 1999); The National Asbestos Wrkers

Medical Fund v. Philip Mrris, Inc., 74 F. Supp.2d 221, 228

(E.D.N. Y. 1999).

In National Asbestos Wrkers, Judge Wi nstein decided not

to dismss the direct RICO clains against the tobacco conpani es
because the plaintiffs in that case “al so anended their conpl ai nt
to state a valid, alternate basis for recovery under RICO" 74

F. Supp. 2d at 228. They added “RI CO causes of action under a

t heory of subrogation.” 1d. The holding in National Asbestos has




little, if any, relevance to the present case for two reasons.
First, plaintiff in this case has not anended its conplaint to

i nclude a RI CO cause of action under a subrogation theory. More
inmportantly, this Court disagrees with the reasoning and result

in National Asbestos. Indeed, the Court there recogni zed that

“dismssal of the plaintiffs’ [direct] R CO clainms mght arguably
be warranted” because there existed controlling precedent on this
preci se i ssue decided by the Second G rcuit Court of Appeals only

nmont hs previously. [1d. (discussing Laborers Local 17, 191 F. 3d

at 239). In fact, the Seventh Crcuit Court of Appeals, inits
decision to dismss such third-party insurer clains, noted that

the National Asbestos decision “is a thinly disguised refusal to

accept and follow the second circuit’s holding.” [Int’l

Br ot her hood of Teansters, 196 F.3d at 827. In short, this witer

does not find the National Asbestos case to be persuasive.

The decision in Service Enployees does not fare any better.

The Court there m sapplies the Supreme Court’s three factor test
for determning if there is proximte cause for Rl CO standing

which was set forth in Holmes v. Securities |Investor Protection,

Corp., 503 U S. 258, 268-70 (1992)(adopting the proxi mate cause

analysis for standing in antitrust cases set forth in Associ ated

CGeneral Contractors of Cal., Inc. v. Carpenters, 459 U S. 519,

540 (1983) and Blue Shield of Virginia v. MCready, 457 U S. 465,

473-75(1982) for RICO cases). As with antitrust actions, since



standi ng under RICO is determ ned by common | aw principles of
proxi mate cause and renoteness of injury, the follow ng three
factors as established in Holnes apply: (1) Are there nore
directly injured plaintiffs?;, (2) WII there be difficulty in
ascertaining plaintiff’'s danmages?; and (3) Is there a possibility
of nmultiple recoveries so that a court would have to fashion

conpl ex rul es apportioning damages? See Hol nes, 503 U. S. at 269-

70.

In its discussion of the first factor, the Service Empl oyees

Court reasoned that the health care trust funds were the only
parties “who can bring suit on behalf of the trust assets.” 83
F.Supp. 2d at 86. Wile it is unclear whether the fund

participants could bring a RICO claimthensel ves, but see [nt’

Br ot herhood of Teansters, 196 F.3d at 825-26 (stating that

i ndi vi dual snokers could bring their owmn RICO suits), they could
certainly bring a traditional tort suit. The proper inquiry
under the first Holnes factor is whether there is a nore
appropriate plaintiff to right defendants’ wongs, not whether
that nore directly injured plaintiff can successfully recover the
indirect harmcaused to a third party. In this case, the nore
directly injured parties are the snokers thenselves. The

princi ple of proxi mate cause contenpl ates that there may be sone
injuries which flow froma defendant’s w ongdoi ng which the | aw

will not redress. Such is the case here.



Even a cursory exam nation of the second Hol nes factor | eads
to the inevitable conclusion that a court would have difficulty
ascertai ni ng damages sustained by the Fund, since the actions of
t he individual snokers stand between the all eged wongful conduct
and the nedi cal paynents nade by the Fund. As a result,
ascertai ni ng damages woul d require | ayers of hypothetical nobdels
specul ating as to the actions of the Fund, the snokers, and the
i nterplay between the actions of both, had there been ful
di scl osure regarding the harnful ness of cigarettes. The Service
Enpl oyees Court brushed this factor aside by stating that it is
too early in the litigation to determ ne whether plaintiff can
concl usively proof the damages suffered by the funds. See 83
F. Supp. 2d at 87.

Wth respect to the final factor, the Court relied heavily
on the erroneous argunent that the “single satisfaction rule”
elimnates any risk of nultiple recoveries because it “would
al l ow Defendants to get credit for danages paid to these
Plaintiffs should there be any subsequent | awsuits awardi ng

damages to Fund participants...” 1d. at 88 (citing Lanphier v.

Washi ngton Hosp. CGr., 524 A 2d 729, 734 (D.C. 1987)). After

readi ng Lanphier, it is clear that the “single satisfaction rule”
only prevents a single plaintiff fromrecovering tw ce.

Lanphi er, 524 A 2d at 734; see also In re Tobacco/ Governnent al

Health Care Costs Litigation, 83 F. Supp. 2d 125, 131 n.3




(D.D.C 1999) (recogni zing that Service Enployees m sinterpreted
the “single satisfaction rule” since “there potentially are
multiple plaintiffs seeking conpensation for the sane injury”).
That is not the case here because if the Fund’s clains were
allowed to go forward, the potential of multiple plaintiffs
seeking redress for the sane injury would clearly exist.
Consequently, a court would have to fashion conplex rules for
apportioni ng damages because there would be nmultiple |evels of
injured plaintiffs. The Holnmes Court believed this mlitated
against a finding of proximte cause. |d. at 273. Consequently,
it is evident that none of the three Holnes factors are satisfied
in this situation.

Finally, in Service Enployees, the Court separated the

proxi mate cause analysis into a discussion of the three Hol nes
factors di scussed above, and a di scussion of public policy
concerns which largely centered upon the forseeability of the
ri sks inherent in the manufacture and sale of cigarettes. See

Servi ce Enployees, 83 F. Supp. 2d at 81-85. The problemw th this

superfl uous discussion of the proximte cause issue is that it
contravenes the Holnmes Court’s reasoning for articulating the
three factors. The Holnes factors enconpass the forseeability
consi derations inherent in any proxi mate cause anal ysis and those
factors were explicitly set forth in order that other courts

woul d not have to go through the intellectual gymastics required



by a proximate cause analysis in RICO cases. All of the courts
whi ch have anal yzed this issue of proximte cause in Rl CO cases
rely on the Holnes factors in their discussion. See, e.d.,

Hol nes at 269-74; Int’'l Brotherhood of Teansters, 196 F.3d at

825-27; Laborers Local 17, 191 F.3d at 238-41 (discussing the

Hol nes factors as “policy considerations”). Therefore, to
separate the analysis into two policy prongs is redundant and
totally unnecessary.

In addition, in its discussion of the public policy prong,

the Service Enpl oyees Court concludes that the forseeable effects

of the tobacco conpanies’ alleged deceit and conspiracy includes
t he paynment of health care services to all of the fund
participants. 1d. at 84. This Court disagrees. As stated
during the discussion of the Holnes factors, any nedi cal paynents
made by the Fund is dependant upon the intervening actions of the
i ndi vi dual snokers. Therefore, any indirect harmvisited upon
the Fund is outside the zone of results which were proximately
caused by the tobacco conpanies’ alleged wongdoing. Quite
sinply, the Fund is not the proper plaintiff to seek redress for
t he tobacco conpani es’ wongdoi ng under RI CO because its injuries

are derivative, and too renpte. See Holnes, 503 U S. at 274

(“Allow ng suits by those injured only indirectly would open the
door to ‘massive and conpl ex damages litigation[, which woul d]

not only burde[n] the courts, but [would] also underm n[e] the
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ef fecti veness of trebl e-damages suits.”)(citing Associ ated

General Contractors, 459 U S. at 545).

[11. Concl usion

For the reasons stated above, this Court concludes that the

Nati onal Asbestos and Service Enpl oyees decisions were poorly

reasoned and are, thus, unpersuasive. The well-reasoned Report
and Recommendati on of Magi strate Judge Lovegreen therefore, is
accepted and adopted and defendants’ notions to dism ss the
conplaint inits entirety pursuant to Rule 12(b)(6) hereby are
granted. The Cerks shall enter judgnent for all defendants
forthw th.

It is so ordered.

Ronal d R Lagueux
District Judge
June , 2000

APPENDI X A
UNI TED STATES DI STRI CT COURT FOR

11



THE DI STRI CT OF RHCDE | SLAND

RHODE | SLAND LABORERS HEALTH
& WELFARE FUND, by and t hrough
its Trustees, on behalf of al
other simlarly situated Health
& Wel fare Funds in the state of
Rhode | sl and,

Plaintiffs

v. : C.A No. 97-500L

PH LIP MORRIS, INC; R J. REYNOLDS :
TOBACCO COVPANY; BROWN & )
W LLI AMSON TOBACCO CORPCRATI ON
B.A T. R LLARD TOBACCO COVPANY

LI GGETT GROUP, | NC, THE AMERI CAN
TOBACCO COVPANY; THE COUNCI L FOR
TOBACCO RESEARCH-U. S. A, INC ; THE :
TOBACCO I NSTI TUTE, INC.; and H LL &

KNOALTON, | NC., [ O ass Action]

Def endant s

REPORT AND RECOMVENDATI ON
Robert W Lovegreen, United States Magi strate Judge

Rhode Island Laborers’ Health & Welfare Fund (“Plaintiff” or
“Fund”) has brought this proposed class action against a nunber
of the | eading tobacco conpanies, their research affiliates, and
a public relations firm (“Defendants”)2  The Fund all eges
viol ation of both the federal and state Racketeer Influenced and
Corrupt Organi zations Acts (“RICO), violation of federal and
state antitrust law, fraud, failure to performa special duty,
and violation of the Rhode Island Unfair Trade Practice and

Consuner Protection Act (“RIUTPA"). Defendants have noved to

2lt is not clear fromthe record whether all the naned
def endants were served with process. Therefore, the court refers
only to those defendants who were served and are properly before
the court.



di sm ss the conplaint pursuant to Fed. R Cv. P. 12(b)(6) for
failure to state a claimupon which relief can be granted. In
the alternative, Defendants have noved to dismss for failure to
join a party under Rule 19 pursuant to Fed. R Gv. P. 12(b)(7).
Plaintiff has opposed both notions.

This matter has been referred to nme for prelimnary review,
findi ngs, and recomrended di sposition. 28 U S.C. 8§ 636(b)(1)(B)
Local Rule of Court 32(c). A hearing was held on June 23, 1999.
After exam ning the nenoranda submtted, listening to the
argunments of counsel, and researching the applicable |aw, |
recommend that Plaintiff’s conplaint be dismssed inits entirety
pursuant to Fed. R Cv. P. 12(b)(6) and, therefore, Defendants’
12(b)(7) argunent will not be addressed.

Backgr ound

Plaintiff is a nonprofit, multi-enployer health and welfare
trust fund established through collective bargaining between
certain unions and enpl oyers. The purpose of the Fund is to
provi de participants and beneficiaries with conprehensive health
care benefits. 1In connection with such benefits, the Fund
all eges that it has expended huge suns related to coverage of its
participants’ tobacco-related illnesses. The Fund has brought
this claimin order to recover those costs. The Fund al so
demands injunctive relief that would require Defendants to
fi nance tobacco-use cessation progranms for the Fund' s
partici pants.

The Fund’s ninety-three page conplaint notwithstanding, its
claimpares down to a very sinple proposition: because of

Def endant s’ fraudul ent m srepresentations about and conceal nent



of the health-related risks of using tobacco and an agreenent
anong Defendants to forgo devel opnent of safer tobacco products,
the Fund was unable to nake intelligent decisions about the
managenent of its resources and, consequently, was unable to
curtail or effect the use of tobacco by its participants,
resulting in vast expenditures on tobacco-related illnesses that
coul d have been avoided if Defendants had been honest and
forthright about the information they possessed. The Defendants’
seventy-two page nmenorandum notw t hst andi ng, their argunent al so
pares down to a very sinple proposition: whatever injury the Fund
may have suffered, it is purely derivative of the physica
injuries sustained by those participants who used tobacco
products and is, therefore, an indirect injury and too renote to
all ow recovery. Although it is inmportant that the court be able
to separate the wheat fromthe chaff for the purposes of
narrowi ng and focusing on the precise issues before it, the chaff
in the instant case nerits explication in order that the enormty
of the inpact of Defendants’ alleged m sconduct is not unduly

m nim zed.

According to Plaintiff, cigarette snoking is the |eading
cause of premature death in the United States. Each year,
cigarette snoking kills nore than 400,000 Anericans; accounts for
one of every five deaths overall; and is responsible for at |east
30% of all deaths from cancer, 80% of all deaths from pul nonary
di seases such as enphysema and bronchitis, and thousands of
deat hs from cardi ovascul ar di sease, including stroke and heart
attack. In addition, snoking reduces fertility, increases the
rate of miscarriages and stillbirths, and causes |lower birth
weights in infants. Moreover, cigarettes contain nicotine which

is an addictive drug and, although it is illegal to sel



cigarettes to children, virtually all snokers begin snoking
before reaching maturity, often becom ng addicted while they are
still children. Plaintiff also alleges that the use of snokel ess
t obacco can cause oral cancer, cancer of the esophagus, gum

di sease, and dental decay.

Plaintiff describes the obstacl es agai nst which individuals,
who have all egedly suffered physical injury fromtobacco use,
have struggl ed, often unsuccessfully, to hold the tobacco
industry liable through initiation of products liability
| awsuits. Envisioning a loss of profitability as a result of
potential adverse judgnents and encouraged by counsel, the
t obacco conpani es enbarked on a forty year canpaign of deceit,
distortion, conceal nent, and m srepresentati on neant to underm ne
i ndividual plaintiffs’ ability to prove causation, a necessary
element in a products liability claim Fearing that the truth
about the devastating health effects of tobacco use would cause a
public outcry and consequent pressure on businesses and
government to restrict snoking in the workplace, the tobacco
conpani es, their research organi zations, their public relations
agents, and their attorneys worked together to suppress inportant
scientific research tending to |ink tobacco use with cancer.
Moreover, it is alleged that the tobacco industry strenuously
deni ed any such |ink and attenpted to undermne the validity of
any scientific information tending to support a contrary position
by pointing to studies, funded by the industry itself, that
tended to discredit the causal connection. |In this way, the
t obacco conpani es attenpted, successfully for the nost part, to
mai ntain the illusion of an open controversy on the issue. Such
artificially created controversy all owed addi cted snokers to

justify their continued use of tobacco even in the face of their



deteriorating health and allowed the courts to dismss the clains
of those allegedly injured by tobacco use based on the
specul ative nature of the causal |ink between such use and the
injuries clained.

Plaintiff also clains that the tobacco industry specifically
targeted children in order to replenish its consunmer base as
ol der snokers died each year fromtobacco-related ill nesses.
Mar keti ng studi es ained at di scovering how best to attract
children and teenagers to snoking, use of cartoons in
advertising, distribution of pronotional itenms such as t-shirts
and basebal |l caps were all ainmed at encouragi ng young people to
snoke, while, at the sane tinme, the tobacco conpani es knew t hat,
if such tactics were successful, young peopl e woul d becone
addi cts and woul d eventually suffer the sanme dismal fate as those
they were neant to repl ace.

In attenpting to right what, if proved to be true, would be
a horrific wong on a grand scale, the Fund has brought clains
agai nst the Defendants grounded in fraud, antitrust, unfair trade
practices, and assunption of a special duty. This, the Fund
mai ntains, is not a subrogation claim Instead, it argues that
the Fund’s injuries were direct and not based on the alleged
injuries to its participants. The Fund all eges that Defendants’
fraudul ent m srepresentations and conceal nent were directed at
the Fund itself and were intended to facilitate the shifting of
t obacco-rel ated health care costs fromthe tobacco conpanies to
health care payors like the Fund. Furthernore, the Fund all eges
t hat Defendants mani pul ated the market in tobacco products in
order to prevent devel opnent of safer, |ess addictive tobacco
products, thereby making any potential preventative care

initiatives by the Fund virtually inpossible and causing the Fund



to spend nore on tobacco-related illnesses than woul d ot herw se

have been necessary.

Fed. R G v.P. 12(b)(6) Standard

Federal Rule of G vil Procedure 12(b)(6) provides for
di sm ssal of an action if that action fails to state a cl ai m upon
which relief can be granted. The First G rcuit Court of Appeals
has recogni zed a tensi on anong precedents regardi ng the
particularity of pleading required to overcone a Rule 12(b)(6)
notion and has noted that "the degree of specificity with which
the operative facts nust be stated in the pleadings varies
dependi ng on the case's context." Boston & Maine Corp. v. Town
of Hanpton, 987 F.2d 855, 863 (1st G r. 1993)(quoting United
States v. AVX Corp., 962 F.2d 108, 115 (1st Gr. 1992)).

In deciding a Rule 12(b)(6) notion, "the court mnust accept

the well -pl eaded factual avernents of the . . . conplaint as
true, and construe these facts in the light nost flattering to
the [plaintiff's] cause . . . ." &ooley v. Mobil QI Corp., 851
F.2d 513, 514 (1st Cir. 1988) (quoting Chongris v. Board of
Appeal s, 811 F.2d 36, 37 (1st Cr. 1987). Further, "the Court

must deny a notion to dismss if the allegations of the conplaint

permt relief to be granted on any theory, even one not expressly

stated therein." ONeil v. QL.CRI., 750 F. Supp. 551, 553
(D.R . 1990). "Nevertheless, mninmal requirenments are not
tant amount to nonexi stent requirenents.” Gooley v. Mbil QI
Corp., 851 F.2d at 514. "[A] plaintiff . . . is . . . required

to set forth factual allegations, either direct or inferential,
respecting each material el enment necessary to sustain recovery

under sone actionable legal theory.” [d. at 515.



I n connection with run-of-the-m ne notions brought under
Rule 12(b)(6), a reviewing court is obliged neither to
"credit bald assertions, periphrastic circum ocutions,
unsubstanti ated concl usions or outright vituperation," nor
to honor subjective characterizations, optimstic

predi ctions or problematic suppositions. "[E]npirically
unverifiable" conclusions, not "logically conpelled, or at

| east supported by the stated facts,"” deserve no deference.

United States v. AVX Corp., 962 F.2d at 115 (citations omtted).

“I't is only when such conclusions are logically conpelled, or at

| east supported, by the stated facts, that is, when the suggested
inference rises to what experience indicates is an acceptable
| evel of probability, that 'conclusions' becone 'facts' for
pl eadi ng purposes.” The Dartnouth Review v. Dartnouth Coll ege,
889 F.2d 13, 16 (1st Cir. 1989).

The Court has the discretion to i npose hei ghtened

specificity requirenents when it is concerned about the
plaintiff's ability to make out a cause of action based on the

events as narrated in the conplaint. See Boston & Maine Corp. V.

Town of Hanpton, 987 F.2d at 867. |If despite the opportunity to

fine-tune a conplaint, especially at the Court's direction, "'a
naked concl usi on, unanchored in any neani ngful set of factual
avernents' is the asserted basis for relief, dismssal may
follow" Id. (quoting Gooley v. Mbil Ol Corp., 851 F.2d at
515.

Di scussi on




RICO and Antitrust: d ains for Danages

This court is aware of at |east eleven federal district
courts and three circuit courts, all presented with clains by
health care trust funds against nost or all of the defendants
bei ng sued in the instant case for RI CO and/or antitrust
viol ations, that concluded that those clainms should be dism ssed
on grounds of proximte cause and/or standing. See, e.q.,
Steanfitters Local Union No. 420 Welfare Fund v. Philip Mrris,
Inc., 171 F.3d 912 (39 Cir. 1999) (R CO and antitrust); Laborers
Local 17 Health & Benefit Fund v. Philip Mrris, 172 F. 3d 223
(2™ Cir. 1999)(RICO w thdrawn from bound vol une at request of
the court; Oregon Laborers & Operating Eng'rs Util. Agreenent
Health & Welfare Trust Fund v. Philip Morris, Inc., -F.3d- 1999
WL 493306 (9" Cir.)(RICO and antitrust); Laborers & Operating
Eng’rs Util. Agreenent Health & Welfare Trust Fund v. Philip
Morris, 42 F. Supp.2d 943 (D. Ariz. 1999)(RI CO and antitrust);
Hawaii Health & Welfare Trust Fund for Operating Eng’'rs v. Philip
Morris, Inc., -F. Supp.2d- 1999 W. 399860 (D. Haw. 1999) (Rl CO and
antitrust); International Brotherhood of Teansters Local 734
Health & Welfare Trust Fund v. Philip Mrris, Inc., 34 F. Supp.2d
656 (N.D.I1l. 1998)(antitrust); Kentucky Laborers Dist. Counci
Health & Welfare Trust Fund v. Hill & Knowton, Inc., 24
F. Supp. 2d 755 (WD. Ky. 1998) (antitrust and sonme RICO cl ai ns);
Laborers Local 17 Health & Benefit Fund v. Philip Mrris, Inc., 7
F. Supp.2d 277 (S.D.N. Y. 1998)(antitrust); New Jersey Carpenters
Health Fund v. Philip Morris, Inc., 17 F. Supp.2d 324 (D.N.J.
1998) (antitrust); Oregon Laborers-Enployers Health & Wl fare
Trust Fund v. Philip Morris, Inc., 17 F. Supp.2d 1170 (D. O .

1998) (RICO and antitrust); Seafarers Wl fare Plan v. Philip




Morris, 27 F.Supp.2d 623 (D.Md. 1998) (RI CO and antitrust);

Sout heast Fla. Laborers Dist. Health & Welfare Trust Fund v.
Philip Mrris, 1998 W. 186878 (S.D.Fla. Apr. 13, 1998)(RI CO and
antitrust); Stationary Eng’'rs Local 39 Health & Welfare Trust
Fund v. Philip Morris, Inc., 1998 W. 476265 (N.D. Cal. Apr. 30,
1998) (RICO and antitrust); Texas Carpenters Health Benefit Fund
v. Philip Mrris, Inc., 21 F. Supp.2d 664 (E. D. Tex. 1998) (Rl CO and

antitrust).

Only a mnority of federal district courts and no circuit
courts of appeal have upheld RICO and/or antitrust clainms brought
by health care trust funds against these defendants. See, e.q.,
lron Workers Local Union No. 17 Ins. Fund v. Philip Mrris, Inc.,
23 F. Supp.2d 771 (N.D.Chi o 1998) (denying notion to dism ss Rl CO
and antitrust clains); Kentucky Laborers Dist. Council Health &
Welfare Trust Fund v. Hill & Knowton, Inc., 24 F. Supp.2d 755
(WD. Ky. 1998) (denying nmotion to dism ss sonme RICO clains);
Laborers Local 17 Health & Benefit Fund v. Philip Mrris, Inc., 7
F. Supp. 2d 277 (S.D.N. Y. 1998)(denying notion to dismss Rl CO
clains); Nat’'| Asbestos Wirkers Med. Fund v. Philip Mrris, Inc.,
23 F. Supp2d 321 (E.D.N.Y) (1998)(denying notion to dism ss RI CO
clainm); New Jersey Carpenters Health Fund v. Philip Mrris, Inc.,
17 F. Supp.2d 324 (D.N. J. 1998)(denying notion to dism ss certain
RI CO cl ai nB) .

After an independent review of the issues presented, this

court finds that the very practical concerns inbedded in the
concepts of standing and proxi mate cause wei gh agai nst all owi ng
the Fund to go forward with its clainms. As the Ninth Grcuit

recently observed in Oregon Laborers, a case practically on al

fours with the instant case, proximate cause is a judicial tool

which “[a]t bottom. . . reflects ideas of what justice demands,



or of what is admnistratively possible and convenient.” 1999 W
493306, at *3 (quoting Holnmes v. Securities Investor Protection
Corp., 503 U S. 258, 268 (1992)). Although Defendants have urged

a nunber of grounds for dism ssal of Plaintiff’s R CO and

antitrust clains, for the follow ng reasons this court finds the
rel ated i ssues of proxi mte cause and standing to be dispositive.
Both the Rhode Island and federal RICO statutes provide for
civil recovery for any person “injured in his or her business or
property by reason of” a predicate RICO offense. R 1. Gen Laws 8§
7-15-4(c); 18 U.S.C. § 1964(c). Therefore, the requirenents for
standi ng under both statutes require a simlar analysis. Vitone
V. Metropolitan Life Ins. Co., 943 F. Supp. 192, 200 (D.R I
1996). |In addition, the Rhode Island Antitrust Act, R I. Gen.
Laws 8§ 6-36-1 through 8 6-36-26, is to be “construed in harnony

with judicial interpretations of conparable federal antitrust
laws . . . .” RI. Gen. Laws 8§ 6-36-2(b); see also UXB Sand &
Gavel, Inc. v. Rosenfeld Concrete Corp., 599 A 2d 1033, 1035
(R 1. 1991). Therefore, the court will apply a unified analysis

to the federal and state RICO clains (hereinafter “RICO) and a
unified analysis to the federal and state antitrust clains
(hereinafter “antitrust”), guided by federal |aw

Furthernore, the requirenents for standing to naintain a
civil action under RICO and the antitrust laws are also simlar
O egon Laborers, 1999 W 493306, at *3 (citing Holmes, 503 U.S.
at 268). RICO and antitrust |aw both characterize a proper

plaintiff as one who has suffered an injury to “business or
property by reason of” a violation of the |aws’ predicate
substantive provisions. 18 U S.C. 8§ 1964(c)(RICO; 15 U.S.C. 8§
15(a)(antitrust). “Both also require that the alleged violation

of the law be a ‘proximate cause’ of the injury suffered.” O egon



Laborers, 1999 W. 493306, at *3 (citing Hol nmes, 503 U S. at 268)
(RICO; Blue Shield v. MCready, 457 U S. 465, 477
(1982) (antitrust)).

Since the causes of an action or condition my be traced

backward to the dawn of tinme and effects may reverberate forever
forward, the concept of proximate causation has traditionally

i ncluded the requirenent that there be “sone direct relation
between the injury asserted and the injurious conduct alleged.”
Hol nes, 503 U.S. at 268. This direct relationship has been one
of the central elenments necessary to establish proximte
causation in RICO and antitrust clains. Oregon Laborers, 1999 W
493306, at *3 (citing Holnes, 503 U.S. at 269 (citing Associ ated
Gen. Contractors v. California State Council of Carpenters, 459
U S. 519, 540 (1983))). Therefore, “‘a plaintiff who conpl ai ned
of harmflowng nerely fromthe msfortunes visited upon a third

person by the defendant’s acts was generally said to stand at too
renote a distance to recover.’” 1d. (quoting Holnes, 503 U S. at
268-69) .

In support of its antitrust claim the Fund all eges that
Def endants “engaged in a decades-long conspiracy to restrain
trade and inhibit conpetition by suppressing the devel opnent and
mar keti ng of safer, |ess addictive tobacco products . . . and by
agreeing in furtherance of this conspiracy to conceal information
concerning the negative health attributes of their products. As
a result of [Defendants’] conduct, conpetition in the market for
alternative safe (or safer) tobacco products . . . has been
restrai ned, causing the Fund[] to incur substantial costs to
treat the tobacco-related illnesses of [its] participants.”
Plf.’s Mem at 30-31 (citations to the conplaint omtted).

Further, the Fund argues that the injury it has suffered as a
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result of Defendants’ anti-conpetitive agreenment was a direct
injury and not derivative of the physical injuries allegedly
suffered by its participants.

Simlarly, in support of its RICO claim the Fund argues
t hat Defendants’ fraud was nmeant to maintain the illusion of an
open controversy over the causal connection between tobacco use
and ill health and/or addiction and, consequently, the Fund was
unabl e to provide a conprehensive health care programto address
t he subsequently recogni zed need to di scourage and reduce tobacco
use so as to decrease costs associated with tobacco-rel ated
illness. Its inability to have an inpact on those costs is
alleged as a direct injury to the Fund.

To determ ne whether an injury is too renote to allow RI CO
and/or antitrust standing, the United States Supreme Court has
devel oped a three factor test which requires the court to ask the
foll owi ng questions: (1) are there nore direct victins of the
al | eged wrongful conduct who can be counted on to vindicate the
| aw as private attorneys general; (2) will it be difficult to
ascertain the amount of the plaintiff’s damages attributable to
def endant’ s wrongful conduct; and (3) will the court have to
adopt conplicated rul es apportioning damages to obviate the risk
of multiple recoveries. Holnes, 503 U S. at 269-70(RI CO;

Associ ated CGeneral, 459 U S. at 545(antitrust).

1. Are There More Direct Victinse Whio Can Vindicate the Law?

The Fund argues that it has standing to assert its R co and
antitrust clains because it has suffered a direct injury to its
busi ness or property in the formof economc |osses attributable

to reinbursing Fund participants for nedical expenses in

11



connection with their tobacco-rel ated di seases. Furthernore, the
Fund maintains that its “econom c | osses are not a form of
conpensation for personal injuries suffered by snokers.” Plf.’s
Mem at 51. Moreover, since “the Fund participants cannot and
wi Il not assert such clains,” there are no nore direct victins
that can vindicate violation of RICO and the antitrust |aws. See
Plf.’s Mem at 50. 1In essence, “[without the Fund's action,

Def endants’ m sconduct would remain undeterred and the purposes
of RRCO [and the antitrust [aws would be] thwarted.” 1d.

Al t hough the Fund characterizes its injury as direct, it
woul d have suffered no injury at all if its participants had not
used tobacco and had not suffered di seases caused by tobacco use.
Therefore, in order for the Fund to have been harned by
Def endants’ all eged m sconduct, the Funds participants nust first
have chosen to snoke and, subsequently, nust have suffered an
ill ness caused by snoking that they would not otherw se have
contracted. It is clear that whatever injury the Fund nay have
suffered, it was contingent upon the actions and injury of
others, which in each particular case requires its own causal
connection to be established. Assumng that the Fund has in fact
been injured, the nost that can be said about that injury is that
it isindirect. See Oregon Laborers, W 493306, at *4.

However, the Fund argues that the injured snokers cannot

bring RICO or antitrust clainms to recover nedi cal expenses
related to their personal injuries. Wiile, the Fund may be right
about this, see id., it does not necessarily nake the Fund a
proper party to bring these claims. As the Ninth Grcuit noted

in Oegon Laborers, “‘Congress did not intend the antitrust |aws

to provide a renmedy in damages for all injuries that m ght

conceivably be traced to an antitrust violation. Id. (quoting

12



Associated General, 459 U S. at 534). “Sone injuries caused by

an antitrust [or RICO violation may thus be left unrenedi ed for
| ack of a proper plaintiff.” 1d. The court pointed out that the
policy objective of [imting standing to those nore directly
injured is to “pronote the general interest in deterring

i njurious conduct,” id. at *5, thus suggesting that the focus of
the direct injury requirement for RICO and antitrust standing is
| ess on vindicating the kind of injury sustained and nore on
deterring the kind of m sconduct that may | ead to various
injuries and theories of recovery.

In the instant case, Defendants’ alleged m sconduct may
arguably constitute a RICO and/or antitrust violation. However
because of the indirectness of the Fund’s injuries, it cannot be
said that those violations were the proximte cause of the harm
suffered by the Fund. 1In addition, there are injured persons,
i.e., the snokers, capable and notivated to bring suit, thus
“pronmot[ing] the general interest in deterring injurious
conduct.” Therefore, because there are nore direct victinms of
Def endants’ all eged m sconduct who can be counted on to vindicate
a direct injury caused by the alleged m sconduct, this factor of
the test for RICO and/or antitrust standing weighs in favor of

di sm ssing those clains. See id.

2. Wuld Damages be Difficult to Ascertain?

The Fund cl ai nr8 as danages nonies spent to reinburse its
participants for their nedical care due to snoking rel ated
illnesses. The Fund alleges that its harmarose fromits
inability, due to Defendants’ fraud and col |l usive anticonpetitve

conduct, to take initiatives aimed at reducing the incidence of
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snoki ng anong its participants, which allegedly would have
reduced costs associated with nmedical care for snoking-rel ated
illnesses. Although the fund' s actual expenditures would not be
difficult to ascertain, because of the many vari ables that m ght
have affected those costs, it would be extrenely difficult to
ascertain which of those costs would or would not have been
| owered. Such vari abl es include whether individual snokers woul d
have quit or cut down on their snoking as a result of the Fund' s
preventative initiatives and whet her snokers woul d have chosen to
continue with the type of cigarettes they had al ways snoked
despite the availability of “safer” alternatives. Furthernore,
the term “snoking-related illness” is only another way of saying
“i 1l ness caused by snmoking” and the causal link in each case
woul d need to be established.

Nonet hel ess, the Fund argues that the risk that the damages
will be uncertain should be born by the wongdoer. PIf.’s Mem at
41 (citing Bigelow v. RKO Pictures, 327 U.S. 251, 265 (1946)).

However, in the instant case, the problemis not in calculating

t he actual anmount spent to rei nburse snokers for their nedica
expenses, rather the problemis in establishing to what extent
snokers and potential snokers m ght have been affected by the
initiatives that the Fund m ght have taken to di scourage or
reduce snoking anong its participants. In this respect, it is
not only the anount that is uncertain; the |link between how the
Fund m ght have acted and how snokers m ght have reacted is
hi ghly specul ative as well.

As the Third Grcuit stated in analyzing the identical
issue, “It is apparent why the Funds argue that they can
denonstrate all of this through aggregation and statisti cal

nodeling: it would be inpossible for themto do so ot herw se.
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Yet we do not believe that aggregation and statistical nodeling
are sufficient to get the Funds over the hurdle of the

[ Associ ated General] factor focusing on whether the ‘damages

claimis . . . highly speculative.”” Steanfitters, 171 F.3d at
929; accord Oregon Laborers, 1999 W. 493306, at *5; This court

agrees with the circuit courts of appeal that have addressed this

issue and finds that the difficulty of ascertaining the danages

in this case weighs in favor of dism ssing the Fund’ s cl ai ns.

3. Wuld There be Potential for Duplicative Recovery and/or Wul d

Compl ex Apportionment of Danages be Required?

In the past two years, there have been several cases filed
inthe United States District Court for the District of Rhode
| sl and by individual snokers or their famly nenbers agai nst one
or nore of the tobacco conpany defendants in this case. It is
not unlikely that we will see nore of these cases in years to
conme. The individual plaintiffs seek the same recovery as the
Fund, i.e., their nedical expenses, anong their other clains for
damages. Moreover, Rhode Island’ s collateral source rule
prevents a plaintiff’s danages from being reduced to the extent
he or she has been rei nbursed for nedical expenses, see Cel som no
v. Mendonca, 723 A 2d 300, 301 (R 1. 1999), thus increasing the

potential for duplicative recovery should the Fund' s clains be

allowed to go forward. 1In addition, the potential for multiple
recovery would intensify if indirect injury clainms |ike the
Fund’s were recognized in this context. Enployers m ght well
assert an interest as distinct fromthat of the Fund and m ght
claimthat, had they been properly infornmed of the dangers of

t obacco use, they too would have instituted different policies in
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order to discourage snoking, which mght have all owed enpl oyers
to negotiate a | esser anpunt payable into the Fund.

It is clear that all three factors weigh in favor of finding
the Fund’s injury too renote to confer standing on the Fund to
bring its RICO and antitrust clainms for damages. Therefore,
recommend that Defendants’ 12(b)(6) notion to dism ss these

cl ai mrs be granted.

Antitrust and RICO Cdains for Injunctive Relief

Assum ng, arguendo, that injunctive relief is available in
private civil R CO actions, cf. Lincoln House, Inc. v. Dupre,
903 F.2d 845, 848 (1%t Cir. 1990)(assum ng w thout deciding that

relief may be available), and that all three factors of the

RI CO antitrust renoteness test need not be nmet in order to demand
injunctive relief because the cal culation and apportionnent of
damages woul d no | onger be an issue, the Fund nust still show
that its injury was proxi mately caused by Defendants’ all eged

m sconduct. Both RICO and the antitrust |aws have been
interpreted to incorporate conmon |aw principles of causation.
See, e.q9., Holnes, 503 U S. at 268 (RICO; Associated Ceneral,
459 U. S. at 533-34, and n. 29, 536, n. 33 (antitrust).

Conti ngenci es, conjecture, and speculation wll not support a

finding of proximate cause. See, e.qg., Holnes, 503 U. S at 271

(appl ying common |law interpretati on of proxi mate cause to RI CO
claimand finding that “the link is too renote between the stock
mani pul ati on all eged and the custoners’ harm being purely
contingent on the harmsuffered by the broker-deal ers”); Babbitt
v. Sweet Hone Chapter of Communities for a G eat Oregon, 515 U. S.
687, 712 (1995) (0O Connor, J., concurring)(explaining that “by the
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use of the word “actually,’” the regulation clearly rejects
specul ative or conjectural effects, and thus itself invokes
princi ples of proximte causation”).

Here, the Fund’ s theory of its case is full of contingencies
and necessarily invites unacceptable | evels of speculation and
conjecture. The court has already found that whatever injury the
Fund has suffered, if indeed there was an injury, it was indirect
and contingent. |If not for the alleged snoking-related injuries
to the snokers, the Fund woul d not have sustained any injury
itself.

The Fund argues, however, that because of the intentional
nature of Defendants’ alleged m sconduct (m srepresentations
directed toward the Fund and its participants and collusion to
abandon efforts to develop a “safer” cigarette) and because the
actions and injuries of the individual snokers was foreseeable
and their addiction intended, the snokers thensel ves, although,
perhaps, an intervening force, do not constitute a superceding
cause that would break the chain of causation between Defendants’
actions and the Fund's injury.

However, as di scussed above in connection with the
difficulty of calculating the Funds’ damages, the problemwth
the Fund’s argunent is not that the anmpbunt of actual damages
woul d be so difficult to calculate, after all the Fund can
docunent the anobunt it has spent on each snoker’s health care,
rather the problemlies in the nunber of contingencies that would
first have to be realized before the Fund could sustain an
injury.

First, the Fund would have to show what initiatives it would
or could have taken to reduce the incidence of snoking anong its
partici pants had the Defendants been honest about the health
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ef fects of snoking and had they not agreed to abandon devel opnent
of a safer cigarette. Second, it would have to show whet her and
to what extent snokers woul d have responded to the Fund’'s
initiatives and whether and to what extent their responses woul d
have reduced the occurrence and conplexity of their illnesses and
thus I owered their reinbursable health care costs. Assunm ng that
a significant nunber of the Fund s participants and beneficiaries
are snokers, there would necessarily be a significant anount of
contingency and specul ation involved in figuring out who, if
anyone, mght have quit snoking due to the Fund’s initiatives as
opposed to other influences; who, if anyone, m ght have reduced
t he nunber of cigarettes snoked and to what |evel; who, if
anyone, woul d have snoked a “safer” cigarette; what, if any,
effect the different |evels of response would have had on the
illnesses suffered; and what, if any, reduction in reinbursable
heal th care costs woul d have been realized.

The nunber of possible scenarios |inking the Defendants’
al | eged m sconduct to the Funds’ purported injury could only be
narrowed by a significantly limted inmagination as to the scope
of potential influences on human action and notivation and the
nature of the individual’'s capacity to exercise free wll.
Allowing the factfinder to wander freely through such a
phi | osophi cal, psychol ogi cal, and biol ogi cal bazaar is exactly
what the concept of proximate cause was nmeant to prevent.
Theref ore, because proxi mate cause is an essential elenment of the
Fund’ s cl ai mand because the Fund has not pled the all eged causal
connection in a way that substantially renoves the claimfromthe
real m of contingency, specul ation, and conjecture, | reconmend
that the Fund’s RICO and antitrust clains for injunctive relief

be di sm ssed.
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Rhode Island Unfair Trade Practices Act (“RIUTPA’ or “Act”)

Rl UTPA makes unlawful “[u]nfair methods of conpetition and
unfair or deceptive acts or practices in the conduct of any trade
or conmmerce . . . .” RI. Gen. Laws 8§ 6-13.1-2 (1992). A private
cause of action under RIUTPA exists for “[a]ny person who
purchases or | eases goods or services primarily for personal,
famly, or househol d purposes and thereby suffers any
ascertai nable | oss of noney or property, real or personal, as a
result of the use or enpl oynent by another person of a nethod,
act, or practice declared unlawful” by the Act. R1. Gen. Laws 8§
6-13.1-5.2 (1992) (enphasi s added).

The Fund argues that it has standing to bring its Rl UTPA
cl ai m because a “person,” under the Act, includes “trusts.”
Plf."s Mm at 25 (citing R1. Gen. Laws 8§ 6-13.1-1(3)("“‘ Person

means natural persons, corporations, trusts . . .”)). However,

See

the Fund ignores the further requirenment that such person be a
pur chaser or | essee of “goods or services primarily for personal,
famly, or household purposes . . . .” See § 6-3.1-5.2.

In Schroeder v. lLotito, 577 F.Supp. 708 (D.R 1. 1983),
District Judge Selya, now Crcuit Judge, was presented with a
Rul e 12(b)(6) notion to dismss plaintiff’s R UTPA claimon the
ground that plaintiff |acked standing. The plaintiff was a union

who cl ai red that defendants had used a trademark simlar to the
union’s mark in order to fool the public into thinking that

def endant s enpl oyed union labor in their printing business when
that was not the case. Although the court found that the union
had alleged an injury that was |inked to the deception, it
enphasi zed that “[t] he inescapable inference which flows from

[ RIUTPA s] legislative schenme is that the General Assenbly
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intended the entitlenment to sue under its Deceptive Trade
Practices Act to be limted to those classes of persons

desi gnat ed thereunder.” Schroeder, 577 F.Supp. at 717. Further,
since RIUPTA provided a private action only to those who
purchased or | eased “‘goods or services primarily for personal,
famly or househol d purposes,’” the court found that “plaintiffs
[could not] by any stretch of the imagination tuck thensel ves
within the citizen suit provision of 8§ 6-13.1-5.2.” |d.; accord
Scully Signal Co. v. Joyal, 881 F. Supp. 727, 741 (D.RI.
1995) (di sm ssing corporate plaintiff’s RIUTPA claimfor |ack of

standi ng because the Act only provides private rights of action
to the Attorney General and to “person[s] who purchase or |ease
goods or services primarily for personal, famly, or household
purposes . . . .”); ERI Max Entertainnment, Inc. v. Streisand, 690
A . 2d 1351, 1354 (R 1. 1997)(dismssing plaintiff video store’s

RI UTPA claimfor |ack of standing because plaintiff was clearly

not a person who's injury stenmed fromthe purchase or |ease of
“goods or services primarily for personal, fam |y, or household
pur poses”).

The Fund has not alleged, nor do the facts suggest, that it
was a purchaser or |essee of any of Defendants’ goods or services
that were intended to be used primarily for personal, famly, or
househol d purposes. Therefore, the Fund | acks standing to bring

its RIUTPA claimand | recommend that the claimbe dism ssed.
Fr aud

To prevail on a fraudul ent m srepresentation claimin Rhode
| sl and, plaintiff nust be able to prove, inter alia, that he

relied on defendant’s m srepresentation and that such reliance
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was the proxi mate cause of his injury. See, e.q., Ralston Dry-
Wall Co., Inc. v. United States Gypsum 926 F.2d 99, 102 (1%
Cir. 1991)(applying Rhode Island law). As discussed above in

connection with the Fund’s RI CO cl ai m based on fraud, the Fund
wll not be able to neet its burden as to the necessary show ng
of proximte cause.

The Fund al |l eges that Defendants’ intentional false
statenments about the health effects of tobacco use were directed
at both snokers and at “payors of tobacco-related health care
costs, including the Fund[].” PIf.’s Mem at 54. Defendants’
fal se statements were intended to deceive snokers and the Fund
and “to divert liability for paying substantial sunms to treat

t obacco-related illnesses onto the Fund[] and other health care
payors.” Id. In addition, because the Fund justifiably relied on
those statenents, it was prevented from di scouragi ng and reduci ng
t obacco use by its participants, which resulted in higher nmedica
costs to the Fund than otherw se woul d have been i ncurred.
Further, the Fund maintains, because Defendants’ conduct was
intentional and norally bl aneworthy, the renoteness of the Fund' s
injury is not dispositive of the proxi mate cause anal ysis.

Mor eover, the Fund argues, the Fund's increased costs for health
care was intended, foreseeable, and substantially likely to occur
as a result of Defendants’ acts. Finally, in these

ci rcunst ances, the Fund urges the court to equate substanti al
cause with proxi mate cause.

Assum ng, arguendo, that Defendants’ all eged
m srepresentations were intended to preclude the Fund from
i mpl enenting initiatives to reduce or elimnate snoking anong its
participants and to shift medical care costs fromthe tobacco

conpani es to the Funds and even assum ng that such consequences
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were foreseeabl e and such conduct is norally blameworthy, the
Fund cannot escape the fact that there exist innunerable

conti ngenci es through which a factfinder would have to sort in
order find that the Fund’'s purported injury was substantially
likely to result from Defendants’ conduct. Therefore, even
accepting a forrmula that equates substantial cause with proximte
cause, as discussed above in connection wth the Fund's RI CO and
antitrust clains, the gap between Defendants’ conduct and the
Fund’s purported injury can only be filled wth contingency,
specul ati on, and conjecture. The path chosen in an attenpt to
bridge that gap would inevitably be arbitrary. Accordingly, |

reconmend that the Fund’s fraud cl ai mbe di sm ssed.

Failure to Performa Special Duty

As the Third Circuit noted in Steanfitters, a special duty

claimis essentially a negligence claimand, therefore, requires
proof of the underlying elenents of a negligence claim including
proxi mate cause. 171 F.3d at 936. For the reasons discussed at

| engt h above, the Fund will be unable to prove this el enent of
its claimand, therefore | recomend that the Fund s special duty
cl aim be di sm ssed.

Concl usi on

For the reasons stated, | recomend that Defendants’ Rule
12(b)(6) notion to dism ss be granted as to all of the Fund's
claims. Any objection to this Report and Recommendati on nust be
specific and nmust be filed with the Cerk of Court within ten
(10) days of its receipt. Fed. R Cv. P. 72(b); Local Rule 32.

Failure to file tinely, specific objections to the report
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constitutes waiver of both the right to review by the district
court and the right to appeal the district court’s decision.
United States v. Val encia-Copete, 792 F.2d 4 (1t Cir. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603 (1%t Gr.
1980) .

Robert W Lovegreen
United States Magistrate Judge
August , 1999
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