UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

HENRY HARDY
V. C. A. No. 98-524L
UNI TED STATES OF AMERI CA
VEMORANDUM AND ORDER

Ronal d R Lagueux, District Judge.
Petitioner, Henry Hardy, seeks relief pursuant to 28 U.S.C. §
2255. For the reasons set forth below, the notion is denied.

Facts and Travel

Petitioner was convicted by a jury on June 7, 1996, of one
count of violation of 18 U S C 8§ 922(g)(1l), possession of a
firearm by a convicted felon. That conviction resulted from
Hardy’ s possession of a .357 Magnum Hardy was acquitted on the
other two counts of the indictnent which charged possession of a
.32 caliber, double-barrel Derringer in violation of § 922(g)(1)
and possession with intent to distribute cocaine base in violation
of 21 U.S.C. § 841(a)(1).

Hardy’s arrest and indictnment followed a search of Hardy’'s
residence. In January 1996, Hardy and his niece, Robin Johnson?,
were residing in a first-floor apartnment of a nmulti-unit building
| ocated at 10-12 Morton Street, Providence, Rhode Island. On
January 23, 1996, nenbers of the Providence Police Departnent

executed a search warrant for the first-floor premn ses.

At various tinmes, Hardy alternately refers to Johnson as
his “niece,” “great grandniece,” and great-great grandniece.”



As police officers entered the apartnent, an officer who was
stationed at the rear of the building heard soneone running down a
flight of stairs. Shortly thereafter, the officer observed Hardy
comng up fromthe basenent.

A search of the basenent ensued. The .357 Magnum was found,
unl oaded, secreted in the ceiling. Nearby, the police found drug
packagi ng equi prrent and supplies, also hidden in the basenent
ceiling. In Hardy's first-floor bedroom officers recovered
“crack” cocaine, a |loaded .32 Derringer pistol, currency and . 357
Magnum anmmuni ti on

Hardy and Johnson were arrested and taken to the Provi dence
police station. There, Hardy signed a confession in which he,

inter alia, admtted that he was “holding” the .357 Magnum for

soneone el se and that he had personally hidden the weapon in the
basenment ceiling.

Fol | ow ng hi s conviction, Hardy nade a notion for judgnment of
acquittal or, inthe alternative, for a newtrial. That notion was
denied. Thereafter, in August, 1996, Hardy was sentenced to 180
months (15 years) of inprisonnent and 60 nonths (5 years) of
supervised release. Ininposing that sentence, the Court departed
dowmmward from the guideline range of 237 to 262 nonths as
cal cul at ed under the United State Sentenci ng Gui delines. Hardy was
73 years old at the tine. 1In addition, the Court inposed a $50. 00

speci al assessnent. Hardy’ s conviction was summarily affirnmed on



appeal by the First Crcuit. A copy of that short opinion is
attached as Appendi x A

Thereafter, Hardy filed the instant notion to vacate, set
aside or correct sentence. Initially, Hardy proffered two grounds
in support of his notion. Both clains alleged that defense
counsel’s representation of himhad been deficient. Specifically,
petitioner faulted his attorney for not calling Johnson as a tri al
W tness. Hardy contended that Johnson woul d have testified that
the .357 Magnum bel onged to her boyfriend; that Hardy had not
hi dden the gun in the basenent; and, that Hardy had no know edge of
the gun’s | ocation.

Hardy al so alleged that counsel was deficient in failing to
move to suppress the evidence seized during the search of the
apartnent and basenent. Hardy contends that the search violated
his Fourth Amendnent rights.

Foll owi ng the governnent’s filing of an objection to the §
2255 notion, Hardy submtted a “supplenental” nmenorandum in which
he alleged that his confession was not voluntary, know ng or
intelligently made. Additionally, Hardy contended that defense
counsel, through coercion, prevented himfromtestifying in his
own defense at trial. Hardy contends that he infornmed his attorney
of hisintent to testify but that counsel threatened to w thdraw as
counsel if Hardy took the stand.

Subsequently, Hardy submtted a separate 8 2255 notion in



which he alleged that he was inproperly sentenced as an “arned
career crimnal” pursuant to 18 U S.C. 8§ 924(e). Hardy contends
that, at the time of sentencing, and contrary to the requirenents
of 8§ 18 U . S.C. 8 924(e), he did not have three or nore previous
convictions for a “violent felony” or a “serious drug offense”.
This bald-faced claim was made despite the fact that the
Presentence Report established that he had eight (8) prior felony
drug convictions and two (2) robbery convictions over his |ong
crimnal career dating back to 1946.

The Court scheduled the matter for evidentiary hearing and
counsel was appointed for petitioner. An evi dentiary hearing was
conducted on Septenber 1, 1999. At the conclusion of the hearing,
the Court took the nmatter under advi senent and directed the parties
to submt post-hearing nenoranda. The nenoranda have been
submtted and the matter is now in order for decision.

Di scussi on
28 U.S.C. 8§ 2255 provides in pertinent part:
A prisoner in custody under sentence of a court
established by Act of Congress claimng the right
to be released upon the ground that the sentence
was inmposed in violation of the Constitution or
laws of the United States, or that the court was
wi thout jurisdiction to inpose such sentence, or
that the sentence was in excess of the maxinmum
authorized by law, or is otherwise subject to
collateral attack, may nove the court which
i nposed the sentence to vacate, set aside or

correct the sentence.

Section 2255 is not a substitute for direct appeal. United



States v. Frady, 456 U. S. 152, 165 (1982). Cenerally, a novant is

procedurally precluded fromobtaining 8 2255 revi ew of issues not
presented on direct appeal absent a show ng of both “cause” for the
default and “prejudice” or, alternatively, that he is "actually

i nnocent”of the offenses for which he was convicted. E.qg., Brache

v. United States, 165 F.3d 99, 102 (1t Cr. 1999). Nor mal | vy,

clains of ineffective assistance of counsel not are not subject to

this procedural hurdle. Knight v. United States, 37 F.3d 769, 774

(1%t Gir. 1994). See Brien v. United States, 695 F.2d 10, 14 n.6

(1t GCir. 1982) (recognizing that there may be circunstances in
which the cause and prejudice standard applies to ineffective
assi stance cl ai ns) .

On direct appeal, Hardy did not pursue his challenge to his
sentencing as an arnmed career crimnal. Accordingly, at the
evidentiary hearing the Court opined that Hardy was procedurally
precluded from pursuing such a challenge in the instant 8§ 2255
pr oceedi ng. However, the Court invited petitioner’s counsel to
address the procedural issue in Hardy's post-hearing nmenorandum

Counsel did not do so. |In fact, petitioner has not proffered
any explanation, i.e. “cause”, for his failure to pursue the
sentencing issue in the course of his direct appeal.

Simlarly, Hardy has not shown that he was “actually i nnocent”
of the crinme for which he was convicted. “ ‘Actual innocence’ neans

factual innocence, not nere l|legal insufficiency.” Bousley v.




United States, 523 U S. 614, 623, 118 S.C. 1604, 1611 (1998)

(citing Sawyer v. Wiitley, 505 U. S. 333, 339 (1992)). That is,

petitioner nust “denonstrate that, in light of all the evidence it
is nore likely than not that no reasonable juror would have
convicted him” 1d. (internal citations omtted). Hardy cannot
so denonstrate since the evidence adduced at trial provides
overwhel m ng proof of his guilt of the charge on which he was
convi ct ed.

Hardy al so contends that his witten confession, made on the
date of the search and his arrest, was coerced, in violation of his
rights under the Fifth Arendnent to the United States Constitution.
At trial, defense counsel objected to the admssion of the
confession on the ground that the confession had not been
voluntarily made. In the absence of the jury, the Court conducted
a hearing on the issue of voluntariness. At that tine, Hardy

testified, inter alia, that he had confessed in an effort to

protect Johnson, who he feared, if charged with a crine would | ose
custody of her child.

At the conclusion of that hearing, the Court determ ned that
the confession had been knowi ngly and voluntarily made by Hardy,
with a full understanding by himof his rights to remain silent and
to have a | awyer present during questioning. In so concluding, the
Court noted that Hardy’'s notive for executing the confession was of

no consequence to a determnation of whether the statenent was



vol untary. Rat her, Hardy’'s reasons for admtting guilt were
relevant to the jury’ s assessnent of the weight to be given to the
conf essi on. Thus, the Court allowed Hardy' s confession to be
admtted into evidence.

On appeal, Hardy did not challenge the adm ssion of his
confession into evidence. Accordingly, he may not pursue the
matter in the instant proceedi ng absent a showi ng of “cause” and
“prejudice”. Hardy has failed to proffer any factual allegations,
which, if proven, would denonstrate “cause” for his failure to
present the voluntariness i ssue on appeal. Moreover, Hardy was not
prejudi ced by the adm ssion of his confession into evidence.
Rat her, there was substantial evidence from which the jury could
conclude that Hardy possessed the .357 Magnum The evidence
adduced at trial included that amunition for such a weapon had
been found in Hardy's first-floor bedroom and that Hardy had been
observed exiting the basenent prior to the discovery of the gun.

Hardy’s remaining 8 2255 clains pertain to the alleged
i nadequacy of defense counsel’s representation. The Sixth
Amendnent to the United States Constitution guarantees crimna
defendants the right to effective assistance of counsel

Strickland v. Washi ngton, 466 U. S. 668, 686 (1984) (gquoting McMann

v. Richardson, 397 U S 759, 771 n. 14 (1970)). A def endant
all eging ineffective assistance of counsel nust denonstrate both

that counsel’s conduct fell below an objective standard of



reasonabl eness and that he was prejudiced by the attorney’s
deficient performance. 1d. at 687.

The adequacy of a defense attorney’'s representation is
eval uated from counsel’s perspective as of the tine of trial and
pursuant to a deferential standard. Specifically, “[the] court
must indulge a strong presunption that counsel’s conduct falls
wi thin the wi de range of reasonabl e professional assistance; that
is, the defendant nust overcone the presunption that, under the
circunstances, the challenged action ‘mght be considered sound

trial strategy’.” 1d. at 689 (quoting Mchel v. Louisiana, 350

US 91, 101 (1955)).

The “prejudi ce” prong of the Strickland standard requires that

t he defendant denonstrate that there is a reasonable probability
that, but for the attorney’ s deficient representation, the result
of the proceeding would have been different. Id. at 694. “A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” 1d.

Hardy faults his fornmer attorney for failing to call Johnson,
and certain other individuals, as wtnesses at trial.? Har dy
contends that Johnson’s testinony would have been excul patory in

that she would have testified that Hardy neither owned nor

2 At the evidentiary hearing on the § 2255 notion, Hardy
testified that other potential defense wi tnesses included his
sister, Sarah Robinson, and the owners of the apartnent buil ding.



possessed the .357 Magnum and that he had no know edge of its
| ocation. Also, Hardy al |l eges that Johnson woul d have testified as
to the falsity of petitioner’s confession and would have
acknowl edged that the bedroom in which the .357 ammunition was
found was, in fact, her room The latter assertion is hardly
credi ble since that bedroom was under |ock and key and Hardy had
the only key.

In support of his contention that Johnson’s testinony woul d
have been excul patory, Hardy proffers an affidavit signed by
Johnson. Johnson did not testify at the 8§ 2255 hearing but her
affidavit was admtted into evidence as a full exhibit. However,
Johnson’s affidavit makes no nention of the .357 Magnum and,
therefore, | ends no support to petitioner’s claimthat he did not
possess that weapon, or that Johnson would have so testified at
trial. Inviewof the paucity of Johnson’s affidavit concerning the
one count on which Hardy was convicted, petitioner has failed to
denonstrate either that his defense counsel acted unreasonably in
not calling Johnson as a trial wtness, or that petitioner was
prejudi ced by the attorney’s decision.?

Hardy asserts that defense counsel prevented him from
testifying in his own defense at trial despite his clear expression

of his wsh to do so. I n substance, Hardy asserts that counse

® Additionally, Hardy has failed to present any evidence in

support of his contention that his other proposed w tnesses would
have provi ded excul patory testinony.
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“coerced” himinto waiving his right to testify. “Coercion” is a
refrain frequently sounded by Hardy in his attenpts to avoid
crimnal liability. In any event, Hardy has failed to denonstrate
that his decision to not testify was other than voluntarily,
al t hough perhaps reluctantly, made.

“Unacconpani ed by coercion, |egal advice concerning exercise

of the right to testify infringes no right”. Lema v. United

States, 987 F.2d 48, 52 (1% GCir. 1993) (citing United States v.

Teague, 953 F.2d 1525 (11'" Cr. 1992) and Rogers-Bey v. Lane, 896

F.2d 279 (7' Gr. 1990)). |In distinguishing between “coercion” and
“earnest counseling,” relevant factors include: (1) whether the
def endant was aware of his constitutional right totestify; (2) the
conpet ence and soundness of defense counsel’s advice; and (3) any
intimdation or threats by counsel relating to defendant’s exercise
of his right to testify. Id. at 52-53 (internal citations
omtted).

At the 8§ 2255 hearing, Hardy testified that, during trial, he
infornmed his defense counsel that he wished to testify in his own
defense. Hardy recollects that his attorney advised hi m agai nst
doi ng so. In so advising petitioner, defense counsel cautioned
that, if Hardy took the stand, his prior crimnal convictions m ght
be revealed to the jury. Apparently after sone di scussion, Hardy
told his attorney that he still wanted to testify. At that point,

petitioner alleges that his attorney threatened to w thdraw as

10



defense counsel if Hardy did so.

It is clear from Hardy's 8§ 2255 hearing testinony that
petitioner was aware of his right to testify in his own defense.
In fact, in viewof Hardy's Il engthy crimnal record, petitioner was
no doubt fully aware of the workings of the crimnal justice
syst em

Mor eover, havi ng observed Hardy’ s deneanor and |istened to his
testinmony, both during the at-trial hearing on the vol untariness of
his confession and in the course of the § 2255 hearing, the Court
rejects, as not credible, Hardy' s assertion that defense counsel
threatened to withdraw i f Hardy exercised his right to testify in
his own defense. Rather, the Court views Hardy’ s claimof coercion
as nothing nore than a desperate, eleventh-hour attenpt to avoid
serving a lengthy prison sentence (what anounts to a life sentence
in this case). Al t hough Hardy may have been dissatisfied with
counsel’s recommendati on, he accepted it, albeit reluctantly.

Further, defense counsel’s advice that Hardy not testify in
the jury’s presence was entirely reasonabl e. If he had testified,
Har dy woul d have risked that the jury would | earn of his extensive
crimnal background (he has no less than 24 convictions on his
record). Moreover, Hardy admts that the derringer was his and
that he woul d have so testified. Thus, had Hardy testified before
the jury, he would have admtted guilt of one of the counts on

which he was later acquitted. When he advised Hardy not to
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testify, defense counsel was aware of this danger since Hardy
al ready had informed the | awyer that he owned the derringer

Finally, petitioner faults defense counsel for failing to nove
to suppress the evidence seized during the search of his apartnent
and the basenent. This argunent nerits little discussion. Hardy
contends that the search warrant authorizing the search of his
apartnment was invalid. Specifically, petitioner argues that the
state court’s issuance of the warrant was not supported by
sufficient evidence of probable cause. However, a review of the
conplaint and affidavit proffered in support of the warrant
application denonstrate to the contrary. Thus, defense counsel did
not act unreasonably in failing to pursue such a claim

The search warrant did not specifically identify the basenent
of the apartnent building as a place to be searched. Thus, Hardy
faults defense counsel for failing to nove to suppress the
evi dence, including the .357 Magnum recovered fromthe basenent.
However, as a tenant in a multi-unit apartment building, Hardy
| acked a reasonabl e expectation of privacy in any of the building s

comon areas, including the basenent. See United States v. Hawkins,

139 F.3d 29, 32-33 (1%t Cir.), cert. denied, 525 U S. 1029 (1998).

Therefore, counsel was not required to pursue such a futile

argunent. See Vieux v. Pepe, 184 F. 3d 59, 64 (1t Cr. 1999), cert.

deni ed, US _, 120 S .. 1178 (2000).

Concl usi on
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Accordingly, for the above reasons, the notion of the
petitioner, Henry Hardy, to vacate, set aside or correct sentence
pursuant to 28 U. S.C. § 2255 is deni ed.

I T 1S SO ORDERED

Ronal d R Lagueux
United States District Judge
June , 2000
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