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DECI SI ON AND ORDER

Ronal d R Lagueux, District Judge

This case is before the Court on cross-notions for summary
judgnent filed by plaintiffs, defendant Cty of Providence (“the
City”) and intervenor Rhode Island Building and Construction
Trade Council (“intervenor RIBCTC'). 1In addition, the Gty and
i ntervenor RIBCTC have each filed a notion, in the alternative,
to dism ss because plaintiffs |ack standing to bring the suit and

on noot ness grounds. Because this Court concl udes that



plaintiffs have brought a justiciable action under Article Il of
the Constitution and that the Gty’'s action is preenpted by the
Nat i onal Labor Relations Act, 29 U S.C. 8§ 151 et seq. (1994),
(“NLRA"), plaintiffs’ notion for summary judgnent is granted and
the notions of the City and intervenor RI BCTC are denied.
| . Backgr ound

Plaintiff Associated Builders and Contractors of Rhode
Island is a trade organi zation that represents approxi mately
ninety contractors that enploy nore than two thousand Rhode
I sl and residents. Plaintiffs Robert F. Audet, Inc., Delta
Mechani cal of New Engl and, Inc., and Regan Engi neering & Service,
Inc. are contractors with their principal place of business in
Rhode Island. Plaintiffs Ral ph Adano, Janes Rezendes, and
M chael Babbitt are construction workers enpl oyed by the
plaintiff contractors. The contractor plaintiffs do not have
contractual relationships with any |abor organizations and
operate as “open-shop” contractors that enploy their own workers.
The enpl oyee plaintiffs do not wsh to join or be represented by
a | abor organi zation.?

I ntervenor Union Station Plaza Associates, L.P. (“intervenor
Union Station”), a Rhode Island limted partnership, is a

devel oper that is currently constructing a $15, 650,000 hotel in

IAIl plaintiffs will be collectively referred to as
“plaintiffs.”



downt own Providence (“the Union Station Project”), which is
expected to be conpleted in July, 2000. It is unclear fromthe
record exactly when construction on the Union Station Project
began.

On Novenber 23, 1998, the Providence City Council enacted
Ordi nance 1998-54 (“the tax treaty”), which establishes a tax
stabilization plan for the Union Station Project, pursuant to
R1. Gen. Laws 8§ 44-3-9. That section provides that the City
Council “may vote to...exenpt from paynent, in whole or in part,
real and personal property used for manufacturing, comrercial, or
residential purposes, or to determne a stabilized anount of
taxes to be paid on account of the property, notw thstanding the
val uation of the property or the rate of tax[,]” provided that
the Gty Council determnes that the exenption or stabilization
“Wll inure to the benefit of the town” by one of several stated
reasons. R . Gen. Laws 8 44-3-9(a)(1)(1999).

Pursuant to the tax treaty, the property taxes owed by
intervenor Union Station are stabilized over a period of 12
years. | n exchange, intervenor Union Station agrees to certain
conditions. The condition at issue, contained in 8 5 of the tax
treaty, requires intervenor Union Station to execute and abi de by
a Project Labor Agreenent (“PLA’) with intervenor RIBCTC, an
affiliation of local unions. The PLA required by 8 5 of the tax

treaty, |ike other PLAs typically used in the construction



i ndustry, establishes intervenor RIBCTC as the collective
bar gai ni ng representative for all workers on the project and
provi des that only contractors and subcontractors who sign a pre-
negoti ated agreenent with intervenor RI BCTC can perform work on
the project. The PLA also prohibits intervenor R BCTC or any of
its affiliates fromstriking, picketing or boycotting throughout
the life of the Project.

On Decenber 16, 1998, plaintiffs filed a Verified Conpl ai nt
and Request for Injunctive Relief. The Conplaint alleges that
the Gty intends to establish simlar tax treaties, in which tax
stabilization is conditioned upon an agreenent by the devel oper
to execute and enforce a PLAwith intervenor R BCTC, on several
proposed construction projects in the Gty of Providence with
total contract costs that exceed $100 mllion. The Conplaint, in
addition to alleging state |law violations, alleges that such a
policy is preenpted by the NLRA. Plaintiffs seek injunctive
and/ or declaratory relief prohibiting the Gty fromincluding a
PLA requirenent in future tax treaties. Plaintiffs also seek
damages and attorneys’ fees under 42 U.S.C. 88 1983 and 1988.

Upon filing the Conplaint, plaintiffs noved for a tenporary
restraining order (“TRO') enjoining the City from conditioning
tax stabilization on execution and enforcenment of a PLA on any
private construction project, including the Union Station

Project. On Decenber 22, 1998, that notion was deni ed.



This witer permtted intervenors Union Station and R BCTC
to intervene in the litigation on March 16, 1999 and April 13,
1999, respectively.

On June 11, 1999 plaintiffs filed a notion for sunmary
judgment, alleging that the City' s actions were preenpted by the
NLRA as a matter of law. On July 26, 1999, the City objected to
plaintiffs’ notion and filed a cross-notion for summary judgnent,
alleging that its actions were not, as a matter of |aw, preenpted
by the NLRA, and filed, in the alternative, a notion to dism ss,
alleging that plaintiffs lack standing to bring suit and that the
action is noot. Putting forth these sanme argunents, intervenors
Uni on Station and RI BCTC subsequently joined in the Gty’'s
objection to plaintiffs’ sunmary judgnment notion and RIBCTC filed
its own cross-notions for sunmary judgnment and, in the
alternative, dismssal. On Novenber 11, 1999, this Court heard
oral arguments and took the matter under advisenent. The case is
now ready for disposition.

The Court will first address the City’' s and intervenor
RIBCTC s notions to dismss for |ack of standing and noot ness, as
these are threshold issues. The Court will then address the
cross-notions for summary judgnent on the nerits.

1. Mtion to D smss

A. Legal Standard

In ruling on a notion to dismss, the Court construes the



conplaint in the light nost favorable to plaintiff, taking al
wel | - pl eaded al l egations as true and giving plaintiff the benefit

of all reasonable inferences. See Fiqueroa v. Rivera, 147 F.3d

77, 80 (1st Cir. 1998). Dismssal under Rule 12(b)(6) is
appropriate only if "it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief." Conley v. Gbson, 355 U S. 41, 45-46

(1957).

B. Discussion

The Gty and intervenor R BCTC argue first that plaintiffs
| ack standing to bring suit. “The doctrine of standing is ‘an
essential and unchangi ng part of the case-or-controversy

requi renment of Article 111’7 of the Constitution. Northeastern

Fl a. Chapter of The Associated Gen. Contractors of Am v. City of

Jacksonville, 508 U S. 656, 663 (1993)(citing Lujan v. Defenders

of Widlife, 504 U S. 555, 560 (1992)).

A party seeking to invoke a federal court’s jurisdiction
nmust denonstrate three things to establish standing:

(1) “injury in fact,” by which [is nmeant] an
invasion of a legally protected interest that
is ‘(a) concrete and particul arized, and (b)
actual or inmm nent, not conjectural or

hypot hetical,’...(2) a causal relationship
bet ween the injury and the chall enged
conduct, by which [is neant] that the injury
‘fairly can be traced to the chall enged
action of the defendant,’ and has not
resulted ‘fromthe i ndependent action of sone
third party not before the court,’...and (3)
a likelihood that the injury will be
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redressed by a favorable decision, by which

[is nmeant] that the ‘prospect of obtaining

relief fromthe injury as a result of a

favorable ruling is not ‘too speculative[.]’
Id. at 663-664 (citations omtted). These elenents are the
““irreducible mnimum ...required by the Constitution.” 1d. at
664 (citation omtted).

The Gty and intervenor RIBCTC argue that because the
plaintiff contractors did not bid on the Union Station Project
and have not bid on any pending projects allegedly affected by
the Gty's policy of requiring devel opers to inplenent PLAs, and
because the plaintiff enployees did not work and have not
attenpted to work on those projects, plaintiffs cannot establish
an injury in fact suffered as a result of the tax treaty, such as
the I oss of work or a contract. Furthernore, the Cty and
intervenor RIBCTC argue, plaintiffs were not and are not even
prevented by the City' s policy from bidding or working on the
Union Station Project and ot her projects.

It is undisputed that the plaintiff contractors did not bid
on the Union Station Project and have not bid on any pending
projects affected by the City’'s policy and that the plaintiff
enpl oyees did not work and have not attenpted to work on those
projects. It is also undisputed that the policy does not
technically prevent plaintiffs from bidding or working on

affected projects — non-union contractors and enpl oyees can work



on the projects as long as they agree to abide by the terns of
the PLA for the length of the project. However, plaintiffs rely

on the Suprene Court’s decision in Gty of Jacksonville to argue

that they need only show that they wish to bid or work on the
projects in issue but are deterred from doing so because of the
City’'s policy. See id. at 666. In that case, an associ ation of
general contractors brought suit under the Equal Protection

Cl ause of the Fourteenth Amendnent, challenging a city ordi nance
according preferential treatnent to certain mnority-owned

busi nesses in the award of city contracts. See id. at 658-659.
The Supreme Court held that those plaintiffs had established an
injury in fact even though they had not bid on the contracts in
issue: “in the context of a challenge to a set-aside program the
‘“injury in fact’ is the inability to conpete on an equal footing
in the bidding process, not the loss of a contract.” 1d. at 666

(citing Rchmond v. J. A Croson Co., 488 U. S. 469, 493 (1989)).

Plaintiffs in such cases “need only denonstrate that [they are]
able and ready to bid on contracts and that a discrimnatory
policy prevents [them] from doing so on an equal basis.” |[d.

This Court agrees with plaintiffs that Gty of Jacksonville

applies to the case at bar. Even though plaintiffs’ claimhere
i s brought under the Supremacy C ause, instead of the Equal
Protection Cl ause, the Supreme Court’s reasoning applies with

equal force. Wen contractors and enpl oyees are deterred from



bi ddi ng or working on projects because of state or | ocal
encroachnment of their federal rights, they sustain an injury. At

| east one Court of Appeals has so held. See Associated CGen.

Contractors of Am v. Metropolitan Water Dist. of S. Cal., 159

F.3d 1178, 1181 (9th Cr. 1998)(relying on Gty of Jacksonville

to conclude that plaintiff contractors, challenging under the
Supremacy Cl ause a public agency’s policy of requiring PLAs on
its large construction projects, established an injury in fact
merely by alleging that they were able and ready to bid on the
projects and that the PLA requirenent deterred them from doi ng

so). See also Associated Builders & Contractors, Golden Gate

Chapter Inc. v. Baca, 769 F.Supp 1537, 1542 (N.D. Cal.

1991) (concluding, pre-Cty of Jacksonville, that reduced

conpetition in the construction industry constitutes injury in
fact to contractors challenging a city ordinance under the

Supremacy Cl ause), aff’d sub nom Chanber of Commerce of U. S. v.

Bragdon, 64 F.3d 497 (9th Cr. 1995).2 Therefore, by alleging

2Al so significant to this issue is the Suprene Court’s
decision in Building and Constr. Trades Council v. Associ ated
Bui l ders and Contractors of Mass./R 1., Inc., 507 U S. 218
(1993) (“Boston Harbor”), decided during the sanme termas Gty of
Jacksonville. In that case, the plaintiff contractors chall enged
a state agency’s bid specification, on a $6.1 billion, 10-year
state construction project, requiring contractors to agree to
abide by a PLA. See id. at 221-223. The plaintiffs were able
and ready to bid for work on the project, but declined to do so
because of the PLA requirenment. See Associated Builders and
Contractors of Mass./R I. v. Massachusetts WAater Resources Auth.,
1990 W. 86360, *1 (D. Mass. Apr. 11, 1990), rev'd, 935 F.2d 345
(st Cr. 1991), rev'd sub nom Boston Harbor, 507 U S. at 233.
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that they were and are willing to bid or work on the Union
Station Project and other projects and that they are deterred
fromdoing so as a result of the Gty s policy, plaintiffs have
identified a “concrete” injury in a manner that is
“particul ari zed.”

However, in addition to identifying a “*concrete and
particularized ” injury, a plaintiff nust also establish that the
injury is ““actual or immnent, not conjectural or

hypot hetical.’” Adarand Constructors, Inc. v. Pena, 515 U S

200, 211 (1995)(quoting Lujan, 504 U S. at 560). |In Adarand, the
plaintiff was a subcontractor who had undi sputedly | ost the
guardrail portion of a federal contract because of a
“subcontractor conpensation clause,” which awarded conpensati on
to the general contractor of the project if it hired

“di sadvant aged” subcontractors, as that termwas defined by the
Smal | Busi ness Adm nistration (“SBA”). 1d. at 209. The

plaintiff sought damages for the |ost contract and declaratory

The issue before the Suprene Court was whether the bid
specification was preenpted by the NLRA. See Boston Harbor, 507
US at 223. At no tine was the issue of the plaintiffs’
standi ng rai sed by the defendant or by the various courts hearing
the case, including the Suprenme Court. Since federal courts have
an obligation to address Article IIl justiciability issues |like
standing even if they are not raised by the parties, see Judice
v. Vail, 430 U S. 327, 331 (1977), this suggests that the
plaintiffs’ alleged injury constituted an injury in fact for
standi ng purposes. It follows, therefore, that the plaintiffs in
this case, who allege the sane injury, have satisfied the

requi renment.

10



and injunctive relief against the future use of subcontractor
conpensation clauses. See id. at 210. Wile the Court

acknow edged that the |l oss of the contract entitled the plaintiff
to seek damages, it noted that “[i]t is less clear...that the
future use of subcontractor conpensation clauses wll cause [the
plaintiff] ‘“immnent’ injury.” 1d. at 210-211. The Court noted
that the fact of past injury “*does nothing to establish a real
and inmedi ate threat that [a plaintiff] would again’ suffer

simlar injury in the future.” [d. (quoting Los Angeles v.

Lyons, 461 U. S. 95, 105 (1983)). Thus, the Court framed the
standing i ssue as “whether [the plaintiff] has made an adequate
showi ng that sonetine in the relatively near future it wll bid
on anot her Governnment contract that offers financial incentives
to a prine contractor for hiring disadvantaged subcontractors[,]”
such that it was entitled to seek forward-l1ooking relief. 1d. at
211.

A simlar situation exists in this case. Wile it is true
that plaintiffs have pointed to an actual injury insofar as they
were deterred from bidding or working on the Union Station
Project, that injury does not necessarily establish their

standing to seek forward-looking relief.® Therefore, the

3Al t hough plaintiffs’ conplaint seeks danages in addition to
forward-|ooking relief, the actual injury about which they
conplain, inability to conpete for the Union Station Project
wi thout sacrificing their federal rights under the NLRA, is not
an economc injury entitling themto damages, like | oss of a

11



guestion is whether it is “immnent” that plaintiffs will wish to
bid or work on another private project on which the devel oper
secures favorable tax treatnent fromthe Gty in exchange for an
agreenent to execute and abi de by a PLA

I n Adarand, the Suprenme Court found the follow ng evidence
sufficient to conclude that the plaintiff had established an
immnent injury: 1) deposition testinony of the plaintiff’'s
general manager stating that the plaintiff bids on every
guardrail project in Colorado; 2) statistical evidence that the
federal agency at issue |let on average one and a half contracts
requiring guardrail work and containing subcontractor
conpensati on cl auses per year; and 3) evidence indicating that
the plaintiff often conpeted for contracts agai nst
“di sadvant aged” busi nesses that qualified under the conpensation
clause. See id. at 212.

In this case, plaintiffs allege in their conplaint that
collectively they have conpl eted “hundreds” of construction
projects and that they wish to bid and work on future

construction projects in the Gty of Providence, but will not do

contract as alleged in Adarand. Although plaintiffs may be
entitled to equitable relief to renedy that particular injury,
plaintiffs do not seek such relief, specifically stating in their
conplaint and in their notion for sunmary judgnent that they do
not wish to inpact the Union Station Project. Thus, plaintiffs
apparently are only using the Union Station Project injury as an
exanple of why they are entitled to the forward-1ooking relief

t hey seek.
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so when adherence to a PLAis required. |In addition, deposition
testinmony of a city official indicates that it is the policy of
the Cty, “under certain circunstances,” to require private
devel opers receiving favorable tax treatnment to execute and
enforce a PLA. Plaintiffs point to Ordinance No. 319, enacted
June 10, 1999, which establishes tax stabilization for another
| arge private construction project in the Cty of Providence and
requires execution of a PLA like the one required on the Union
Station Project, as an exanple of the CGty's intention to
inplement its policy. Inportantly, the City does not deny that
it has such a policy of requiring execution of a PLA in exchange
for tax stabilization, defending its actions instead on the other
grounds discussed in this opinion. Although plaintiffs have not
statistically identified the extent to which they wll be
affected by the Cty' s policy, as in Adarand, this Court
concl udes that the evidence sufficiently establishes that
plaintiffs will be deterred in the future from bi ddi ng and
wor ki ng on | arge private construction projects in the Gty of
Provi dence because of the City’'s policy of requiring devel opers
to execute and enforce a PLA in exchange for favorable tax
treatment. Consequently, plaintiffs have identified an
“immnent” injury in fact.

The other two standing requirenents, that the injury is

“fairly traceable” to the defendant and that the injury wll

13



likely be redressed by a favorable decision, see Gty of

Jacksonville, 508 U.S. at 663-664 (citations omtted), are also

met in this case. The action of the City, in requiring execution
and enforcenent of a PLA in exchange for favorable tax treatnent,
creates an incentive for private developers to require contractor
and enpl oyee conpliance wwth a PLA. As discussed above, the
injury to plaintiffs is the inability to conpete in the
construction industry w thout that governnental incentive.
Franmed in this nmanner, the traceability and redressability of
plaintiffs’ injury is clear. See id. at 666 n.5. See also
Adarand, 515 U. S. at 212 (traceability and redressability not
even addressed after inmm nence of simlar injury established).
Therefore, plaintiffs have standing to bring this action.*
The Gty and intervenor R BCTC al so argue that the case is
noot because plaintiffs claimthat they do not wish to affect the
Union Station Project, and because the Union Station Project is

al nost conplete. See United States Parole Commin v. Geraghty,

445 U. S. 388, 396 (1980)(a case becones noot when “‘the parties

“The City does not challenge the plaintiff trade
organi zation’s standing to bring this action on behalf of its
menbers and this Court agrees that such standing exists. An
organi zati on has standi ng under Article Ill of the Constitution
if: “(a) its nmenbers would ot herwi se have standing to sue in
their owm right; (b) the interests it seeks to protect are
germane to the organi zation's purpose; and (c) neither the claim
asserted nor the relief requested requires the participation of
i ndi vi dual nmenmbers in the lawsuit.” Hunt v. WAshington State
Apple Adver. Conmin., 432 U S. 333, 343 (1977). Al three
requirenents are nmet in this case.

14



lack a legally cognizable interest in the outcone’ ”)(quoting

Powel | v. MCornack, 395 U S. 486, 496 (1969)). However, as

di scussed above, plaintiffs do not seek relief specifically from
their injury associated with the Union Station Project, but
i nstead seek forward-1ooking relief to prevent the City from
inplenmenting its policy on future projects. Consequently, since
plaintiffs have a cognizable interest in securing forward-|ooking
relief, the case is not noot.
[11. Preenption
A.  Sunmary Judgnent Standard
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a summary judgnent notion:
The judgnent sought shall be rendered forthw th
i f the pl eadings, depositions, answers to
I nterrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is
no genuine issue as to any nmaterial fact and that
the noving party is entitled to a judgnent as a
matter of |aw.
Fed. R Cv. P. 56(c). Thus, summary judgnent may be granted

when no “reasonable jury could return a verdict for the nonnoving

party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). In determ ning whether summary judgnent is appropriate,
the Court nust view the facts on the record and all inferences
therefromin the |ight nost favorable to the nonnoving party.

See Continental Cas. Co. v. Canadi an Universal Ins. Co., 924 F.2d

370, 373 (1st Cir. 1991). When deciding cross-notions for

15



summary judgnent, the Court nust consider each notion separately,

drawi ng i nferences agai nst each novant in turn. See Blackie v.

Maine, 75 F.3d 716, 721 (1st Gr. 1996). Summary judgnent is
appropriate when there is no dispute as to any material fact and
only questions of law remain. See id.

B. Discussion

There is no statutory preenption provision contained within

the NLRA. See generally 29 U S.C. 8§ 151 et seq (1994). Although

t he absence of such a provision creates a “‘basic assunption that

Congress did not intend to displace state lawf,]’” Boston Harbor,

507 U.S. at 224 (quoting Maryland v. Louisiana, 451 U S. 725, 746

(1981)), state or local regulation will be preenpted where “‘it
conflicts with federal law or would frustrate the federal schene,
or unless the courts discern fromthe totality of the

ci rcunst ances that Congress sought to occupy the field to the

exclusion of the States.’”” Metropolitan Life Ins. Co. V.

Massachusetts, 471 U. S. 724, 747-748 (1985)(citations omtted).

In accordance with these principles, the Suprene Court has
articulated two preenption doctrines under the NLRA. See id. at
748. The first, “Garnon preenption,” prohibits state or | ocal
regul ation of activities that are protected by 8§ 7 of the NLRA or
that constitute unfair |abor practices under 8 8 of the NLRA

San Di ego Bldg. Trades Council v. Garnon, 359 U. S. 236, 244

(1959). Garnon preenption prohibits regul ation even of

16



activities that the NLRA only arguably protects or prohibits.

See Boston Harbor, 507 U S. at 225. “This rule of pre-enptionis

designed to prevent conflict between, on the one hand, state and
| ocal regul ation and, on the other, Congress’ ‘integrated schenme
of regulation’... enbodied in 88 7 and 8 of the NLRA[.]” Id.

(citations omtted). See also Golden State Transit Corp. v. Gty

of Los Angeles, 475 U S. 608, 613 (1986)(“Golden State 17).

The second NLRA preenption doctrine, “Machinists

preenption,” prohibits state and | ocal regul ation of areas that
have been “left ‘to be controlled by the free play of econom c

forces.’” Lodge 76, Intern. Ass’n. of Machinists, AFL-CIO v.

Wsconsin, 427 U S. 132, 140 (1976)(quoting NLRB v. Nash-Fi nch

Co., 404 U. S 138, 144 (1971)). Machinists preenption “protects

against state interference with policies inplicated by the
structure of the [NLRA] itself, by pre-enpting state
| aw. . . concerni ng conduct that Congress intended to be

unregul ated.” Metropolitan Life Ins. Co., 471 U S. at 749. See

also Golden State I, 475 U. S. at 614.

Plaintiffs contend that the Cty, by conditioning tax
stabilization on a private developer’s commtnent to execute and
enforce a PLA and thereby requiring all contractor enployers and
enpl oyees to abide by that PLA, has injected itself into the
col | ective bargaining process in a manner that runs afoul of both

preenption doctrines. Plaintiffs, however, rely primarily on

17



&olden State I, 475 U.S. at 619, in which Machinists preenption

was applied, to support their argunment. Since this Court

concludes that the Cty’'s actions are preenpted under the

Machinists doctrine, it will not reach the issue of Garnon
preenpti on.

In Golden State I, the City of Los Angeles refused to renew

the plaintiff’s taxicab franchise unless the plaintiff resolved a
| abor dispute with its striking enpl oyees. The Suprenme Court

held that the city’'s action was preenpted under Machinists

because it “inposed a positive durational Iimt” on the
plaintiff’'s ability to use “its econom c power to wthstand the
strike in an attenpt to obtain bargai ning concessions fromthe
union.” 1d. at 615. Such an action, the Court held, constituted
an inpermssible intrusion into the collective bargaining
process. See id. at 619. The Court rejected the city' s argunent
that it was sonehow i nsul ated from preenpti on because it had
acted through its franchi se procedures rather than a general |aw
““TJ]udicial concern has necessarily focused on the nature of the
activities which the States have sought to regul ate, rather than
on the nmethod of regulation adopted.’” 1d. at 614 n.5 (citing
Garnon, 359 U.S. at 243). Simlarly, the Court rejected the
city's argunent that it was “not regulating |abor, but sinply
exercising a traditional nunicipal function in issuing taxicab

franchises.” 1d. at 618.

18



In this case, the Gty s action certainly intrudes into the
bargai ni ng process at |east as nuch as the conduct struck down in

&olden State I. In exchange for favorable tax treatnent, the

City requires that a PLA be inplenented on a private construction
project, dictates with whomit is to be entered and specifies at
| east sonme terns of the PLA. As the Suprenme Court noted in

&olden State |, “*[f]ree collective bargaining is the cornerstone

of the structure of | abor-nmnagenent relations carefully designed
by Congress when it enacted the NLRA.’” |d. at 619 (quoting New

York Tel. Co. v. New York State Dept. of Labor, 440 U.S. 519, 551

(1979) (Powel I, J., dissenting)). By influencing the decisions of
private enpl oyers and enpl oyees regardi ng whet her or not, and
with whom to bargain, the Gty clearly inplicates conduct
Congress neant to | eave unregul at ed.

| ndeed, the City and intervenors do not dispute that a | ocal
| aw or regulation requiring private devel opers to execute and

enforce PLAs would be preenpted by the NLRA under Golden State |

The City and intervenors attenpt to escape application of Gol den
State I, however, by arguing that the City's action, unlike the
city's action in that case, is “proprietary” rather than

regul atory in nature. Consequently, the Gty and intervenors
urge this Court to apply the “market partici pant” exception to

NLRA preenption utilized by the Suprenme Court in Boston Harbor,

507 U. S. at 233. In that case, the Massachusetts Water
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Resources Authority (“MARA’), a state agency responsi ble for

cl eaning up the Boston Harbor, issued a bid specification for the
project, requiring successful bidders to abide by the terns of a
PLA. See id. at 222. In considering whether this action was
preenpted by the NLRA, the Court expl ai ned:

When we say that the NLRA pre-enpts state
law, we nean that the NLRA prevents a State
fromregulating wwthin a protected zone,
whether it be a zone protected and reserved
for market freedom see Machinists, or for
NLRB jurisdiction, see Garnobn. A State does
not regul ate, however, sinply by acting

wi thin one of these protected areas. Wen a
State owns and manages property, for exanple,
it nmust interact with private participants in
the marketplace. 1In so doing, the State is
not subject to pre-enption by the NLRA,
because pre-enption doctrines apply only to
state regul ati on.

Id. at 226-227 (enphasis theirs). The Court went on to explain
that the concerns pronpting preenption of state regul ation,
namely the power of the state as a regulator and its
“characteristically...governmental” role, “are far |ess
significant when the State acts as a market participant with no
interest in setting policy.” 1d. at 229. The Court thus held
t hat because the MARA was acting as a purchaser of construction
services in furtherance of its interest of assuring an efficient
project at the | owest possible cost, its action was not

“regul ation” subject to NLRA preenption. See id. at 232-233.

The Gty and intervenors argue that by granting private
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devel opers tax stabilization, the City is essentially making a
nmonetary contribution to these projects and is thus akin to a
“co-devel oper” of the projects. As such, the Cty and
intervenors argue, the City has a proprietary interest in
assuring that the projects are conpleted efficiently and at a | ow
cost. The City and intervenors argue that because the Cty’'s
notive in requiring execution of a PLAin return for its
“contribution” is sinply to further this proprietary interest and
to benefit the Gty, and not to set |abor policy, the Boston
Har bor exception should apply to save the PLA requirenent from
preenpti on.

The Suprenme Court has rejected the argunent that a grant of
favorabl e tax treatnent constitutes market participation inits
dormant Commerce C ause jurisprudence, which includes a simlar

exception to the one applied in Boston Harbor. See Canps

Newf ound/ Onvat onna v. Town of Harrison, 520 U. S. 564, 592-593

(1997). Specifically, although the dormant Commerce C ause
prevents state interference wwth interstate commerce, a state is
free fromsuch restriction when it acts in its proprietary
capacity as a purchaser or seller of goods or services. See

White v. Massachusetts Council of Constr. Enployers, Inc., 460

U S 204, 208 (1983); Reeves, Inc. v. Stake, 447 U S. 429, 436-

437 (1980); Hughes v. Alexandria Scrap Corp., 426 U S. 794, 806

(1976). In Canps Newfound, 520 U.S. at 592-593, the Suprene
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Court was faced with the question of whether to apply this
exception to a state tax exenption for charitable institutions
whi ch favored institutions that served nostly state residents.
The defendant in that case argued that the tax schene was a
gover nnental “purchase” of charitable services, such that the
mar ket partici pant exception applied. See id. at 589. Wile
acknow edgi ng that the grant of tax benefits has “‘the purpose
and effect of subsidizing a particular industry,’” id. at 593

(quoting New Energy Co. of Ind. V. Linbach, 486 U S. 269, 277

(1988)), the Court concluded that “[a] tax exenption is not the
sort of direct state involvenent in the market that falls within
the market-participation doctrine.” 1d. The Court reasoned that
t he governnental action ““ultimately at issue’” was not the
purchase or sale of goods or services, but the “‘assessnent and
conput ati on of taxes—a prinmeval governnental activity.’” 1d.

(quoting New Energy, 486 U S. at 277)).

At | east one district court has reached the sanme concl usi on

in applying the Boston Harbor exception to a grant of favorable

tax treatnment in the context of NLRA preenption, see Hudson

County Bldg. & Constr. Trade Council v. Cty of Jersey Cty, 960

F. Supp. 823, 833 (D.N.J. 1996)(city was engaged in regul atory,
not proprietary, activity, such that market participation
doctrine did not apply to preclude NLRA preenption, in enacting

an ordi nance requiring business receiving “economc incentives,”
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i ncludi ng tax abatenents and exenptions, to make good faith
effort to hire 51%city residents), and the Cty and intervenors
cite no case reaching the opposite conclusion. This Court agrees
that a grant of favorable tax treatnent is not sufficient
participation in the marketplace to shield the action from
federal preenption. The City in this case is not “purchasing”’
construction services or otherw se exhibiting behavior anal ogous
to that of private parties in the marketplace. It is carrying
out its “prineval governnental activity” of assessing taxes and
thus may not performthat activity in a manner that conflicts
with federal |aw

Since the City is not acting as a market participant, its
al | eged | abor-neutral notive cannot be used to invoke the
exception or otherwi se shield the City's action from preenpti on.
Motive is only exam ned in preenption cases to determ ne whet her
when a governnental entity is acting as a purchaser or seller of
goods or services in the marketplace, its actions may nonet hel ess
be subject to federal preenption because of their regulatory

effect. For exanple, in Wsconsin Dep’t. & Industry, Labor and

Human Rel ations v. Gould, 475 U. S. 282, 289 (1986), the Suprene

Court struck down as preenpted a state | aw debarring repeat
violators of the NLRA from doing business with the state. The
Court rejected the state’s argunent that its purchasi ng deci sions

were shi el ded from preenption, because the state conceded that
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t he purpose of the law was to “deter labor law violations.” 1d.
at 287. Such a purpose, the Court concluded, rendered the
spendi ng decision “tantanount to regulation.” [d. at 289.

Simlarly, in Chanber of Conmmerce v. Reich, 74 F.3d 1322, 1337

(D.C. Gr. 1996), the D.C. Crcuit struck down as preenpted an
Executive Order barring the federal governnent from contracting
wi th enpl oyers who hire permanent strike replacenent workers
during a strike, because the Order “[sought] to set a broad
policy governing the behavior of thousands of Anmerican conpanies
and affecting mllions of American workers.” Finally, in Van-Go

Transp. Co., Inc. v. New York City Bd. of Educ., 53 F. Supp.2d

278, 289 (E.D.N. Y 1999), the Eastern District of New York
declined to apply the market participation exception to the New
York City Board of Education’s refusal to certify a repl acenent
wor kforce for a city contractor’s striking workers. Although the
city had a proprietary interest in the contract, the Court found
“powerful evidence” that the city was acting with a regul atory
nmotive, thereby rendering the market partici pant exception

i napplicable. See id.

There is no authority to suggest that a | abor-neutral notive
can save from preenption governnmental action that does not
constitute participation in the marketplace. |ndeed, Golden
State | supports the opposite conclusion. There, the Suprene

Court found the city’s action of conditioning a franchi se renewal
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on resolution of a | abor dispute preenpted w thout disturbing the
Appeals Court’s finding that there was “nothing in the record to
suggest that the city’ s nonrenewal decision ‘was not concerned

with transportation.”” Golden State I, 475 U S. at 612 (quoting

754 F.2d 830, 833 (1985)). Therefore, this Court wll not adopt
the novel position that the Gty s alleged | abor policy-neutral
notive can sonehow transformits action into a form of narket

participation worthy of Boston Harbor protection.

Even if the grant of favorable tax treatnent may in sone
ci rcunst ances be considered participation in the marketpl ace or
if a labor-neutral notive may save sone non-proprietary
governnental action frompreenption, this case is not a good
candi date for the application of those propositions. The Cty’'s
action in this case is not limted to one particular project, but
is rather a policy to be inplenmented on several projects. This
di stinction has been inportant to courts refusing to apply the
mar ket partici pant exception, because a policy, regardl ess of the
notive behind it, is nore “regulatory” than “proprietary” in
nature than a single contracting or, in this case, taxing
decision. See Reich, 74 F.3d at 1337; Van-Go, 53 F. Supp.2d at
288. Furthernore, although the City clains that its notive is
entirely | abor policy-neutral, the tax treaty, and presumably
those that will followit, has a policy-oriented tone. In

addition to requiring execution of a PLA the tax treaty al so
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sets forth requirements regarding mnority business and city
resident involvenent on the Project. Such requirenents, though
not chal l enged and not considered in this case, indicate that the
Cty is attenpting to set policy through its grant of favorable
tax treatnent.

Therefore, this Court concludes that because the Cty’s
policy of requiring execution of PLAs on private construction
projects receiving favorable tax treatnment is a regulatory action
that inpermssibly intrudes into the coll ective bargaining
process, it is preenpted by the NLRA
I V. Concl usion

For the preceding reasons, plaintiffs’ notion for summary
judgnent is granted. The Cty’'s and intervenors’ notions are
denied. Plaintiffs are entitled to a declaration that the Gty’'s
policy requiring execution of a PLA in exchange for favorable tax
treatnent is preenpted by the NLRA and thus is violative of the
Supremacy Cl ause of the United States Constitution. Because this
Court finds the City' s action preenpted under federal |aw and
grants the requested declaratory relief, this Court need not
address plaintiffs’ state law clains as alleged in the Conplaint.
As di scussed above, plaintiffs are not entitled to any danages as
sought in the Conplaint, because they have not alleged any
econom c injury.

However, Plaintiffs are entitled to costs and an award of
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counsel fees under 42 U.S.C. § 1988. Any notion for such costs
i ncl udi ng counsel fees shall be made within thirty (30) days of
this decision. The application for counsel fees nust be

supported by a detail ed, contenporaneous accounting of the tine

spent by the attorneys on this case. See Gendel’s Den, Inc. v.

Larkin, 749 F.2d 945, 952 (1st Gr. 1984). To avoid pieceneal

appeal s, no judgnent shall enter until the issue of costs and
counsel fees is resolved.

It is so ordered.

Ronal d R Lagueux
U S. District Judge
August , 2000
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