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Plaintiff Lynne M Russell presents this Court with a
mul ti-count conpl ai nt agai nst defendants Enterprise Rent-A-Car
Conmpany of Rhode Island (“Enterprise RI”) and its parent
corporation, Enterprise Rent-A-Car Conpany, Inc. (“Enterprise
National”). Plaintiff clains enployment discrimnation under
Title VIl of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e

et seq. (1994), and the Rhode Island Fair Enploynent Practices

Act (“FEPA’), R I. Gen. Laws 8§ 28-5-1 et seq. (2000). 1In
Count | plaintiff nakes a disparate treatment claim i.e. that

she was the subject of discrimnation regarding her hire,
tenure, conpensation, and terms and conditions of enpl oynment
because of her gender. In Count 11, plaintiff mkes a

di sparate inpact claim allegedly stemming from defendants’



advancenent, disciplinary, and pronotional policies. In Count
11 she all eges sexual harassnent and a hostile working
environnent. Counts |IV-VI set forth corresponding state | aw
claims. In plaintiff’s final two counts, she makes federal
and state law clains for retaliatory discharge.

This matter is before the Court on defendant Enterprise
National’s notion to dismss all clainms for |ack of personal
jurisdiction pursuant to Rule 12(b)(2), and for failure to
state a claimon which relief can be granted under Rule
12(b)(6) of the Federal Rules of Civil Procedure. 1In the
alternative, Enterprise National nmoves for summary judgnent
under Rule 56(c). Defendant Enterprise Rl noves for summary
j udgnment under Rule 56(c) on all counts except Counts | and IV
(the federal and state disparate treatnment clains).

For the reasons that follow, the Court is persuaded by
each of Enterprise National’'s argunents and grants judgnment
for that entity on all of plaintiff’'s clains. Enterprise RI’'s
nmotion for summary judgnent is granted on the disparate inpact
and sexual harassnment claims. Enterprise RI’'s notion for
sunmary judgnment on plaintiff's retaliation clainms is denied.
| .  Background and Procedural History

In considering a notion for summary judgnment, the Court

must view the evidence in the |Iight nmost favorable to the



nonnmovi ng party.! Viewi ng the evidence in that manner, the
facts in this case are as foll ows:

Def endant Enterprise RI is a corporation with its
princi pal place of business in Cranston, Rhode Island. The
parent conpany, Enterprise National, has its principal place
of business in St. Louis, Mssouri. Enterprise National
mai ntains a central corporate headquarters for Enterprise
Rent-A-Car, the nation’s |largest car rental business.
Enterprise Rl is a wholly-owned subsidiary of Enterprise
National. Enterprise RI rents and | eases cars to the public
usi ng branch offices |ocated throughout Rhode I sl and.

Plaintiff is a Rhode Island citizen. In November 1992,
Enterprise RI hired her as a managenent trainee in its
Warwi ck, Rhode Island branch. Between 1992 and 1995,
plaintiff was pronoted to Assistant Manager, Branch Rent al
Manger, and finally to Area Rental Manager of the Southern
Rhode Island region. Plaintiff’s imredi ate supervi sor was
Matt hew Darrah (“Darrah”), a Vice President at Enterprise RI

Darrah conpl eted all enployee performance eval uati ons and nmade

! Defendants have conplied with their obligations under Local
Rule 12.1 by filing a statenent of undisputed facts. Although
plaintiff did not file a separate 12.1 statenent of disputed
facts, she included a section entitled “lIssues of Materi al
Fact,” in her nmenorandum opposi ng defendants’ notion for
sunmary judgnment. The Court finds this sufficient for

pur poses of this case.



or recommended all hiring, pronotion, and firing decisions,

i ncluding those made with respect to plaintiff. Plaintiff

al ways received positive and encouragi ng eval uati ons,
consistently ranked nunber one in nonthly sales, and led the
overall average in operating profit figures and custoner
service for her area. |In her Novenber 1995 evaluation, it was
noted that all aspects of her performance nmet or exceeded the
requi rements and expectations of her position. Darrah
conducted this evaluation and specifically commented on
plaintiff’s strong | eadership abilities, good deci si on-nmaking
skills, and her ability to command trust and respect by
exanple. Plaintiff was given a performance-based pay raise in
February of 1996.

Four nmonths | ater, w thout any notice or warning,
plaintiff was offered three options: accept a substanti al
denotion to Branch Regi onal Manager, accept a denotion to a
| ow-1 evel adm nistrative position, or accept termnation with
severance pay. The only reasons given to justify these
options were that plaintiff “lacked presence” and a fell ow
enpl oyee had “beaten her” in establishing a new branch
| ocation in Bristol, Rhode Island. Plaintiff refused both
denoti ons but accepted her severance package on June 13, 1996.
A mal e enpl oyee, M chael Renzi, was imedi ately pronmoted to

plaintiff’s position.



During her enploynent at Enterprise R, plaintiff was
treated differently than other nmale enployees. Enterprise
Nati onal publicly advertises its preference for “athletes,
fraternity types-especially fraternity presidents, social
directors,” and “ex-college frat house jocks.” Darrah
regul arly organi zed and participated on all-mle softbal
teans, golf tournanments, and poker ganmes designed to boost
group noral e and provide opportunities to socialize with upper
managenent. The wonen in the office were never invited. In
addi tion, Darrah routinely gave nmal e enpl oyees the benefit of
advance notice and corrective counseling regarding their
performance problenms. A nmale manager, Brendan Kane, once
commented that he had spent so nmuch time in Darrah’s office
receiving constructive criticismthat his “ass hurt.”

However, plaintiff was denied a simlar opportunity to work
with Darrah and take corrective action. The only time Darrah
was unhappy with plaintiff’s performance, he abruptly offered
her one of the three options discussed above.

Plaintiff’s working environnent at Enterprise Rl also
i ncluded various offensive and i nappropriate actions. During
neetings with Darrah and other Area Rental Managers, the nen
j oked about sleeping with each other’s wives and referred to
the femal e enpl oyees as “hotties,” and commented on femal e

enpl oyees’ breast and body sizes. O fensive photographs were



passed around at one particular nmeeting. |In one photograph of
two mal e Area Managers, one man was on all fours and the other
appeared to be entering himfrom behind. [In another
phot ogr aph, one mal e manager was holding a dildo up to his
genital area while the other man had his nouth open and tongue
out. On another occasion, plaintiff overheard runors about
her sl eeping with another co-worker. She also heard Darrah

di scussing a sexual “threesone” in which he was supposedly

i nvol ved.

On or about January 27, 1997, plaintiff filed a charge of
discrimnation with the Rhode |Island Conmm ssion for Human
Rights (RICHR) and the Equal Enployment Opportunity Conmmi ssion
(EECC). Each agency issued plaintiff a notice of right to
sue. Plaintiff filed her conplaint with this Court on April
2, 1999. Thereafter, defendants filed these notions which
were briefed and argued. The matter is now in order for
deci si on.

1. Standards for Decision

Enterprise National noves to dismss all claims for |ack
of personal jurisdiction and for failure to state a claim
upon which relief can be granted. |In ruling on a notion to
di sm ss, the court construes the conplaint in the |ight nost
favorable to the plaintiff, taking all well-pleaded

al l egations as true and giving the plaintiff the benefit of



all reasonabl e inferences. Fi gueroa v. Rivera, 147 F. 3d 77,

80 (1st Cir. 1998). Under Rule 12(b)(6), dism ssal is only
appropriate if “it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief.” Conley v. G bson, 355 U. S. 41, 45-46

(1957).

Enterprise National also nmoves, in the alternative, for
summary judgnment on all counts. Therefore, the Court wll
consi der that notion under Rule 56(c) of the Federal Rules of
Civil Procedure. Defendant Enterprise Rl seeks summary
judgment on Counts II, IIl, V, VI, and VII. Enterprise R
seeks sunmary judgnment under Rule 56(c), but its notion is
nore properly considered under Rule 56(d) as a notion for
partial summary judgnent since it has not noved agai nst
Counts | and IV.

Partial sunmary judgnment under Rule 56(d) is separate and
distinct froma Rule 56(c) motion. Rule 56(d) provides the

court with a tool to “narrow the factual issues for trial.”

Rivera-Flores v. Puerto Rico Tel. Co., 64 F.3d 742, 747 (1st
Cir. 1995). The rule provides that when “judgnment is not
rendered upon the whole case or for all the relief asked and
a trial is necessary, the court . . . [may] ascertain what
mat eri al facts exist wi thout substantial controversy and what

material facts are actually and in good faith controverted.”



Fed. R Civ. P. 56(d). Based on this inquiry, the court may
t hen devise an appropriate order “directing such further
proceedings in the action as are just.” 1d.

The standard for ruling on a Rule 56(d) nmotion is
identical to that used to decide a notion under Rule 56(c).

URI Cogeneration Partners, L.P. v. Bd. of Governors for

Hi gher Educ., 915 F. Supp. 1267, 1279 (D.R. 1. 1996) (citing

Fl anders & Medeiros Inc. v. Bogosian, 868 F. Supp. 412, 417

(D.R 1. 1994), aff’'d in part, rev'd in part, 65 F.3d 198 (1st

Cir. 1995)). Rule 56(c) of the Federal Rules of Civi
Procedure sets forth the standard for ruling on a summary
j udgnment noti on:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any materi al

fact and that the noving party is entitled to a judgnent
as a matter of |aw.

Fed. R Civ. P. 56(c). In determ ning whether sunmary
judgment is appropriate, the court nust view the facts in the
record and all inferences therefromin the |ight npst

favorable to the nonnoving party. Continental Cas. Co. V.

Canadi an Uni versal Ins. Co., 924 F.2d 370, 373 (1st Cir.

1991). At the summary judgnent stage, there is “no room for

t he neasured wei ghing of conflicting evidence such as the



trial process entails, no roomfor the judge to superinpose

his own ideas of probability and |ikelihood.” G eenburg v.

Puerto Rico Mar. Shipping Auth., 835 F.2d 932, 936 (1st Cir.

1987). Summary judgnent is only avail able when there is no
di spute as to any material fact and only questions of |aw

remain. Blackie v. Miine, 75 F.3d 716, 721 (1st Cir. 1996).

A material fact is one “that m ght affect the outcome of the

suit under the governing law.” Morrissey v. Boston Five

Cents Sav. Bank, 54 F.3d 27, 31 (1st Cir. 1995) (quoting

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986)).
The noving party bears the burden of show ng that no evidence

supports the nonnmoving party’s position. Celotex Corp. V.

Catrett, 477 U. S. 317, 325 (1986).
1. Di scussi on

Per sonal Juri sdiction

Enterprise National noves to dismss all clainms for |ack
of personal jurisdiction. The First Circuit has set forth a
pri ma
facie standard for ruling on notions to dism ss for |ack of

personal jurisdiction. Mcrofibres, Inc., v. MDevitt-Askew,

20 F. Supp. 2d 316, 319 (D. R I. 1998) (citing Boit v. Gar-Tec

Prods., Inc., 967 F.2d 671, 675 (1st Cir. 1992)). The

district court does not act as a fact finder and may only

consi der whether the plaintiff has produced evidence that, if



credited, is enough to support the finding of all facts

essential to personal jurisdiction. 1d. The plaintiff may

not rest on its pleadings and must nmake its case based on the

facts set forth in the record. [1d. at 319-20. Wth this in

m nd, the Court will apply the followi ng prinma facie

st andar d:
Whet her a federal court has personal jurisdiction over a
def endant depends upon two criteria: (1) whether the
mandat es of the forum state’'s |long-arm statute have been
satisfied, and (2) whether the defendant has been hail ed
into the particular court in accordance with the due
process clause of the Fourteenth Amendnent to the United
States Constitution.

Levi nger v. Matthew Stuart & Co., 676 F. Supp. 437, 439

(D.R1. 1988); see also Barrett v. Lonbardi, 239 F.3d 23, 26

(1st Cir. 2001). The Rhode Island Suprenme Court has held
that the state’s long-arm statute, Rhode Island General Laws
8 9-5-33 (2001), reaches to the full extent of the Fourteenth

Amendnment. Mcrofibres, 20 F. Supp. 2d at 320 (citing Conn

v. ITT Aetna Fin. Co., 252 A.2d 184, 186 (R I. 1969)).

Therefore, it is only necessary to exam ne the second
criterion stated above.

The Suprenme Court announced the foll ow ng basic standard
regardi ng the Fourteenth Amendnment’s boundaries on personal

jurisdiction:

10



Due process requires only that in order to subject a
defendant to a judgnent in personam if he be not present
within the territory of the forum he have certain

m ni mum contacts with it such that the nmaintenance of the
suit does not offend “traditional notions of fair play
and substantial justice.”

Int’l. Shoe Co. v. Wash., 326 U.S. 310, 316 (1945) (quoting

MIliken v. Meyer, 311 U.S. 457, 463 (1940)).

A m ni mum contacts anal ysis begins with two questions.
First, were the defendant’s activities in the forum
continuous and system c or sporadic and casual? Thonpson

Trading Ltd. v. Allied Lyons PLC, 123 F.R. D. 417, 427 (D.R. I

1989). Second, is the cause of action before the court
related or unrelated to the defendant’s conduct in the forunf
Id.

Wth respect to the first question, plaintiff has not
establ i shed that her discrimnation claimis at all rel ated
to Enterprise National’s conduct in Rhode Island.

Plaintiff’s clains are grounded solely on the course of
events at Enterprise RI. Plaintiff has failed to proffer

evi dence that Enterprise National took part in hiring or
pronoting her. There is no evidence that Enterprise National
communi cated with plaintiff at the time plaintiff was given
the option of accepting one of two denotions or term nation.
In addition, there is nothing before this Court to indicate
that Enterprise National had any control over the Rhode

1



I sl and wor kplace. |f anything, Enterprise National’'s contact
with the Rhode Island operation was sporadi c as conpany
executives made yearly visits in an advisory or supportive
capacity. Since Enterprise National |acks continuous and
system c contacts with Rhode Island, this Court does not have
general personal jurisdiction over Enterprise National.

Turning to the second question, plaintiff has failed to
establish specific personal jurisdiction by denonstrating
t hat Enterprise National engages in a continuous and
systematic course of conduct in Rhode |Island and that
plaintiff’s clainms arose fromsuch contacts. Plaintiff
relies on the fact that Enterprise Rl is National’'s wholly
owned subsidiary and thus argues that Enterprise National has
the required Rhode Island contacts because of its
subsidiary’ s activities.

In determ ning whether jurisdiction is proper over a
parent corporation solely because of its subsidiary’s
contacts with the forumstate, “[t]here is a presunption of
corporate separateness that [nay] be overcome by cl ear

evidence.” Donatelli v. Nat’'l. Hockey League, 893 F.2d 459,

465 (1st Cir. 1990) (quoting Escude Cruz v. Ortho Pharm

Corp., 619 F.2d 902, 905 (1st Cir. 1980)). Cases where

personal jurisdiction has been upheld based on the parent-

12



subsidiary relationship have turned on sone “plus factor”
beyond the subsidiary’s nere presence as a nenber of the
corporate famly. Donatelli, 893 F.2d at 465-66.

Plaintiff argues that an agency rel ationship between
Enterprise National and Enterprise Rl provides the requisite
“plus factor” to sustain this Court’s exercise of
jurisdiction. The Rhode |Island Supreme Court has devel oped
three elenments to establish an agency relationship. First,

the principal nmust manifest that the agent will act for him

Butler v. MDonald's Corp., 110 F. Supp. 2d 62, 66 (D. R I

2000). Second, the agent must accept the undertaking. 1d.
Third, the parties nust agree that the principal will control
the undertaking. 1d. This Court recently noted that the

exi stence of an agency relationship turns on whether or not
one party has a right to control the other. 1d. Plaintiff
has not proffered any evidence to satisfy any of these
el ements. Accordingly, there is nothing to indicate that
there was an agreenent between Enterprise National and
Enterprise RI that the parent would control the subsidiary.
An agency relationship my also be established through
participation in the enploynment decision that fornms the basis

of the discrimnation claim Lam rande v. Resol ution Trust

Corp, 834 F. Supp. 526, 529 (D.N.H 1993). Plaintiff fails

13



to establish an agency relationship under this test as well.
There is no evidence that Enterprise National had any role in
the hiring, firing, or pronotional decisions at issue in this
case. Therefore, this Court does not have personal
jurisdiction over Enterprise National based on the existence
of an agency relationship between the defendants.

Plaintiff also asks this Court to pierce the corporate
veil and equate jurisdiction over Enterprise RI with
jurisdiction over Enterprise National. Plaintiff relies on
def endants’ parent-subsidiary relationship and the fact that
the two share common nenbers on their respective boards of
directors. However, the case lawis clear that this is not
enough. The concept of limted liability is a basic

principle of corporate law. Velasquez v. P.D.I. Enterp.

Inc., 141 F. Supp. 2d 189, 193 (D. Puerto Rico 1999). Courts
are hesitant to disregard the independent corporate structure
bet ween a parent corporation and its subsidiaries. 1d.

The Court finds this case analogous to the situation

presented in Thonpson Trading Ltd. v. Allied Lyons PLC 123

F.R D. 417 (D.R 1. 1989). In Thonpson Trading, this Court

hel d t hat ownership of a subsidiary and common directors were
not enough to pierce the corporate veil and find specific

jurisdiction over a non-resident parent corporation. 1d. at

14



427. The United States Suprenme Court has been clear that the
presence of a subsidiary in the forum state does not
necessarily subject the parent corporation to that state’s

jurisdiction. 1d. (citing Cannon Mg. Co. v. Cudahy Co., 267

U.S. 333, 336 (1925)).

The First Circuit addressed this issue in De Castro v.

Sanfill, Inc., 198 F.3d 282 (1st Cir. 1999). The plaintiffs

sued a defendant corporation for injuries caused by a waste
di sposal truck owned by one of the defendant’s subsidiaries.
Id. at 283. The Court of Appeals ruled that in order to

establish jurisdiction over a parent corporation, there nust
be “strong and robust evidence” of parental control over the
subsidiary rendering the latter a “nere shell.” 1d. at 284

(quoting Escude Cruz, 619 F.2d at 905). The Court found no

evi dence to establish that the parent corporati on owned or
operated the truck or controlled the daily activities of its
subsidiary. 1d. at 283. Mere ownership of |ocal corporate
entities and the fact that the parent and subsidiary shared
conmmon officers and directors were not enough control to
warrant piercing the corporate veil. [d.

Plaintiff simply has failed to establish the “strong and
robust evidence” of parental control required by the De

Castro standard. There is no evidence that Enterprise

15



Nati onal has any control over Enterprise RI's daily

enpl oynment decisions. Enterprise RI has its own recruiters
and admi nisters its own personnel policies. Enterprise

Nati onal provides contract forms and suggests conpany benefit
policies. However, the subsidiaries are free to and do alter
themto fit their specific needs. Enterprise R handles its
own mar keting, accounting, budgeting, and training. It
purchases the vehicles in its fleet and takes title to them
inits own name. Enterprise National has no role in deciding
what vehicles to purchase, how many, and is not responsible
for their sale. Finally, there is no comm ngling of finances
bet ween defendants. The two do not share enpl oyees,

servi ces, records, office space, or equipnent, with the
exception of a mainframe conputer systemthat serves as a
conduit for information.

Enterprise RI is a separate and i ndependent entity and is
not a “nmere shell” of its parent conpany. Plaintiff has not
presented sufficient evidence to pierce the corporate vei
and cannot rely on Enterprise RI’'s contacts with Rhode Isl and

to justify jurisdiction over its non-resident parent.?

2 Plaintiff argues that the defendants’ existence as an
integrated enterprise establishes jurisdiction over Enterprise
National. This theory goes to liability. The case |aw
provides little support for transplanting this theory fromthe
context of liability to that of jurisdiction. United Elec.

16



Anot her “plus factor” which mght allow this Court to
exerci se personal jurisdiction over Enterprise National is
the alter ego rule. Under the alter ego rule, a non-resident
parent corporation is anenable to suit in the forumstate if
t he parent conpany exerts so nmuch control over the subsidiary
that the two do not exist as separate entities but are one

and the sanme for purposes of jurisdiction. See Rivera

Sanchez v. Mars Inc., 30 F. Supp. 2d 187 (1st Cir. 1998). If

the court finds one entity to be the alter ego of the other,
jurisdiction over the subsidiary results in jurisdiction over
t he non-resi dent parent.

To determ ne whether a parent corporation and its
subsidiary maintain separate corporate identities, a court
exam nes factors that denonstrate whether corporate
formalities have been observed. These factors include
whet her the parent corporation and its subsidiary were
separately incorporated, had separate boards of directors,

mai nt ai ned separate financial records, and had separate

facilities and operating personnel. de Walker v. Pueblo

Int’l, Inc., 569 F.2d 1169, 1171 (1st Cir. 1978).

Wrkers v. 163 Pleasant St. Corp., 960 F.2d 1080, 1096 (1st
Cir. 1992).

17



Essentially, the determ nation of whether a parent
corporation is the alter ego of its subsidiary (or vice-
versa) involves the sanme inquiry enployed in a veil-piercing
anal ysis. As the preceding discussion nmade clear, Enterprise
Nati onal and Enteprise Rl keep their corporate identities
separate and distinct. Although the two corporations share
t he same president, they nmamintain separate offices, enploy
their own enpl oyees, and do not comm ngle finances. As a
result, personal jurisdiction over Enterprise National cannot
be established under the alter ego rule.

Plaintiff has failed to show that Enterprise National’s
Rhode Island activities neet the prima facie standard for
personal jurisdiction. Therefore, this conplaint against
Enterprise National should be dism ssed for |ack of personal
jurisdiction.

Exhaustion of Adm ni strative Renedi es

Enterprise National also argues that plaintiff has failed
to state a claimon which relief can be granted. The Court
will rule on this issue to prevent unnecessary litigation.

Under Title VII, a civil action may only be brought
agai nst the “respondent nanmed in the charge.” 42 U S.C. §

2000e-5(f)(1)(1994); Ml donado-Cordero v. AT&T, 73 F. Supp.

2d 177, 185 (D. Puerto Rico 1999). Regul ations acconpanyi ng

18



Title VII explain that the contents of an adm nistrative
charge should contain “[t]he full name and address of the
person agai nst whomthe charge is nmade.” 29 CF. R 8§

1601. 12(a)(2) (2000). The purpose for the filing requirenment
is two-fold. First, it operates to put the defendant on
notice of the charges against it. Second, it gives the

def endant an opportunity to participate in voluntary

conciliation and avoid a subsequent |awsuit. Ml donado-

Cordero, 73 F. Supp. 2d at 185.

Enterprise National argues that plaintiff cannot bring
this suit against it because she failed to exhaust her
adm ni strative remedies by failing to nane Enterprise
Nati onal in her adm nistrative charges before the EEOCC and
RICHR. Plaintiff filed an adm nistrative charge with the
RI CHR nami ng “Enterprise Rent-A-Car” as defendant and using
an East Providence, Rhode |Island address. Plaintiff’'s EEOC
charge named “Andrew Tayl or, President of Enterprise Rent-A-
Car,” using the sane East Providence address. Enterprise
Nati onal argues that it had no notice of any clains against
it and plaintiff cannot now expand her claimto include a
def endant not named in the adm nistrative charge. Plaintiff
argues that Enterprise National and Enterprise Rl are so

intertwi ned that, under the identity of interest exception,

19



notice to one defendant presunes notice to the other.
Plaintiff also relies on the fact that she nanmed Enterprise
Nati onal’s President, Andrew Taylor, in her adm nistrative
charge and previously wote hima |etter conpl aining of

di scrim nati on and wongful discharge at Enterprise RI. The
Court finds neither of plaintiff’'s argunments persuasive.

The First Circuit has not addressed the question of what
situations will satisfy the filing requirenent absent
conpliance with the literal terns of the statute. However,
district courts within the First Circuit have ruled that even
if a party is not named as an official respondent in the
adm ni strative conplaint, a civil action my be maintained if
the party is naned in the narrative section or the

acconpanying affidavit. Ml donado-Cordero, 73 F. Supp. 2d at

186; Curran v. Portland Superintending Sch. Comm, 435 F.

Supp. 1063, 1074 (D. Me. 1977).

In Chatman v. Gentle Dental Center, 973 F. Supp. 228 (D.

Mass. 1997), the Court dism ssed clains against the

i ndi vi dual defendants not naned in the adm nistrative charge.
The Court ruled that whether a party was properly identified
at the admnistrative | evel nust be determ ned by | ooking at
the charge as a whole. 1d. at 234. Thus, a party that was

not naned in the admnistrative filing nay be nanmed as a

20



def endant in a subsequent civil action only where the charge
put the unnaned party on notice, its conduct at issue, and
gave the party an opportunity to participate in conciliation.
ld. at 235.

The affidavit acconpanying plaintiff’s adnm nistrative
conpl ai nt does not put Enterprise National’s conduct at
issue. Plaintiff’s adnmi nistrative conplaint |acks any
reference to Enterprise National and does not state any facts
from which Enterprise National’s involvenment could be
inferred. Plaintiff’s admnistrative filing only refers to
events which occurred during her tenure with Enterprise RI.
Plaintiff speaks of different positions she held in Rhode
I sland and al |l eges di sparate treatnment and a hostile work
envi ronnent in Rhode Island. Since Enterprise National is
conpletely absent fromplaintiff’'s adm nistrative conpl ai nt,
allowing a suit to proceed against that entity would
frustrate the dual purpose of the adm nistrative filing
requi rements.

Plaintiff argues that under the identity of interests
exception, Enterprise National had notice of her charge given
its involvenent with Enterprise RI. Since the First Circuit

has not yet addressed this exception, this Court |ooks to the

21



Second Circuit’s decision in Johnson v. Palma, 931 F.2d 203

(2d Cir. 1991).

The identity of interest exception permts a Title VII
action to proceed agai nst a defendant who was not originally
named in the admnistrative filing if there is a clear
identity of interest between the nanmed and unnaned
defendants. 1d. at 209. To determ ne whether or not an
identity of interest exists, a court nust exam ne the
follow ng factors:

1) whether the role of the unnamed party could through
reasonabl e effort by the conpl ai nant be ascertai ned at
the time of the filing of the EEOC conpl aint; 2) whether,
under the circunstances, the interests of a nanmed [party]
are so simlar as the unnamed party’s that for the

pur pose of obtaining voluntary conciliation and
conpliance it would be unnecessary to include the unnamed
party in the EEOCC proceedi ngs; 3) whether its absence
fromthe EEOC proceedings resulted in actual prejudice to
the interests of the unnanmed party; 4) whether the
unnamed party has in sone way represented to the
conplainant that its relationship with the conplainant is
to be through the nanmed party.

ld. at 209-10 (quoting Dus v. G C. Mirphy Co., 562 F.2d 880,

888 (3d Cir. 1977)). In Johnson, the Court found that the
plaintiff had witten to the President of the International
Uni on expl aining his conplaints and therefore knew of and
coul d have naned the Union at the admnistrative stage. [|d.
at 210. The interests between the two parties were not so

simlar as to render conciliation by both unnecessary. 1d.
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Factual statements did not inplicate the unnaned def endant
and gave no notice of possible charges against it. [d.
Therefore, the identity of interest exception did not apply.
Id.

An application of this test yields a simlar result in
the case at bar. Plaintiff wote to the President of
Enterprise National, Andrew Taylor, advising him of her
conplaints prior to filing her adm nistrative charges.
Plaintiff knew of Enterprise National’s role and could have
specifically named it in her admnistrative conplaint. Wile
the content of plaintiff’s adm nistrative charge was
sufficient to give Enterprise National notice of a charge
against its subsidiary, plaintiff’s failure to even nention
Enterprise National in her factual statenment did not give it
any knowl edge of a possible charge against it. See

Schnel | baecher v. Baskin Clothing Co., 887 F.2d 124, 127 (7th

Cir. 1989) (holding that dism ssal of a party not naned in
the adm nistrative charge was proper, despite the fact that
adm ni strative charge put party on notice). Therefore, the
identity of interests exception does not apply here.

For these reasons, it is the determ nation of this Court
that plaintiff failed to exhaust her adm nistrative renedies

as required by 42 U S.C. 8§ 2000e-5(f)(1). Enterprise
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Nati onal was not named as a respondent at the adnministrative
stage and was not afforded notice or an opportunity to
conciliate prior to this lawsuit. Therefore, pursuant to
Rul e 12(b)(6) of the Federal Rules of Civil Procedure, al

cl ai ms agai nst Enterprise National nust be dism ssed for
failure to state a clai mupon which relief can be granted.

Empl oyer Status Under Title VII

In the alternative, Enterprise National has noved for
summary judgnment on all counts, arguing that there is no
genui ne i ssue of material fact bearing on it’'s liability
under Title VII. Title VIl provides that:

[i]t shall be an unlawful enploynment practice for an

enpl oyer to fail or refuse to hire or to discharge

any individual, or otherwi se to discrimnate against

any individual with respect to his conpensati on,

terms, conditions, or privileges of enploynent,

because of such individual’s race, color, religion,

sex, or national origin.
42 U.S.C. 8§ 2000e-2(a)(1)(1994) (enphasi s added).

In order to be held liable under Title VII, Enterprise
Nati onal nmust qualify as plaintiff’'s enployer. The First
Circuit has held that a parent conpany sued under Title VII
is entitled to sunmary judgnent in the absence of a genuine
i ssue of material fact as to whether it had sufficient

control over the subsidiary to be liable for the alleged

di scri m nati on. Mas Marques v. Digital Equip. Corp., 637
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F.2d 24, 26-27 (1st Cir. 1980). This Court finds that there
is no material issue of fact regarding Enterprise National’s
enpl oyer status and rules that summary judgnment shoul d be
granted to that defendant even if the Court has jurisdiction
of this matter.

While the First Circuit has not ruled on the proper test
to be utilized in determ ning enployer status under Title
VI1, it has referred to the integrated-enterprise test, the

corporate law “shamtest” and the agency test.® Romano v. U-

Haul Int’l, 233 F.3d 655, 664-65 (1st Cir. 2000). The

i ntegrated-enterprise test is the standard adopted, or at

| east applied, by a mpjority of circuits that have reached
this issue. 1d. at 665.

Under the integrated-enterprise test, two entities may be
sued as a single enployer if the following four factors are
present: interrelation of operations, comopn managenment,
centralized control of |abor operations, and conmon
ownership. 1d. at 666. In applying this test, factors such

as sal es, marketing, and advertising may be considered under

* The corporate |law “shant test is not applicable in this
case. Plaintiff has not presented any evidence to denonstrate

that Enterprise National’'s affiliates were fornmed for the
primary purpose of shielding it fromliability under anti-
di scrimnation laws. Papa v. Katy Indus., Inc., 166 F.3d 937,

941 (7th Gir. 1999).
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the interrelation of operations prong insofar as they
establish direct parental involvement in the subsidiary’s
daily decisions. |1d. at 667. Wiile the circuits are nearly
unani mous in their view that control over enpl oynent
decisions is a primary consideration in eval uating enpl oyer
status, they differ as to the anmount of control needed to

satisfy this element. 1d. at 666. See e.qg. Llanpallas v.

Mni-Circuits, Lab, Inc., 163 F.3d 1236, 1244-45 (11th Cir.

1998) (finding that control of enploynment decisions is

cruci al under the integrated-enterprise test); Lockard v.

Pizza Hut., Inc., 162 F.3d 1062, 1071 (10th Cir. 1998)

(hol ding that parent nust exercise unusual degree of control

over the subsidiary); Lusk v. Foxmeyer Health Corp., 129 F. 3d

773, 777 (5th Cir. 1997) (focusing on whether the parent
corporation was the final decision-nmaker).

The First Circuit has adopted a nore flexible approach,
focusing on the extent to which the parent exerts “an anount
of participation [that] is sufficient and necessary to the
total enploynment process, even absent total control or
ultimte authority over hiring decisions.” Romano, 233 F.3d
at 666 (citations omtted). Under the control of |abor
relations prong, the critical question is which entity nade

the final decision regarding the enploynment matters of the
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person claimng discrimnation. Cook v. Arrowsmth

Shel burne, Inc., 69 F.3d 1235, 1240 (2d Cir. 1995).

The First Circuit applied the integrated enterprise test
in Romano and found that the parent conpany exercised enough
control over its wholly-owned subsidiary to be held |iable
under Title VII. Romano, 233 F. 3d at 668. |In Romano, the
def endants shared three common directors and |International
received daily reports and revenues from U-Haul Maine’s
transactions. |1d. at 667. |International set equiprment rates
and provided the subsidiary with accounting, |egal,
mar ket i ng, budgeting, and training services. 1d.

I nternational also set personnel policies, the wage scal e,
payrol |, and approved all rehires. 1d. |In addition,

I nternational handled all conplaints of discrimnation,
sexual harassnent, and requests for | eaves of absence from
its central office. 1d. at 667-668.

This case is clearly distinguishable from Romano.
Enterprise RI maintains its own accounting, budgeting,
mar ket i ng, payroll, and |egal counsel. Enterprise Rl does
not need Enterprise National’ s perm ssion or advice before

hiring, firing, or rehiring enployees. 4 There is no evidence

* Darrah’s deposition | eaves open the question of whether he
consulted with Enterprise National before offering plaintiff
her three enpl oyment options on June 13, 1996. However, this
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t hat Enterprise National nmade the final decision regarding
plaintiff’s enploynent. Plaintiff’'s conplaint alleges that
Darrah, an Enterprise Rl enployee, made and presented the
deci sion regarding plaintiff’'s enploynent. Defendants’
affidavits establish that Darrah made this decision al one and
that Enterprise National only knew of plaintiff’'s clains
after she filed this |lawsuit.

This case is simlar to the situation presented in Mas
Mar gues, where the plaintiff brought a Title VII claim
agai nst Digital Equi pnent and its parent conpany. Mas
Mar ques, 637 F.2d at 24. The First Circuit held that the
parent was not involved in fornulating Digital’'s personnel
policies, advertising, or marketing strategies. 1d. at 26.
The parent conpany did express a willingness to investigate
the plaintiff’s discrimnation conplaint but did not concede
responsibility for its subsidiary’'s actions. [|d. at 27-28.
The Court found the plaintiff’s statenments about the
corporate relationship conclusory. [d. at 28. Summary
judgment was granted because there was no recogni zed theory
to hold the parent conpany |iable under Title VII. 1d. at

27.

al one does not establish Enterprise National’s control over
Enterprise RI’s daily enploynent decisions and does not raise
an issue of material fact.
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In the present case, plaintiff relies on sinlar
conclusory all egations regarding the corporate relationship
bet ween Enterprise National and Enterprise RI. Plaintiff
presented corporate certifications to show conmmon nenbers of
t he board of directors and relies on the inter-subsidiary
novenment of upper managenent officials. Gven the First

Circuit’s decisions in Romano and Mas Marques, this is not

enough to establish that Enterprise National exercises direct
control over Enterprise RI. The relationship between
Enterprise National and Enterprise Rl is simlar to that of

Digital and its parent in Mas Marques. Like the plaintiff in

Mas Marques, plaintiff here conplained to Enterprise National

and asked it to investigate her allegations of

di scrim nation, but Enterprise National never conceded
responsibility for its subsidiary’s alleged actions.
Therefore, the integrated-enterprise theory does not apply to
inpose Title VII liability upon Enterprise National.

Plaintiff also relies on common | aw agency principles to
establish Enterprise National’'s liability. Since the Court
previously addressed this issue in the context of personal
jurisdiction, it incorporates that discussion by reference.

Enterprise National has denonstrated that there are no

genui ne issues of material fact regarding this “enpl oyer”
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i ssue. Enterprise National was clearly not plaintiff’s
enpl oyer. Consequently, Enterprise National is entitled to
judgment on all claims asserted against it by plaintiff on
this basis.

Count |l: The Disparate | npact Claim

The remai ni ng defendant, Enterprise RI, noves for summary
judgment on Count Il of plaintiff’s conplaint. |t argues
that plaintiff’s disparate inpact claimis procedurally
barred because plaintiff failed to make all egati ons of
di sparate inpact in her admnistrative filings before the
EEOC and t he RI HRC.

A claimmay not be presented in federal court prior to an
adm ni strative investigation. 42 U S.C. 8 2000e-5(c)(1994).
The scope of a federal action may include acts of
di scrim nation that an adm nistrative investigation would

reasonably be expected to uncover. Stephenson v. State St.

Bank & Trust Co., 924 F. Supp. 1258, 1276 (D. Mass. 1996).

The underlying rationale for this rule is the sane as the
reason for specifically nam ng a defendant in the

adm ni strative charge—+to provide notice to the enpl oyer and
encourage settlement of the dispute through conciliation and

voluntary conpliance. [d. at 1276 (quoting Watlington v.
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Univ. of Puerto Rico, 751 F. Supp. 318, 324 (D. Puerto Rico

1990)).

In Stephenson, the plaintiff’s adm nistrative conpl ai nt

al | eged that she experienced “unfair treatnent,” but did not
include a specific disparate inpact claim 1d. at 1276. The
Court ruled that the controlling factor was not what the

adm ni strative agency did, but what it was given the
opportunity to do. I1d. In applying this rule, the Court
paid particular attention to the factual statenent
acconpanying the adm nistrative charge, ultimtely finding
that the plaintiff’s factual statement centered on her

di scharge and how she was treated. 1d. This led the Court
to distinguish between di sparate inpact and di sparate
treatment claims. A plaintiff establishes a disparate inpact
claimby pinpointing a specific enploynment policy that is
neutral on its face but has a discrimnatory effect on a

cl ass of people. [1d. at 1277. In contrast, a disparate
treatment claimarises when an enployee is treated
differently than others because of her sex or another
protected characteristic. 1d.

The adm nistrative conplaint in Stephenson did not

mention the treatnent of other enpl oyees or any neutral

enpl oynent policy with a discrimnatory inpact on a protected
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class. |d. The Court concluded that the scope of the
i nvestigation that could reasonably be expected to evol ve
fromthe plaintiff’s adm nistrative charge did not enconpass
a disparate inmpact claim |d. Therefore, the disparate
i npact cl aimwas procedurally barred and the defendant’s
nmotion for summary judgnent was granted. 1d. at 1278.

In the instant case, plaintiff used | anguage in her
adm nistrative filing simlar to the | anguage used by the

plaintiff in Stephenson. |In particular, plaintiff stated

“during the tinme I worked for Enterprise, | was treated
differently than simlarly situated mal e enpl oyees.”
Plaintiff failed to articul ate the subjective pronotional and
di sciplinary policies later alleged in her conplaint and
argued before this Court. Consequently, neither Enterprise
RI nor the adm nistrative agency had notice of a disparate
i npact claimand were not given the opportunity to facilitate
or participate in conciliation.

The Court finds that there is nothing in plaintiff’s
adm ni strative conplaint to raise the issue of or reasonably
infer a disparate inpact claim To allow plaintiff to
litigate a claimonly tangentially related to those in her
adm ni strative charge would thwart the EEOC s ability and

authority to facilitate the investigation and resol ution of
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Title VIl disputes. Vingi v. State, 991 F. Supp. 44, 51

(D.R 1. 1997). Therefore, Enterprise RI’s notion for sunmary
judgment is granted as to Count 11.

In the alternative, Enterprise Rl argues for summary
judgment because there are no issues of material fact on the
nmerits of plaintiff’s disparate inpact claim This is an
addi ti onal ground for granting summary judgment on Count |I1.

Congress clarified the burden of proof in disparate
i npact cases in the 1991 amendnments to Title VII. Under the
amendnment, an unl awful enploynent practice creates a
di sparate inpact only if:

the conpl aining party denonstrates that the respondent

uses a particular enploynent practice that causes a

di sparate inpact on the basis of race, color, religion,

sex, or national origin and the respondent fails to

denonstrate that the chall enged practice is job rel ated
for the position in question and consistent with business
necessity; or the conplaining party denonstrates an

al ternative enploynent practice and the respondent

refuses to adopt it.

42 U.S.C. 8§ 2000e-2 (K)(L) (A (i-1i) (1994).

The plaintiff’s burden in a disparate inpact case foll ows

the framework set by the Supreme Court in MDonnell Dougl as

v. Geen, 411 U.S. 792 (1973). The plaintiff’'s prima facie
case creates an inference of discrimnation shifting the
burden of production to the defendant to articulate a

| egitimate, nondiscrim natory reason for the enpl oynent
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decision. 1d. at 802. The burden then shifts back to the
plaintiff to show that the defendant’'s proffered reason is
pretextual. [d. at 802-803.

The First Circuit addressed this burden-shifting

framework in the context of a Rule 56 nmotion in Mesnick v.

Gen. Elec. Co., 950 F.2d 816 (1st Cir. 1991). |If the

plaintiff fails to make out her prim facie case, the
i nference of discrimnation never arises, and summary

judgment should be granted. |d. at 824; Menard v. First Sec.

Servs. Corp., 848 F.2d 281, 285-87 (1st Cir. 1988). |If the
plaintiff makes out a prima facie case and the defendant has
not offered a legitimte nondiscrimnatory reason for the
adverse action, then there is an issue of material fact
regardi ng the inference of discrimnation and summary
judgment shoul d be denied. Mesnick, 950 F.2d at 824.

In this case, plaintiff’'s disparate inpact claimis
prem sed on defendant’s disciplinary and pronoti onal
policies. Plaintiff alleges that Enterprise Rl “proudly and
openly cultivated a conpany-w de culture favoring nen” and
| acked objective criteria for pronotions. Plaintiff cites a

For bes Magazine article in which an Enterprise executive

stated “we hire fromthe half of the college class that makes

t he upper half possible. W want athletes, fraternity types-
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especially fraternity presidents and social directors.”
Plaintiff alleges that defendant’s hiring, pronotional, and
di sciplinary policies are facially neutral but have a

di scrim natory effect on wonen.

In Watson v. Fort Worth Bank & Trust, 487 US 977 (1988),

the Suprenme Court granted certiorari to resolve the issue of
whet her or not subjective or discretionary enpl oyment
policies could be analyzed under the disparate inpact nodel.
Wat son, an African American bank teller, was denied four
separate pronotions to a supervisory position. [d. at 982.
A Caucasi an applicant won the pronotion each tine. 1d.
Wat son al |l eged that the bank had not devel oped fornmal or
preci se selection criteria and instead relied on supervisors’
subj ective judgnments. 1d. 1In resolving a circuit conflict,
t he Suprene Court held that subjective or discretionary
enpl oyment practices could be analyzed under a disparate
i npact approach in appropriate cases. 1d. at 991. |In order
to make out a disparate inpact case, a plaintiff must
identify the specific enploynent practice being challenged
and establish causation. 1d. at 994.

At the outset, the Court notes that plaintiff has not
provi ded any evidence on the issue of causation. For this

reason alone, the Court nust grant Enterprise RI’'s notion for
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summary judgnment on the disparate inpact claim See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986) (holding that a

conplete failure of proof concerning an essential el enment of
t he nonnovi ng party’s case necessarily renders all other
facts immterial).

Plaintiff argues that Enterprise RI's |ack of objective
criteria precludes wonen as a class fromrising to the next
| evel within the conpany. However, plaintiff presents no
evi dence that any woman applied for or was denied a
pronotion. Although Allison Paul was abruptly asked to
resign without explanation, she was quickly wel coned back
wi th apol ogies. David Mdses stated that he heard that the
rental division was not a friendly environment for wonmen
wanting to nove i nto managenent and knew of no woman pronoted
beyond area nmanager. This evidence is not sufficient to
raise an i ssue of material fact regarding Enterprise RI's use
of subjective criteria in enploynment decisions.

The Supreme Court was clear in Watson that the plaintiff
must produce substantial statistical disparities in order to
rai se an inference of causation. Watson, 487 U.S. at 995. A
neutral policy with an adverse effect on an enpl oyee or even
a few enpl oyees does not constitute a prim facie case on

di sparate inpact. Stephenson, 924 F. Supp. at 1277-78
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(quoting Holt v. Gamewell Corp., 797 F.2d 36, 38 (1st Cir.
1988)) .

Sinply put, plaintiff’s evidence does not show that the
al |l eged practice excluded wonen because of their gender.
I nstead, plaintiff’s pleadings relate to her tenure and
term nation at Enterprise RI. She alleges w ongful
term nation and maintains that she was fired to prevent her
pronoti on and was i medi ately replaced by a man, M chae
Renzi. Plaintiff’s conplaint states that all simlarly
situated nen were given pronotions, additional
responsi bilities, and significant financial rewards despite
the fact that plaintiff’'s performance was equal to or above
theirs. Plaintiff alleges that she did not receive the sane
support, constructive criticism and opportunities for
i nprovenent afforded to the nen.

The Rhode |sland Suprene Court considered a simlar

argunent in Newport Shipyard Inc. v. Rhode Island Commin for

Human Ri ghts, 484 A.2d 893 (1984). The claimant, an African

American mal e, argued that he was denied the benefits of
written warnings and opportunities for inprovenent that were
given to Caucasian workers. |d. at 896. The Rhode Island

Suprenme Court held that the plaintiff’'s allegations fell into
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the disparate treatnment rather than the disparate inpact
category. 1d. at 898.

This Court arrives at the sane conclusion in this case.
Most if not all of plaintiff’s argunments relate to how she
was treated and do not show a disparate inpact on wonen as a
protected class. Plaintiff argues that wonmen were excluded
fromthe all-male softball teams, golf tournaments, and poker
ganes often organi zed by their supervisor, Mtthew Darrah
Assum ng, w thout deciding, that women were precluded from
participating in these social events designed to boost norale
and afford an opportunity to socialize with upper nmanagenent,
plaintiff fails to take the next step and denonstrate that
this policy caused an injury to wonmen as a class. Since
plaintiff has not denonstrated an ability to carry her burden
of proof on the disparate inpact claimat trial, Enterprise
RI’s notion for summary judgnment on Count Il rnust be granted
on this basis as well.

Count 111: The Sexual Harassnment C aim

Enterprise Rl also noves for summary judgment on Count
11, which alleges sexual harassnment and a hostile work
environnent. Since Rhode Island is a deferral jurisdiction,
a plaintiff alleging a hostile work environnment under Title

VI1 nmust file her claimw thin 300 days of an act of
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di scrimnation. 42 U . S.C. § 2000e-5(3)(1994); O Rourke v.

City of Providence, 235 F. 3d 713, 730 (1st Cir. 2001). 1In

general, a plaintiff cannot litigate clains based on conduct
outside this period. O Rourke, 235 F.3d at 730. The
[imtations period “protects enployers fromthe burden of
defending clains arising fromenpl oyment decisions that are
| ong past.” |d. (citations omtted).

Enterprise RI makes two argunents in support of its
notion for summary judgnent on Count I1l. First, it argues
that plaintiff’s claimis untinely. Second, it contends that
any acts that are tinmely do not rise to the | evel of sexua
harassment or create a hostile working environnment.

In order to survive a notion for summary judgnment, the
plaintiff nmust show that a discrimnatory act occurred within
t he 300 days preceding the adm nistrative filing, or that
there are facts which, if believed, will toll the limtations

period and excuse the delay. Mack v. Great Atl. & Pac. Tea

Co., 871 F.2d 179, 182 (1st Cir. 1989). In Mack, the First
Circuit upheld the district court’s grant of summary judgnent
on the plaintiff’s discrimnation claimbecause the plaintiff
could not identify any discrimnatory act within the filing

period. 1d. at 187.
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Plaintiff filed her adm nistrative conplaint on January
27, 1997 alleging discrimnatory actions between June 1, 1996
and June 13, 1996. Since there are |ess than 300 days
bet ween June 13, 1996 and January 27, 1997, plaintiff’s claim
is timely. However, plaintiff fails to identify any act of
sexual harassnment within the limtations period. Plaintiff’'s
conplaint includes a statenment entitled “Enterprise Rent-A-
Car Culture,” which alleges that different events and
comments created a hostile working environment during the
three and a half years plaintiff worked for Enterprise Rl
Plaintiff neglects to provide corresponding dates for any of
these actions and recalled during her deposition that nost of
t hem occurred prior to 1996. Plaintiff’s termnation is the
only allegedly discrimnatory act that occurred within the
limtations period.

Enterprise Rl concedes three incidents which may fall
within the filing period. These include references to wonmen
as “hotties,” a runor that plaintiff and another co-worker
were having an affair, and an incident where a custoner
ki ssed plaintiff. However, there is no evidence that anyone
ever directly referred to plaintiff as a “hottie,” and the
incident with a custonmer involved a person not enpl oyed by

Enterprise RI. In addition, offensive utterances and of f hand
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comments do not anmpunt to discrimnatory changes in the terns

and conditions of enploynment. Faragher v. City of Boca

Rat on, 524 U.S. 775, 788 (1998). |Isol ated sexual advances,
such as the incident with an Enterprise RI client, w thout
nore, do not constitute an abusive environment under Title

VI1. Chanberline v. 101 Realty, 915 F.2d 777, 783 (1st Cir.

1990). These three incidents, standing alone or when viewed
together, do not raise an issue of material fact regarding
plaintiff’s sexual harassment claim

Plaintiff can also survive a notion for summary | udgnent
if she presents facts which, if believed, will toll the
limtations period. Mck, 871 F.2d at 182. The Suprene

Court stated in Zipes v. Trans World Airlines, Inc., 455 U.S.

385, 398 (1982), that tinely filing is not a jurisdictional
prerequisite to a suit in federal court. It is a
requi rement, simlar to the statute of limtations, that is
subj ect to waiver, estoppel, and equitable tolling. [d.
Plaintiff asks this Court to toll the limtations period
based on the serial continuing violation theory.

The First Circuit has defined a serial continuing
violation as a “nunber of discrimnatory acts enmanating from
the same aninus with each act constituting a separate w ong

acti onabl e under Title VII.” Sabree v. United Bhd. of
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Carpenters & Joiners Local 33, 921 F.2d 396, 400 (1st Cir.
1990). If a Title VIl activity is continuing in nature, then
the plaintiff’s adm nistrative charge is tinely as to all

di scrimnatory acts enconpassed by the violation. Provencher

v. CVS Pharmacy, 145 F.3d 5, 13 (1st Cir. 1998); Lawton, 101

F.3d at 221; Kassaye v. Bryant Coll., 999 F.2d 603, 606 (1st

Cir. 1993); Sabree, 921 F.2d at 400-02. |In order for the
continuing violation theory to apply, there nust be sone

violation within the filing period that anchors the earlier

claims. Provencher, 145 F.3d at 14. The plaintiff nust

prove a tinmely act that fornms part of and exposes a pattern

of actionabl e sexual harassnment. |d. Mere residual effects
of past discrimnation will not satisfy the anchor
requi rement. [d. The court nmust focus on whether or not a

present act of sexual harassnent exists. Kassaye, 999 F.2d

at 606; United Airlines, Inc. v. Evans, 431 U S. 553, 558

(1977).

Appl yi ng these standards in Provencher, the First Circuit

affirmed the district court’s ruling that a continuing

violation did not exist. Provencher, 145 F.3d at 8. The

Court held that in the absence of a connection between the

timely and untinmely acts, the alleged anchor violation cannot



serve as a continuation of past discrimnatory behavior. |d.
at 15.
This Court recently addressed the continuing violation

theory in O Rourke v. City of Providence, 77 F. Supp. 2d 258

(D.R 1. 1999). This Court allowed testinony of otherw se
untimely events to show a pattern of discrimnation. |d. at
261. After hearing all the evidence, this Court concl uded
that there was no connection between the tinely and ot herw se
untinmely evidence and that the continuing violation theory
did not apply. 1d. at 261. This Court instructed the jury
not to consider the tine-barred testinony. 1d. However,
this instruction was not enough to overcone the |arge anount
of time-barred and highly prejudicial evidence in the record.
ld. Therefore, the defendant’s notion for a new trial was
granted. 1d.

In reviewing this decision the Court of Appeals noted
that by nature, “a hostile work environnment neans that there

are a series of events, which nount over tine to create such

a poi sonous atnosphere as to violate the law.” O Rourke v.

City of Providence, 235 F.3d 713, 727 (1st Cir. 2001).

However, the First Circuit declined to adopt a per se rule

that a hostile work environnment claimalso constitutes a



continuing violation. 1d. at 728 (quoting West v.

Phi | adel phia Elec. Co., 45 F.3d 744, 755 (3d Cir. 1995)).

A majority of courts use the following criteria to
eval uate the sufficiency of a continuing violation claim
first, is the subject matter of the discrimnatory acts
simlar such that there is a substantial relationship between
the timely and the otherwi se untinmely acts; second, are the
acts isolated and discrete, or do they occur frequently,
repeatedly, or continuously; third, are the acts of
sufficient permanence that they should trigger the
plaintiff’s awareness of the need to assert her rights?

O Rourke, 235 F.3d at 731. \Vhether or not a continuing
violation occurred is a question of fact for the jury, unless
there are no material facts in dispute and judgnent is
warranted as a matter of law. 1d. at 727. |In applying these
criteria in O Rourke, the First Circuit found that a
reasonabl e jury could have found the plaintiff a victimof a
continuing violation. 1d. at 728.

However, this case is distinguishable and summary
judgnment is appropriate. In O Rourke, the tinely and
untinmely acts were related in that they were acts of sexua
harassnent, although the untinely acts were by different

actors in a different setting. 1In this case there can be no



di spute that the subject matter of the tinely and untinely
acts are dissimlar. The only tinmely act to anchor
plaintiff’s claimis her term nation on June 13, 1996.

Unli ke the situation in O Rourke, this is an act of w ongful
term nation that is isolated, discrete, and unrelated to the
earlier alleged acts of sexual harassment. In the absence of
a substantial relationship between the tinely and the
untinmely actions, the continuing violation theory does not

apply. Derosiers v. A&P, 885 F. Supp. 308, 311 (D. Mass.

1996). Therefore, as a matter of law, plaintiff cannot avail
hersel f of the continuing violation theory.
The Court concludes that this case is anal ogous to the

Eighth Circuit’s recent decision in Smth v. Ashl and

Petrol eum 250 F.3d 1167 (8th Cir. 2001). There, the
plaintiff offered her term nation as the action within the
filing period to anchor her sexual harassment clai munder the
continuing violation theory. [|d. at 1173. The plaintiff did
not all ege any act pointing towards a hostile work

envi ronnent during the limtations period. 1d. The Eighth
Circuit ruled that a court can only consider evidence
preceding the limtations period if the plaintiff can also
denmonstrate evidence of a hostile work environnent within the

limtations period. 1d. Since the untinely acts of alleged
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sexual harassnent were not related to the tinmely action of
plaintiff’'s term nation, the Court concluded that evidence
fromthe pre-limtations period was irrelevant. |d. The

plaintiff’s term nation was an isol ated event, which al one
did not constitute a continuing violation. 1d.

Simlarly, plaintiff fails to show a current violation,
an act of sexual harassnment within the limtations period, to
anchor her claimand allow her to rely on the otherw se
untinmely acts. The continuing violation theory does not
apply and Enterprise RI's notion for summary judgnment on
Count 111 is granted.

Count VIl: The Retaliation Claim

Enterprise RI nmoves for summary judgnment on Count VII of
the conplaint, which alleges retaliatory discharge.® It
argues that plaintiff failed to exhaust her adm nistrative
remedi es by not raising retaliation before the EEOC or RICHR
Enterprise Rl also argues that plaintiff cannot prove the

el ements of a retaliation claim

SPlaintiff’s conplaint alleges two causes of action for
retaliatory discharge, one pursuant to Title VIl and the other
pursuant to FEPA. The conpl ai nt nunbers both causes of action
as Count VII. For present purposes, the Court sinply assunes
that the latter is m snunmbered, and should read Count VIII

That is the Title VII claim
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Enterprise Rl argues that plaintiff’s failure to check
the box marked “retaliation” on her adm nistrative conplaints
precl udes her fromraising the claimbefore this Court.
Plaintiff argues that her retaliation claimnaturally flows
from her allegations of wongful discharge and that
adm ni strative charges should be construed liberally to

further the purposes of Title VII. See Starkes v. Coors

Brewing Co., 954 F. Supp. 1463, 1469 (D. Colo. 1997)(finding

that plaintiff’s EEOC charge included retaliation despite her
failure to check the box marked “retaliation”).

The First Circuit’s recent decision in Clockedile v. New

Hanpshire Dep’'t of Corrections controls the resol ution of

this issue. In Clockedile, the trial court foll owed Johnson

V. General Electric and set aside a jury award for

retaliatory discharge because the plaintiff did not allege

retaliation at the adm nistrative stage. Clockedile v. N H

Dep’t of Corr., 245 F. 3d 1 (1st Cir. 2001). The Court of

Appeal s abandoned the Johnson rule and remanded the case with
instructions to reinstate the jury's verdict. |d. at 7.
Retaliation clains are preserved as long as the retaliation

claimis reasonably related to and grows out of the
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di scri m nation conplained of to the adm nistrative agency. ©
Id. at 6.

Plaintiff’s retaliation clains are preserved under the

Cl ockedil e standard. As stated above, the Court nust pay

particul ar attention to the factual statenment included with

the adm nistrative charge. Stephenson, 924 F. Supp at 1276.

Par agraphs 2-6 of plaintiff’s adm nistrative statenent detail
yearly pronotions. |In paragraph 7, plaintiff speaks of being
asked to accept either one of two denotions or term nation.
Plaintiff’s statenent alleges that up until this time, her
performance eval uations were at |east satisfactory and that
no one ever infornmed her otherwise. Plaintiff concludes with
the statenent, “I was term nated and treated differently
because | amfemale.” This chain of events al one shows a
reasonable relation to the discrimnation conpl ai ned of

el sewhere in the adm nistrative charge.

¢The First Circuit declined to take a position on the proper
rule for non-retaliation clainms or additional clainms of

di scrim nation that were never presented to the adm nistrative
agency. Clockedile, 245 F.3d at 6. Therefore, while the

Cl ockedil e decision is authoritative in resolving the notion
for summary judgment on plaintiff’s retaliation claim it has
no effect on the Court’s decision to dismss plaintiff’s

di sparate inpact claim




In addition, plaintiff argues that by nam ng the date of
her term nation, June 13, 1996, as the |ast date of
di scrim natory action, she gave Enterprise R and the
adm ni strative agencies notice that she was forced to resign
because of circunstances that had nothing to do with her
performance.

A simlar argunent was made in Elbaz v. Congregation Beth

Judea. lInc., 812 F. Supp. 802 (N.D. Ill. 1992). The

plaintiff’s adm nistrative charge identified the date of her
term nation as the date of the discrimnatory action and
noted her belief that such discrimnm nation was predicated on
i mperm ssi ble factors such as sex and national origin. 1d.
at 806. The District Court held that the plaintiff’s claim
of unexpl ained termnation in the adm nistrative charge was
sufficient for her retaliation claimto w thstand dism ssal.
Id. Likewise, this Court finds that plaintiff’s sudden and
unexpl ained term nation is reasonably related to the clains
of discrimnation stated in her adm nistrative conpl aint.
Therefore, plaintiff has exhausted her admi nistrative
remedi es and her retaliation claimis properly before this

Court.
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In order to establish a prina facie case for retaliation,
a plaintiff nmust show that she engaged in protected conduct,
was di scharged, and that there is a causal connection between

her conduct and the resulting discharge. Vizcarrondo v. Bd.

of Trs., 139 F. Supp. 2d 198, 204 (D. Puerto Rico 2001). An
inference of retaliation arises when the plaintiff
establ i shes an adverse action soon after the plaintiff

engages in the protected activity. Ruffino v. State St. Bank

and Trust, 908 F. Supp. 1019 (D. Mass. 1995). Thus, where
direct evidence of causation is mssing tenporal proximty
may provide the necessary nexus to nmeet the third el ement of
the plaintiff’'s case. 1d. at 1046.

In addition, retaliation clains follow the MDonnel
Dougl as burden-shifting franework. 1d. at 1044. This three-
tiered analysis requires a plaintiff to denonstrate by a
preponderance of the evidence that a rational fact finder
coul d conclude that the adverse action was taken for

retaliatory reasons. 1d. (citing MDonnell-Douglas Corp v.

Green, 411 U.S. 792, 802-804 (1973)).
The Court finds that there are material issues of fact
regardi ng causation. Plaintiff’s affidavit states:

| believe that I was wongfully discharged by the
Enterprise defendants due to ny sex and in retaliation
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for my having expressed concern and di spl easure about
i nappropriate conduct of a sexual nature by a prom nent
client and the inproper sexualized workplace environnent

in general. M job performance and abilities were never
in question. Prior to ny sudden term nation in June
1996, | had recently received a favorabl e performance

eval uation from Matt hew Darrah, the man who fired nme. |
had achi eved t he hi ghest custonmer satisfaction ratings
and had consistently ranked nunber one or two in nonthly
sales for eleven nonths in a row
Aff. of Lynne M Russell, 11/7/00. Plaintiff has gone beyond
her pl eadi ngs and produced several affidavits, which offer
different reasons for plaintiff’s being offered one of two
denotions or termnation. Darrah maintains that plaintiff
| acked presence and initiative and failed to pursue the
opening of a Bristol, Rhode Island office. There is an issue
of fact as to whether or not opening the Bristol office was a
conpany priority and was part of plaintiff’s job as Area

Rental Manager. This raises issues of fact on several |evels

of the MDonnell-Douglas burden shifting analysis. |If

opening the Bristol office was part of plaintiff’s job and
she failed to do so, Enterprise RI may be able to establish a
nondi scrim natory reason for its decision. On the other

hand, plaintiff may argue that opening the Bristol office was
never clearly established as a job requirenent, making the

proffered reason a pretext for discrimnation.
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There is also an issue of fact regarding the proximty of
plaintiff’s protected conduct and Enterprise RI’s enpl oynent
decision. Plaintiff alleges that she conpl ai ned about an
incident with an Enterprise Rl client and offensive conduct
by conpany enpl oyees that created a hostile working
environnent. |If these conplaints were nmade at or around
early June 1996, when plaintiff was offered three adverse
enpl oyment options, she is entitled to a presunption that her
protected acts of conplaining about discrimnatory treatnent
caused her subsequent discharge. Ruffino, 908 F. Supp. at

1044; Watt v. City of Boston, 35 F.3d 13, 16 (1st Cir.

1994) (stating that causation can be established by show ng
t he enpl oyer’s know edge of the protected activity was cl ose
intime to the adverse action).

Since the Court concludes that plaintiff has set forth
sufficient evidence to establish a prim facie case for
retaliation and there are material issues of fact,
specifically on the el enment of causation, Enterprise RI's
notion for summary judgnent on the retaliation claimis
deni ed.

Counts IV-VIl: Plaintiff’s State Law Cl ai ns
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Pursuant to 28 U.S.C. § 1331, this Court mmy exercise
suppl emental jurisdiction over state |law clainms, which “form
part of the same case or controversy” that is before the
Court and over which the Court has proper jurisdiction.

Eastridge v. Rhode Island Coll., 996 F. Supp. 161, 168

(D.R 1. 1998)(citing lLacanpo v. Hasbro, 929 F. Supp. 562, 570

(D.R 1. 1996)). In Counts IV-VIIl, plaintiff asserts clains
for disparate treatnment, disparate inpact, sexual harassnent,
and retaliation under FEPA. Enterprise RI noves for summary
judgnment on these clainms as well. Under FEPA, it shall be an
unl awf ul enpl oynment practice for any enployer “to discharge
an enpl oyee or discrimnate against himor her with respect
to hire, tenure, conpensation, ternms, conditions or
privileges of enploynent, or any other matter directly or
indirectly related to enploynent because of race or col or,
religion, sex, handicap, age, sexual orientation, or country
of ancestral origin.” RI. Gen. Laws 8§ 28-5-7 (1)(i)-(ii)
(2001). FEPA is Rhode Island’s analog to Title VII and the
Rhode | sl and Suprenme Court has applied the anal ytical
framework of federal Title VII cases to those brought under

FEPA. Tardie v. Rehab. Hosp. of R 1., 6 F. Supp. 2d 125, 131

(D.RI. 1998), a'ffd, 168 F.3d 538 (1st Cir. 1999);
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Eastri dge, 996 F. Supp. at 169 (citing lLacanpo, 929 F. Supp.
at 574)); Marley v. United Parcel Svc., 665 F. Supp. 119, 128

(D.R 1. 1987). Therefore, this Court grants Enterprise RI's
notion for summary judgnent on Counts V and VI (the disparate
i npact and sexual harassnment state |law clains) for the
reasons previously expressed. 1In |ike manner, the notion for
summary judgnment on Count VII (the retaliation claim is
deni ed.
I'V. Concl usion

For the foregoing reasons, defendant Enterprise National
is entitled to judgnment on all counts of plaintiff’'s
conplaint. Defendant Enterprise RI's notion for sunmary
judgment is granted as to Counts II, I1l, V, and VI. The
notion for summary judgnent is denied as to counts VIl and
VI1l. Enterprise RI nade no notion as to Counts | and IV.

After all this surgery, the patient is alive and well and
may proceed to trial on Counts | and IV, her federal and
state disparate treatnment clainms, and on Counts VII and VIII,
her state and federal retaliation clains against Enterprise
RI. No judgnment shall enter until all clainms are resolved.

It is so ordered.



Ronal d R Lagueux
United States District Judge
Sept enmber , 2001
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