UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

GEORGE W TENNI AN,
Pl aintiff,

V. C. A 02-120-L
UNI TED FOOD AND COMMVERCI AL

WORKERS UNI ON, LOCAL 328, AFL-CIO
whi ch is sued by and through

LENA DIITORIO, its president, and
JAMES RILEY, its Secretary-Treasurer,

Def endant .
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OPI NI ON  AND ORDER

Ronal d R Lagueux, Senior United States District Judge,
Plaintiff George Tenni an, a past president of defendant
United Food and Commrercial Workers Union, Local 328 (“the
Local "), feels wonged by the Local’s refusal to provide him
with certain benefits to which he clainms entitlenent as a life
menber of the Local and as an active nenber of its Retirees’
Cl ub. The Local responds that, quite sinply, Tennian s status
as a life nmenber confers no rights at all, and that the
Local s president wi elds the discretionary power to furnish or
not furnish life nmenbers with privileges as she sees fit.
Mor eover, the Local argues, Tennian has failed to exhaust the
Local’s internal procedures for resolving disputes.

Pending are the Local’s nmotion for summary judgnment and



Tennian’s notion to amend the conplaint. For the reasons that
follow, the Local’s notion is hereby granted and Tenni an’s
notion is denied.
BACKGROUND

Tenni an served as president of the Local from 1995
t hrough 2000; shortly after relinquishing that post he |left
Rhode Island to becone a resident of Florida. By virtue of
hi s | ong-standi ng active nenbership, Tennian became eligible
upon retirenment for what the Local’s bylaws call “paid-up life
menbership,” essentially an honorary category of nenbers who,
according to the bylaws, “shall have no voice or vote in Union
affairs.” The Local’s Executive Board conferred life
menber shi p on Tenni an in Septenber of 2000.

I n October, 2000, Tennian joined the Local’s Retirees’
Cl ub, an organi zation chartered by the United Food and
Commerci al Workers International Union (the “International”).
The Local also derives its charter fromthe International and
is subject to the International’s constitution. The Retirees
Club has its own set of bylaws, which creates its own set of
officers, separate fromthe Local’s.

Tenni an al | eges that upon attaining |ife nenber status he
began receiving copies of The Union Voice, the Local’s

gquarterly newsletter. Delivery of that publication ceased,



however, after July, 2001, and despite Tennian's repeated
requests has never resuned. He also clainms that he is
entitled to receive other unspecified notices and invitations
fromthe Local, and simlar materials fromthe Retirees’ C ub,
and that all of those sundry nissives have been intentionally
wi t hhel d.

According to Tennian, the source of his problemw th the
Local’s mailing list is Lena Dilorio, the union’s current
presi dent, who Tenni an believes bears himsufficient enmty to
cut off the Local’'s comrunications with him He has not
suggested a reason for her alleged antipathy. In her
deposition, Dilorio clainmed that she removed Tennian fromthe
Local’s mailing list for the Union Voice because she
determ ned that he did not have an interest in the Local’s
affairs.

Tennian filed suit in Rhode |Island Superior Court,
sitting in Providence, on February 27, 2002, asking that Court
to force the Local and the Retirees’ Club to provide himwth
all the accoutrenments of nenmbership in those organi zations.
The conpl aint, which nanmed only the Local as a defendant, also
sought punitive danages, attorneys’ fees and costs.

The Local responded by renoving the suit to this Court,

on the basis of 28 U S.C. § 1331, stating that the action



ari ses under two federal statutes governing | abor
organi zations and their nmenbers: the Labor-Managenent
Rel ati ons Act (“LMRA"), 29 U.S.C. § 185 (2000), and the Labor-
Managenment Reporting and Di sclosure Act of 1959 (“LMRDA’), 29
U S.C. 88 401-531 (2000). Plaintiff has not contested that
characterization. The Local subsequently answered the
conplaint, and in due course filed the instant notion for
sunmary judgnment. Upon |earning, during the course of a
hearing unrelated to these notions, of the Local’s contention
that the Retirees’ Club was a separate entity, Tennian filed a
nmotion to anmend the conplaint to add the Retirees’ Club as a
def endant .

DI SCUSSI ON

| . Summary Judgnent St andard

Rul e 56(c) of the Federal Rules of Civil Procedure
provi des the standard for ruling on summary judgnment notions:

The judgnent sought shall be rendered forthwith

I f the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no
genui ne issue of any material fact and that the
nmoving party is entitled to a judgnent as a matter
of | aw.

If there exists a genuine issue of material fact, that

is, a fact that m ght affect the outconme of the suit, see

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st



Cir. 1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S.
242, 248 (1986)), summary judgnent nust be denied. A dispute
over a material fact “is genuine 'if the evidence is such that
a reasonable jury could return a verdict for the nonnoving
party.'" 1d. The Court nust view all evidence and rel ated
inferences in the |ight nost favorable to the nonnoving party.
See Springfield Term nal Ry. Co. v. Canadian Pac. Ltd., 133
F.3d 103, 106 (1t Gir. 1997).

The Local correctly points out that the scope of a
court’s review of unions’ internal affairs is particularly
l[imted. See, e.g., Dowv. United Bhd. of Carpenters &
Joiners of America, 1 F.3d 56, 58 (1st Cir. 1993); Local No. 48
v. United Bhd. of Carpenters & Joiners of Anerica, 920 F.2d
1047, 1051 (1st Cir. 1990). The preceding is especially true
when a plaintiff challenges a union’s interpretation of its
own constitution. See Dow at 58.

Here, Tennian has asserted an entitlenment to certain
rights as a |life nenber of the Local and an active nenber of
the Retirees’ Club, and the Local has denied that those rights
exi st. Unfortunately, plaintiff has supplied no hook, no
appl i cabl e provision of |aw, statutory or commpon, on which to
hang the relief he seeks. The conplaint styles the Local’s

actions as discrimnatory, but does not specify the type of
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di scrim nation or even allege, not to nmention substantiate,
sufficient facts to make out even a prima facie discrimnation
claim Most inportantly, Tennian has failed to identify the
source of his alleged right to receive comunications fromthe
Local, and this Court’s review of the Local’s bylaws and the

I nternational’s constitution reveals nothing that contradicts
the Local’s contention that no such right exists.

1. Local 328's Byl aws

Article 4, Section D of the Local’s byl aws describes the
eligibility requirenments for and the manner of bestow ng paid-
up life menberships. Those ternms are clear and neither party
di sputes their application. Section D goes on to provide that

[p]aid-up life nmenbers may be privileged to attend
menbershi p nmeetings and serve on conmttees as
determ ned by the Local Union President and may,

at the request of the Local Union President,

make reports or otherw se address such neetings.
Paid-up |life nmenbers, however, shall have no

voice or vote in Union affairs, nor shall they
hol d Union office or be elected a del egate.

Article 5 of the bylaws is entitled “Menbership Rights
and Privileges.” Section B of that article substantively

mrrors the above-quoted | anguage in every respect.! Taken

!Article 5 Section B provides that

[a]ffiliated and paid-up |ife nenbers may be privil eged

to attend nenbership neetings and serve on
commttees as the Local Union President nmay determ ne.
Such nenbers nay, at the request of the Local Union
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together, the two sections declare that whatever rights life
menbers retain exist by the grace of the Local’s president,
and do not emanate fromthe byl aws thensel ves.

[11. The International’s Constitution

Nothing in the constitution of the International, to
whi ch menbers of the Local are subject by virtue of Article 4,
Section | of the Local’s bylaws, endows |ife nembers with any
broader entitlenments than do the bylaws thenmselves. |In fact,
Article 5, section A of the constitution prescribes the rights
of life menmbers in precisely the same manner as Article 5,
Section B of the Local’s byl aws:
[a]ffiliated and paid-up life nmenbers may be
privileged to attend nmenbership nmeetings and
serve on conmttees as the Local Union
President may determ ne. Such nmenbers may, at
t he request of the Local Union President, nake
reports or otherw se address such neeti ngs.
They shall have no voice or vote in Union
affairs, nor shall they hold Union office or be
el ected a del egate.
Mor eover, Article 34, Section B(1l) of the constitution
vests in the president of the local union “the authority to

interpret the bylaws of the Local Union, subject to an appeal

to the Local Union Executive Board . . . .” Article 8,

Presi dent, make reports or otherw se address such

neetings. They shall have no voi ce or vote in Union
affairs, nor shall they hol d Union office or be el ected
a del egat e.



Section C(3) of the Local’s bylaws bestows the sanme authority
upon the president.

V. Application

As the foregoing makes clear, neither the Local’ s byl aws,
nor the International’s constitution confer any specific
rights on paid-up life nenbers. It is within the prerogative
of the president of the Local, Dilorio, to grant or wthhold
privileges as she sees fit. Tennian acknow edges that
di scretion, but argues that Dilorio cannot capriciously renove
sonme |ife menbers but not others fromthe mailing list for The
Union Voice. He cites no authority to support his position,
however. He nerely alleges, and testified at his deposition,
that some other life nmenbers and retirees receive the
newsl etter, and that there is no reason why he shoul d be
excluded fromits circulation.

In addition to alleging discrimnatory treatnment, Tenni an
attenmpts to craft an equitable estoppel claimout of his
renmoval fromthe Local’s mailing list. Equitable estoppel
only applies, however, when the party asserting it
detrinentally acted or failed to act in reliance on conduct of
the party against whomit is asserted. See EI Marocco Cl ub

Inc. V. Richardson, 746 A 2d 1228, 1233-34 (R 1. 2000). The

estoppel claimrequires little discussion; Tennian has fail ed



to propound any facts that suggest that he did anything to his
detrinment based on the receipt of two issues of The Union
Voi ce.

V. Exhausti on

An alternative basis for the Local’s notion is Tennian's
failure to exhaust his intra-union remedies prior to filing
suit. The LMRDA, the federal statute that governs rel ations
bet ween unions and their nmenmbers, permts courts to decline to
hear a union nenmber’s lawsuit until that menmber has exhausted
reasonabl e hearing procedures. See 29 U.S.C. §

411(a) (4)(2000).

Article 25, section E of the International’s constitution

provi des that:
1. Every dispute relating to the interpretation
or application of the Local Union bylaws or
rules or the Constitution or |aws of the
| nternati onal Union shall be exclusively
resol ved through the renedi al procedures
provi ded therein. Resolution of any such dispute
pursuant to such procedures shall be final and
bi ndi ng.
2. No nenber shall institute an action outside
t he Uni on against the International Union, Local
Uni on, or any of their officers or representatives
wi t hout first exhausting all renedies provided by
t he Local Union bylaws and rul es and the
Constitution and | aws of the International Union.

Article 26 of the International’s constitution, entitled

“Di sciplinary Proceedi ngs and Appeal s,” details an extensive



procedure for resolving alleged violations of the constitution
or a local union’s bylaws. The parties clash over whether the
instant dispute falls within the rubric of Article 26; Tennian
mai ntains that the article only applies to pure disciplinary
matters, which this is not, while the Local gives the article
a much broader construction. On its face nothing in Article
26 forecloses its application to these facts; it appears to
permt Tennian to | odge a conplaint against Dilorio with the
Local 's Executive Board for violating the Local’s bylaws or
the International’s constitution.

An addi tional, and perhaps procedurally sinpler method
for resolving the dispute presents itself in the
af orementioned Article 34, section B(1) of the International’s
constitution and its counterpart, Article 8, Section C(3) of
the Local’s bylaws. Both provisions vest in the Local’s
president “the authority to interpret the bylaws and rul es of
the Local Union . . . ,” and specify that the president’s
interpretations are subject to an appeal to the Local’s
Executive Board. Plaintiff, faced with Dilorio s apparent
i ntransi gence, could have appealed to the Board her
construction of the rights afforded to Iife nmenbers.

It is clear, in either event, that Tennian had

alternative recourse to filing suit, and that both the

10



I nternational’s and Local’s internal regulations required him
to utilize those avenues before resorting to litigation.
Tenni an argues that even if there are internal dispute
resol uti on procedures avail abl e, exhaustion would in this case
be futile. However, to be successful, a futility claim
requi res factual underpinnings that give rise to the
conclusion that the Local has stacked the deck agai nst
Tenni an. Absent his allegation that Dilorio has sone sort of
personal vendetta agai nst him Tennian has nmade no show ng
t hat any other officer of the Local, and in particular, its
executive board, the ultimte arbiter of DDOrio’s
interpretation of the bylaws, bears himany ill will or is
predi sposed to deny himrelief. In sum two
i ndependent grounds support granting the Local’s nmotion: (1)
t he absence of any affirmative obligation on its part to
provide life nmenbers with witten materials, and,
alternatively, (2) Tennian’s failure to utilize the intra-
uni on procedures available to redress his alleged slight at
t he hands of the Local’s current president. This Court
chooses to exercise its discretion by not requiring
exhaustion, and relies exclusively on the first, substantive
rationale, in order to expedite resolution of the litigation

and bring it to a conclusion on its nerits.
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By way of closing, it is beyond the purview of this Court
to conduct a searching inquiry into the internal affairs of
the Local, particularly with respect to disputes as parochi al
as this one. Dilorio’ s reasons for keeping Tennian out of the
| oop, be they personal or political, are nore appropriately
addressed within the union and not the judiciary.

V. Mbtion to Anend

A court may deny a notion to amend the conplaint if
amendrment would be futile. See Hatch v. Dep’'t For Children,
Youth and Their Famlies, 274 F.3d 12, 19 (1%t Cir. 2001).
Granting the Local’'s instant notion renders Tennian's proposed
anmendnment futile, since dism ssal of the Local deprives this
Court of subject matter jurisdiction. The Local renoved the
suit because, as a | abor organi zation, a conplaint | odged
against it by a nenber inplicates federal |abor |aws. Because
there is no reason to believe that the Retirees’ Club is a
| abor organi zation, the Local’s dism ssal elimnates any
apparent basis for federal question jurisdiction.

Accordingly, Tennian’s notion to anend is hereby deni ed.
CONCLUSI ON

For the foregoing reasons, the Local’'s notion for summary

judgnment is hereby granted, and Tennian’s notion to amend is

deni ed.
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The Clerk shall enter judgnent for the defendant forthwth.

It is so ordered.

Ronal d R Lagueux
Senior District Judge
June , 2003
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