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In July 24, 2001, this Court dismissed all clains arising out of
Efrat Ungar’s death because they were brought under 18 U S.C. § 2333,
and the Conplaint did not allege that Efrat Ungar was an Anerican
national. Estates of Ungar ex rel. Strachman v. Pal estinian Auth.,
153 F. Supp. 2d 76, 97 (D.R 1. 2001)(hereinafter, Ungar |). This
included the clainms of Efrat Ungar’'s Estate, those filed by Rabbi Uri
Dasberg and Judith Dasberg in their individual capacities, and clains
on behal f of Davir and Yishai Ungar. 1d.

Z2On July 24, 2001, this Court disn ssed Defendants Yasser
Arafat, Jibril Rajoub, Mihammed Dahl an, Amin Al -H ndi, Twfik
Tiraw, and Razi Jabali due to a |lack of personal jurisdiction.
Ungar 1, 153 F. Supp. 2d at 100. Simlarly, on January 27, 2004,



DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge
Plaintiffs filed the present action pursuant to 18 U S.C. 8§

2333 et _seq. after Yaron Ungar, an Anerican citizen, and his

w fe, Efrat Ungar, were killed in Israel by the terrorist group

Hamas. Enacted as part of the Antiterrorism Act of 1991

(hereinafter, “ATA’), 18 U S.C. A 8§ 2333% provides a cause of

action for Anerican nationals injured in their person, property,

or business by an act of international terrorism 18 U S. C. A 8§

2333(a)(1992). The Anmended Conpl ai nt nanes as defendants, the

Pal estinian Authority (hereinafter, “PA’), the Pal estinian

Li beration Organi zation (hereinafter, “PLO), Hamas-Islamc

Resi stance Movenent (a.k.a. “Harakat Al -Migawama Al -

| sl am yya”) (hereinafter, “Hamas”), and the individual Hamas

menbers responsi ble for the nurder of the Ungars.

this Court dism ssed Defendants Abdel Rahman |snail Abdel Rahnman
Ghani mat, Janml Abdel Fatah Tzabich Al Hor, Raed Fakhri Abu

Handi ya, |brahi m Ghani mat, and | man Mahnud Hassan Faud Kafi she
due to a lack of personal jurisdiction. Estates of Ungar ex rel.
Strachman v. Pal estinian Authority, No. 00-105L, 2003 W. 21658605
at *6 (D.R 1. Jan. 27, 2004)(Ungar 111).

*Congress originally enacted Sections 2331-2338 as part of
the Antiterrorism Act of 1990. Pub.L. No. 101-519, § 132, 104
Stat. 2250-2253 (1990). However, that Public Law has no
currently effective sections. Congress re-enacted these sections
as part of the Federal Courts Adm nistration Act of 1992. Pub.L
No. 102-572, Title X, 8§ 1003(a)(1)-(5), 106 Stat. 4521-4524
(1992), which was anmended on Cctober 31, 1994 to Pub.L.No. 103-
429, 8 2(1), 108 Stat. 4377. Ungar 11, 228 F. Supp. 2d at 41
n. 1.



This matter is before the Court on the notion of the
Def endants PA and PLO to dism ss the Amended Conpl ai nt pursuant
to Rule 12(b)(1) of the Federal Rules of Civil Procedure. These
Def endants argue that this Court |acks subject matter
jurisdiction over the Arended Conpl aint due to the existence of
non-justiciable political questions and sovereign imunity. This
writer addressed simlar argunents in Ungar Il and arrives at the
same conclusions herein. This Court has subject matter
jurisdiction because the instant case arises under federal |aw,
namely, the ATA. The doctrines of non-justicibility and
sovereign immunity do not divest this Court of jurisdiction over
t he Anended Conplaint for two reasons. First, there are no non-
justicibile political questions in this case because the Anended
Conpl ai nt presents tort clains raising issues that are
constitutionally commtted only to the judicial branch of
governnent. Second, the PA and PLO do not constitute or
represent a State as defined by the law of the United States and
applicable international |aw because both entities |ack a defined
territory with a permanent popul ation controlled by a governnent
that has the capacity to enter into foreign relations.
Therefore, for the reasons that follow, this Court concludes that

the notion of the PA and PLO to disnm ss nust be deni ed.



l. Background and Procedural History
The Murders of Yaron and Efrat Ungar

As this witer discussed in Estates of Ungar ex rel.

Strachman v. Pal estinian Authority, 153 F. Supp. 2d 76, 82-83

(D.R 1. 2001)(“Ungar 1”")and Estates of Ungar ex rel. Strachman v.

Pal estinian Authority, 228 F. Supp. 2d 40, 41 (D.R |

2002) (“Ungar 11"), on June 9, 1996, Yaron and Efrat Ungar were
traveling home froma wedding in Israel wth their nine nonth old
son, Plaintiff Yishai Ungar, when a vehicle driven by Raed Fakhr
Abu Handi ya (“Abu Handi ya”) approached their car. Abdel Rahman

| smai | Abdel Rahman Ghani mat (“ Rahman Ghani mat”) and Jamal Abdel
Fat ah Tzabich Al Hor (“Hor”) opened fire on the Ungars’ car and
nmur dered Yaron and Efrat Ungar in cold blood. Yishai Ungar
survived the attack uninjured. Plaintiff, Davir Ungar, the
Ungars’ ol der son, was not in the car during the shooting.

The nmen involved in the shooting were nenbers of Hamas, a
terrorist group dedicated to nurdering Israeli and Jew sh peopl e
t hrough bonbi ngs, shootings, and other violent acts. Hamas is
based in and operates fromareas controlled by the PA and PLO and
Yasser Arafat, the head of the PLO. Small groups of Hanas
menbers organi ze cells to carry out their terrorist activities.
Abu Handi ya, Rahman Ghani mat, Hor, |brahi m Ghani mat and | man
Mahnud Hassan Fuad Kafishe (“Kafishe”) conprised the terrorist

cell that nurdered the Ungars. Abu Handiya, Rahman Ghani mat,



Hor, and Kafishe were convicted in the Israeli courts of
menbership in Hamas and on charges related to the nmurders of
Yaron and Efrat Ungar. An arrest warrant was issued for
def endant | brahi m Ghani mat who remains at large and is believed
to be residing in an area controlled by the PA and PLO

On Cctober 25, 1999, an Israeli court appointed Rhode Island
attorney David Strachman (“Strachman”) adm ni strator of the
estates of Yaron and Efrat Ungar. Strachman was to adm nister
and realize assets, rights, and causes of action to pursue within
the United States on behalf of the estates. Strachman initiated
the instant litigation on March 13, 2000, utilizing the ATA
Ungar |: The First Motion to Dismss

In Ungar |, this witer addressed several grounds raised in
the PA and PLO Defendants’ notion to dismss. This Court
determ ned that it had subject matter and personal jurisdiction
over the PA and PLO, found that venue and service of process were
proper, and denied the notion to dism ss due to an i nconveni ent
forum 153 F. Supp. 2d at 100. This witer dism ssed the clains
under 8§ 2333 of the ATA involving Efrat Ungar’s estate because
the Conplaint did not allege that Efrat Ungar was an Anerican
national. Ungar |, 153 F. Supp. 2d at 97. The PA and PLO
Def endants’ notion to dism ss the renmai ning counts under § 2333
was denied. [1d. at 100. This Court dismssed all clains against

Def endants Yasser Arafat, Jibril Rajoub, Mihanmmred Dahl an, Am n



Al-Hndi, TwWfik Tirawi, and Razi Jabali (all PA or PLO officials)
due to a lack of personal jurisdiction. [d. This Court granted
the notion to dismss the state law clains for death by wongfu
act, negligence, intentional infliction of enotional distress,
and negligent infliction of enotional distress. 1d. Finally,
Plaintiffs were granted | eave to anmend the Conpl ai nt because they
had not pled the state |law clains under Israeli |aw as required
by Rhode Island’ s choice of lawrules in tort matters. [1d.
Plaintiffs File an Anended Conpl ai nt

Plaintiffs then filed an Arended Conpl ai nt on August 23,
2001, which states four causes of action. Wth the exception of
Count 1, all clainms are brought on behalf of all Plaintiffs
agai nst all Defendants. Count | of the Anended Conplaint is
brought only on behalf of Plaintiffs, The Estate of Yaron Ungar,
Dvir Ungar, Yishai Ungar, Meyer Ungar, Judith Ungar, Am chai
Ungar, Dafna Ungar, and M chael Cohen.

The factual basis for each claimis essentially the sane.
Plaintiffs allege that the PA and PLO Defendants repeatedly
prai sed Hanmas and its operatives, who engaged in terrorist
activities and violent acts against Jewish civilians and |srael

targets. Pls.” Am Conpl. 1 43. Plaintiffs also allege that the

PA and PLO Defendants “prai sed, advocated, encouraged, solicited,
and incited’” these terrorist activities. 1d. In addition,

Plaintiffs allege that Yaron and Efrat Ungar were killed by these



acts of international terrorismand that the individually nanmed

Def endants ai ded and abetted such acts. 1d. § 47. These
killings allegedly caused the decedents and Plaintiffs to suffer
severe physical, emotional, and financial injuries. 1d.

Count | of the Anended Conpl aint asserts that Defendants
engaged in acts of international terrorismas defined in 18
US C 8 2331. Specifically, Plaintiffs allege that the actions
of Defendants: 1)constitute violations of United States’ crim nal
| aw and would be crimnal violations if conmtted wthin the
United States’ jurisdiction; 2)appear to be intended to
intimdate or coerce a civilian popul ation and influence the
policy of a governnent by intimdation or coercion; and

3)occurred outside the United States. Pls.” Am Conpl. Y 41-43.

Count 11 alleges negligence under Section 35 of the |srael
Cvil Wongs Odinances (“ICWJ'). Plaintiffs allege that a
reasonabl e person under the same circunstances woul d have
foreseen that Plaintiffs would likely be injured by the acts and

on ssi ons of Defendants. Pls.” Am Conpl. § 60. The Anended

Conpl ai nt avers that the PA and PLO and their agents, acting

within the scope of their enploynent and agency, failed to use

the skill and degree of caution that a reasonabl e person would
have used under simlar circunstances. |d. at { 59.
Count 111 alleges breaches of statutory obligations under

Section 63 of the ICAMD. That Section provides a cause of action



for the failure to conply with an obligation inposed by any
enactnment of the CWD. Sonme of the statutory obligations

al | egedly breached by Defendants include Section 300 (rnurder),
Section 3 (nmenbership in a terrorist organization), and Article
XV of the Interim Agreenent on the West Bank and the Gaza Strip
of Septenber 28, 1995, (“Interim Agreenent”).* Article XV of the
Interi mAgreenent was enacted into | aw by Israel and inposes a
duty on public officials to prevent acts of terrorismin the Wst

Bank and Gaza Strip. See Pls.” Am Conpl. at § 69(a)-(b), (d).

Count 1V alleges assault under | CAND Section 23. That
section provides a cause of action for the intentional use of any
kind of force against a person’s body wi thout his or her consent.
Plaintiffs allege that Hamas and the individual Hamas Def endants
attenpted to and intentionally used force against the Ungars

wi t hout their consent. Pls.” Am Conpl. 99 76-77. Plaintiffs

further contend that the PA and PLO 1)solicited and advi sed the
Hamas Defendants to conmt the alleged assault; and 2)ai ded and

abetted the commi ssion of said assault. Pls.” Am Conpl. Y 79.

Ungar 1l: The PA and PLO s Mdtion to Dism ss the Arended
Conpl ai nt

On Novenber 28, 2001, the PA and PLO Defendants filed a

nmotion to dism ss the Arended Conpl aint pursuant to Rule 12(b)(6)

“‘Additionally, Plaintiffs allege violations of nunerous
other statutory obligations. For a conplete list, see f 69 of
t he Amended Conpl ai nt.



of the Federal Rules of G vil Procedure. These Defendants argued
that: 1)the case | acked judicially discoverable and manageabl e
standards for resolving Plaintiffs’ clainms; 2)this Court should
reconsider its denial of the previous notion to dismss for
failure to state a claimon which relief could be granted;
3)their claimto immunity was stronger than ever because they
were closer to full nenbership in the United Nations than at any
time in the past; and alternatively, 4)this court should certify
an interlocutory appeal pursuant to 28 U S.C. §8 1292(b) and stay
t he proceedi ngs pending a disposition of the notion and/or
appeal. On Novenber 4, 2002, this witer rejected the above

argunents, denied the notion to dismss the Anended Conpl ai nt,

and refused to certify any issues for interlocutory appeal. See
Ungar 11, 228 F. Supp. 2d at 41.

On Novenber 20, 2002, the PA and PLO Defendants filed a
notion for reconsideration of this Court’s Novenmber 4, 2002
Deci si on and Order, which was subsequently denied. The PA and
PLO Defendants then filed a notice of interlocutory appeal. The
Court of Appeals for the First Crcuit affirmed this Court’s
decision in Ungar Il and denial of the notion for
reconsi deration. However, the Court of Appeals noted that the PA
and PLO had not yet answered the Anended Conpl ai nt and m ght
still be able to raise a sovereign inmunity defense in a proper

and tinmely manner but took no position on the nerits of that



def ense. Ungar v. Pal estinian Liberation Org., No. 03-1544, 2003

W. 21254790, at *1 (1st Gr. My 27, 2003).
The PA, PLO, and Hanmaes Defendants are Defaulted

On April 21, 2003, the Cerk, at Mgistrate Judge David
Martin's direction, entered a default as to the PA and PLO
Defendants for their failure to answer the Amended Conpl ai nt
within the time allotted. Thereafter, Judge Martin held hearings
on Plaintiffs’ notions to enter default judgnents against the PA
and PLO Defendants and took those matters under advisement. He
has recently issued a Report and Recommendati on on the subject,
which will be dealt with later by this Court. Plaintiffs nmade a
simlar notion to enter a default judgnent against the Hamas and
t he individual Hanas Defendants. On January 27, 2004, this Court
adopt ed Judge Martin's Report and Recommendati on and granted
Plaintiffs’ notion to enter a default judgenent against the

Hanmas. See Estates of Ungar ex rel. Strachman v. Pal estini an

Aut h., No. 00-105L, 2003 W. 21658605 at *7 (D.RI. Jan. 27,

2004) (Ungar 111). This Court denied the notion as to the

i ndi vi dual Hamas Def endants and di sm ssed the clai ns agai nst

t hose Defendants due to a |l ack of personal jurisdiction. 1d. at
*1-2. This Court also granted Plaintiffs’ notion to enter a
final judgnent against the Hamas for a total anount of
$116, 409, 123. 00 plus attorneys’ fees and court costs. 1d. at *7-

8.

10



The Present Matter: The PA and PLO s Third Motion to Dismss

The PA and PLO filed the present notion on June 13, 2003.
They argue that non-justiciable political questions, sovereign
immunity, and the jurisdictional bar inposed by 18 U.S.C. 8§ 2337
divest this Court of jurisdiction over the Arended Conpl ai nt.
Plaintiffs filed their objections to the present notion on August
8, 2003, to which the PA and PLO replied on Septenber 15, 2003.
Plaintiffs filed a surreply on Cctober 14, 2003, arguing that the
PA and PLO had failed to address any of Plaintiffs’ specific
contentions.

Thereafter, on Cctober 16, 2003, this Court held a hearing
on the present notion to dismss and took the matter under
advi senment. Then, the PA and PLO filed yet another response to
Plaintiffs’ surreply in further support of their notion. The
i ssues presented have been extensively and conpletely briefed and

argued and the matter is now in order for decision.

1. Standards for Decision

Federal courts have limted subject matter jurisdiction and
may only hear a case when there is both constitutional and
statutory authority for federal jurisdiction. Erw n Chenerinsky,

Federal Jurisdiction, 8 5.1, at 258 (3d ed. 1999).

Constitutional authority derives fromArticle Il of the United

States Constitution, which grants judicial power to hear, anong

11



others, all cases, in law and equity that arise under the
Constitution, laws, or treaties of the United States. U S
Const., art. Ill, 8 2. The Suprene Court has interpreted this
“arising under” provision broadly and has held that a case arises
under the laws of the United States whenever a federal |aw forns
an ingredient of the original cause of action. Chenerinsky,

supra, 8 5.2, at 268-69(citing Gsborn v. Bank of the United

States, 22 U S. (Weat) 738, 823 (1824)).

The exi stence of a constitutional provision, while
necessary, is not enough to create subject matter jurisdiction in
a federal court. Chenerinsky, supra, 8 5.1, at 258. There nust
al so be a federal statute authorizing such jurisdiction. I1d.
This requirenment of statutory authority reflects the power of
Congress to create and determne the jurisdiction of the | ower
federal courts. See U S. Const., art. Ill, 8 1. 28 US.C. 8§
1331 provides the requisite statutory authority because that
statute gives the federal courts subject matter jurisdiction over
cases that arise under the Constitution, |laws, or treaties of the
United States. The “arising under” requirenment of 28 U S.C. 8§
1331 is satisfied when the conplaint states a cause of action

based on federal |law, Louisville and Nashville R R v. Mttley,

211 U. S. 149, 152 (1908), and that federal |aw creates the cause

of action, Merril Dow Pharnmaceuticals, Inc. v. Thonpson, 478 U. S

804, 808 (1986), or the lawsuit requires the construction or

12



application of federal law, Smth v. Kansas Cty Title & Trust

Co., 255 U.S. 180, 199 (1921).

A notion to dism ss an action under Rule 12(b)(1) chall enges
the federal court’s subject matter jurisdiction over the action
by questioning whether there is both constitutional and statutory
authority to hear the case. See 5A Charles Allen Wight & Arthur

R MIller, Federal Practice and Procedure, 8 1350, at 194 (West

1990). Litigants use a Rule 12(b)(1) notion to attack two types
of defects. 1d. at 211. One defect arises when the conplaint
does not denonstrate that the federal court has subject matter
jurisdiction over the case. [1d. at 211-12. The other defect
stens fromthe court’s substantive lack of jurisdiction over the
subject matter, a defect that exists despite the fornal
sufficiency of the allegations in the conplaint. 1d. at 212.
Since this latter defect often involves a factual dispute, the
nmoving party may use affidavits and other materials to support

his or her notion. ld. at 213. See also Valentin v. Hosp. Bella

Vista, 254 F.3d 358, 364 (1st Cr. 2002) (when a fact-bound
jurisdictional question |oons, a court nmust be all owed

consi derabl e | eeway in weighing the proof, draw ng reasonabl e
i nferences, and satisfying itself that subject matter

jurisdiction exists); Kelly v. Syria Shell PetroleumDev. B.V.,

213 F. 3d 841, 849 (5th G r. 2000)(quoting Mran v. Kingdom of

Saudi Arabia, 27 F.3d 169, 172 (5th Cr. 1994)(court has

13



di scretion to devise a nethod for determning the jurisdictional
i ssue, which may include considering affidavits, allow ng

di scovery, and hearing oral testinony)). A party’s attachnent
and the court’s consideration of exhibits and material s other
than the conplaint do not convert a notion to dismss into a

summary judgnent notion. Gonzalez v. United States, 284 F.3d

281, 288 (1st Gr. 2002).

I11. Discussion

This Court has constitutional and statutory authority to
exercise federal jurisdiction in the present case.
Constitutional authority exists because Plaintiffs brought this
action pursuant to the ATA, thus nmeking federal |aw the main
i ngredient of their cause of action. This Court also has
statutory authority, under 28 U. S.C. § 1331, to exercise
jurisdiction because the Amended Conpl aint states a cause of
action based on federal |law, that being Section 2333 of the ATA
Section 2333 also creates the present cause of action because it
provides a civil renmedy for Anmerican nationals who are victins of
acts of international terrorism This lawsuit also requires the
construction and application of federal |aw, again 8§ 2333.
Therefore, this Court has both constitutional and statutory
authority to exercise jurisdiction in this case.

The present notion addresses the second type of defect, a

14



substantive |ack of jurisdiction. The PA and PLO argue that
al t hough t he Anended Conpl ai nt presents a federal cause of
action, the doctrines of non-justicibility and sovereign i nmunity
protect them and divest this Court of subject matter jurisdiction
over the Anended Conplaint. The issues of non-justiciability and
sovereign imunity are properly raised through a Rule 12(b)(1)
nmotion. Wight & MIller, supra, at 195-96

The PA and PLO nmake three argunents in support of their
nmotion. First, they argue that the issues in this case present
non-justiciable political questions. Second, they contend that
this Court |acks subject matter jurisdiction because they enjoy
soverei gn and governnmental immunity under the Foreign Sovereign
Imunities Act (“FSIA"), 28 U S.C. A 8 1604 et seq. Finally,
they argue, in the alternative, that this Court | acks
jurisdiction due to 18 U S.C. § 2337.

Plaintiffs argue that this Court has already decided these
issues and in any event, the PA and PLO have wai ved the sovereign
imunity defense by filing numerous notions before first

attenpting to raise that claimin January of 2002. Pls.” Mem in

op’'n. to Defs.” Rule 12(b) Mdt. to Disnmss the Am Conpl., at

26. The FSI A provides an exception to sovereign imunity when a
foreign State waives its immunity either explicitly or by
inplication. 28 U S.C A 8§ 1605(a)(1). There is an inplicit

wai ver when a foreign State files a responsive pleading in an

15



action without raising the sovereign immunity defense. H R Rep.

No. 94-1487, reprinted in 1976 U S.C.C. A N at 6617; Canadi an

Overseas Ores Ltd. v. Conpania De Acero Del Pacifico S. A, 727

F.2d 274, 277 (2d Gr. 1984); Reisen v. Jamaca Vacations Ltd.

Inc., 790 F. Supp. 272, 274-75 (S.D. Fl. 1992). Since the
Federal Rules of Cvil Procedure explicitly distinguish pleadings
fromnotions, conpare Fed. R Civ. P. 7(a) with Fed. R Cv. P.
7(b), the consensus anong the courts is that notions are not
“responsi ve pl eadi ngs” for purposes of raising a sovereign

immunity defense. Canadi an Overseas, 727 F.2d at 277; Reisen,

790 F. Supp. at 275. Therefore, filing a variety of notions,
including a notion to dism ss does not automatically waive the

def ense. Canadi an Overseas, 727 F.2d at 277. See al so Rodri guez

v. Transnave Inc., 8 F.3d 284, 289 (5th Gr. 1993)(case | aw

indicates that federal courts are reluctant to find a waiver from
a foreign State’'s participation in litigation).

In this case, the PA and PLO Defendants did not answer the
Amended Conpl aint but filed two previous notions to dismss.
This witer rejected their argunments regarding sovereign imunity
in Ungar Il. However, since notions are not responsive
pl eadi ngs, the PA and PLO Defendants’ failure to raise sovereign
immunity in their initial nmotion to dismss did not automatically
wai ve the defense of sovereign imunity within the neaning of the

FSI A exception. Therefore, although this Court has addressed

16



sonme of the issues raised by the PA and PLO in previous opinions
at different stages of this litigation, this witer wll, once

agai n, consider each of Defendants’ argunments in turn.

The Present Case Does not Present any Non-Justiciable Political
Quest i ons.

Def endants argue that this Court should dism ss the Anended
Conpl ai nt because Plaintiffs’ clains present non-justiciable

political questions. Mem in Supp. of Palestinian Defs.’” Rule

12(b) (1) Mot. to Dismss the Am Conpl., at 1. Def endant s rai sed

and this Court rejected the sane argunent in Ungar Il and does so
again now. See Ungar 11, 228 F. Supp. 2d at 44-47.

The PA and PLO repeatedly fail to realize that the non-
justicibility doctrine is one of political questions and not
political cases. Ungar 11, 228 F. Supp. 2d at 45(citations
omtted). Plaintiffs brought the present tort clains seeking
damages under federal |aw and raising issues that are
constitutionally commtted only to the judicial branch of

government. 1d.(quoting Klinghoffer v. S .N.C. Achille Lauro Ed

Altri-Gestione Mdtonave Achille Lauro I n Amm ni strazi one

Straordinaria, 937 F.2d 44, 49 (2d Gr. 1991)). The ATA provides

the requisite judicially discoverable and nmanageabl e st andards
for deciding Plaintiffs’ clains because that statute creates a
federal cause of action for acts of “international terrorisni and

precisely defines that term Biton v. Palestine Interim Self

17



Gov’'t. Auth., No. 01-0382(RMC), 2004 W 540504, at *9 (D.D.C.

Mar. 18, 2004). The fact that the PA and PLO s alleged terrori st
acts may have arisen in a politically charged context and were
commtted in an area where the United States has a strong foreign

policy interest does not convert the present tort clains into

non-justiciable political questions. Ungar 11, 228 F. Supp. 2d
at 45(quoting Klinghoffer, 937 F.2d at 49). 1In a recent

decision, the United States District Court for the Southern
District of New York noted that in adjudicating a simlar ATA

cl ai m agai nst the PA and PLO the Court would not give its views
on the broader political questions formng the backdrop of the
lawsuit and would only determ ne whether and to what extent the
plaintiffs could recover in tort for the acts of violence

commtted against them Knox v. Palestine Liberation Org., No.

03 Giv. 4466, 2004 W 385024, at *22 (S.D.N.Y. Mar. 1, 2004).
Simlarly, this Court nmust only determ ne whether and to what
extent Plaintiffs may recover for the alleged terrorist acts of
the PA and PLO. In so doing, this Court will not express its
views on the political context in which these Defendants may have
commtted such acts. Since there are no political questions
presented, this Court again denies Defendants’ notion to dismss

on non-justicibility grounds.

18



The PA and PLO s Fl awed Assertion of Sovereign Immunity

Contrary to the assertions of the PA and PLO the ATA
and FSI A provide identical rather than alternative defenses of
sovereign imunity. In order to effectively raise the shield of
sovereign imunity, an entity nust be a State or an agency or
instrunentality of a State that satisfies the criteria set forth
in the Restatenent Third on Foreign Relations Law. As discussed
bel ow, the PA and PLO s notion to dism ss based on sovereign
i mmunity must be denied for four reasons: 1)no imunity follows
fromthe non-existent statehood of the entity called Pal estine;
2)the PA does not satisfy the criteria for statehood; 3)the PLO
does not satisfy the criteria for statehood; and alternatively,
4)the United States does not recognize the PA or PLO as a State
or as representatives of a purported Pal estinian State.

The Sovereign Inmmunity Inquiries Under the ATA and FSI A are
| denti cal

The PA and PLO present the FSIA and 8§ 2337 of the ATA as
alternative grounds for their notion to dismss. This is
erroneous because it is well-established that the FSIA sets forth
t he sol e and exclusive standard to resolve all issues of

sovereign imunity. Argentine Republic v. Amerada Hess Shi ppi ng

Corp., 488 U.S. 428, 443 (1989); Peterson v. Islam c Republic of

Iran, 264 F. Supp. 2d 46, 59 (D.C. Cr. 2003); Rodriguez v.

Transnave Inc., 8 F.3d 284, 287 (5th Gr. 1993); Al berti v.

Enpresa N caraguense De |a Carne, 705 F.2d 250, 252 (7th Cr
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1983); First Am Corp. v. Sheikh Zayed Bin Sultan Al - Nahyan, 948

F. Supp. 1107, 1120 (D.D.C. 1996); Republic of France v. Standard

Ol Co., 491 F. Supp. 161, 166 (N.D. Il11. 1979); H. R Rep. 94-

1484, 94th Cong., 2d Sess. at 6 (1976) reprinted in, 1976

US CCA N 6604, 6610; 14A Charles Allen Wight, Arthur R

MIller & Edward H. Cooper, Federal Practice and Procedure, 8§

3662, at 203 (3d ed. 1998).

The | anguage and | egi slative history of Section 2337(2)of
t he ATA denonstrate that it is to be read and applied in par
materia with the FSIA ° For exanple, one Executive Branch
of ficial urged Congress to include Section 2337(2) to be clear
that the ATA would not |imt the scope of the FSIA, but rather
clarify its ordinary principles of sovereign imunity.

Antiterrorism Act of 1990: Hearing on S2465 Before the Subcomm

on Cs. and Admin. Practice of the Comm on the Judiciary, U S.

S., 101st Cong., at 37 (1990)(statenent of Steven R Val entine,
Deputy Assistant Attorney CGeneral, Cvil Division). See also
Knox, 2004 W. at *5. Another official testified that adding §
2337(2) would “maintain the status quo regardi ng sovereign States

and their officials: no cause of action for acts of international

°Section 2337(2) of the Anti Terrorism Act states that no
action shall be naintai ned under Section 2333 against a foreign
state, an agency of a foreign state, an officer or enployee of a
foreign state or an agency thereof acting within his or her
of ficial capacity or under color of legal authority. 18 U S. C A
§ 2337(2)(2002).
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terrorismexists against them” 1d. at 18 (statenent of Al an J.
Kreczko, Deputy Legal Advisor, Departnent of State, Washi ngton,
D.C.). However, not including this limtation could change the
| aw of sovereign imunity and | ead hostile states to enact
reciprocal legislation for use in alleging that legitimte
activities of the United States mlitary constitute terrorist
acts. 1d. at 19.

In other words, Section 2337(2) prevents Section 2333 from
derogating the sovereign imunity granted by the FSIA. The ATA
reflects the doctrine of sovereign immunity and the rel evant
sections of the ATA and FSI A function in tandemto provide a
foreign State with a single statutory defense to actions brought
under the ATA. See Knox, 2004 WL at * 5(making it clear that the
sovereign imunity inquiries under the ATA and FSIA are
identical). Thus, a defendant entitled to sovereign immunity
under the FSIA is imune fromsuit under the ATA. Conversely, a
def endant who is not entitled to sovereign imunity under the
FSI A cannot plead that defense under Section 2337(2) of the ATA
This Court’s inquiry under both provisions is the sanme: whether
the PA and/or the PLO represent or constitute a foreign State and
are thus entitled to sovereign i nmunity.

The Doctrine of Sovereign |nmunity

Sovereign immunity is a doctrine of international |aw that

requires donestic courts to relinquish jurisdiction over a
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foreign state in appropriate cases. H R Rep. 94-1487, reprinted
in, 1976 U S.C C AN at 6606. The United States Congress
adopted this doctrine by enacting the FSIA in 1976. 1d. The
FSI A brought the practice of the United States into conformty
with that of other nations by |eaving sovereign immunity

determ nations exclusively to the courts. 28 U S.C. A 8 1602

(1994); H R Rep. 94-1487, reprinted in, 1976 U.S.C.C. A N at

6610.
The doctrine of sovereign imunity limts a district court’s

subject matter jurisdiction. See, Verlinden v. Central Bank of

Ni geria, 461 U S. 476, 489 (1983)(noting that under the FSIA a
federal court |acks subject matter jurisdiction over an action
against a foreign state unless the action falls wthin one of the

FSI A's enunerated exceptions); accord Peterson, 264 F. Supp. 2d

at 59; Phoeni x Consulting Inc. v. Republic of Angola, 216 F.3d

36, 39 (D.C. Gr. 2000); Reisen, 790 F. Supp. at 274. See also
28 U S.C. A 8 1605 (1994)(stating the exceptions to foreign
sovereign imunity). |In order to effectively raise the shield of
sovereign immunity, a foreign entity nust establish a prima facie
case on two elenents: 1)that it is a foreign state under the
definition enployed by the FSIA;, and 2)that the claimrelates to
a public act. Alberti, 705 F.2d at 256. |If and when this

evi dence i s produced, the FSI A provides a presunption of

immunity, which a plaintiff may rebut by denonstrating that one
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of the statutory exceptions applies. 1d. |If the plaintiff so
denonstrates, the defendant nust prove its entitlenent to
immunity by a preponderance of the evidence. 1d. See

al so Phoeni x Consulting, 216 F.3d at 40(defendant has the burden

of proving that plaintiff’s allegations do not bring the case

wWithin a statutory exception to immnity); accord Sout hway v.

Cent. Bank of Nigeria, 198 F.3d 1210, 1215 (10th Cr. 1999);

Knox, 2004 W, at *19. A defendant entitled to sovereign
immunity not only has a defense to liability on the nerits of the
case but also is imune fromtrial and the burdens of litigation.

Phoeni x Consulting, 216 F.3d at 39. See also Wight, Mller &

Cooper, supra, 8§ 3662, at 173.

The | egislative history of the FSIA indicates that Congress
vi ewed sovereign imunity as an affirmati ve defense that a party
must specifically plead to avoid a waiver. H R Rep. No. 94-

1487, reprinted in, 1976 U S.C.C A N at 6616; Southway, 198 F. 3d

at 1215-16(quoting the aforenenti oned House Report); Canadi an
Overseas, 727 F.2d at 277. Rule 8(c) of the Federal Rul es of
Civil Procedure requires a defendant to specifically set forth
any applicable affirmative defenses in his or her answer to the
plaintiff’s conpl aint.

The current posture of this case presents a procedural
irregularity because the PA and PLOfailed to file an answer and

have been defaulted. These Defendants have chosen not to
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chal l enge the nerits of Plaintiffs’ case and decided instead to
pl ace all of their eggs in one basket: this present notion.
Unfortunately for Defendants, as will be di scussed bel ow, that
basket is porous. However, procedurally, sovereign inmunity is a
jurisdictional defense, which a defendant may raise at any point

inthe litigation. Jakobsen v. Mass. Port Auth., 520 F.2d 810,

813 n.3 (1st Gr. 1975)(citing Edel eman v. Jorden, 415 U. S. 651,

677-78 (1974)). Therefore, the PA and PLO Defendants’ failure to
file an answer and thus default do not affect their ability to
now rai se a sovereign imunity defense.

The PA and PLO Must Denpnstrate that they Satisfy the Lega
Criteria for Statehood.

Only States enjoy sovereign immunity. The FSIA defines a
State to include a political subdivision or an agency or
instrunmentality of a Foreign State. 28 U S.C. A 8 1603(a)(1994).
Thi s | anguage indicates that the starting point in any sovereign
i munity anal ysis nust be the question of whether the entity
claimng the defense is a State or is an agent or instrunentality
of an established State. The PA and PLO then, have the daunting
task of denonstrating to this Court that the PA, PLO or the
entity called Pal estine satisfy the | egal requirenments for
st at ehood.

I nternational |aw determ nes statehood. Omar M Dajani

Stall ed Bet ween Seasons: The International Legal Status of

Pal estine During the InterimPeriod, 26 Denv. J. Int’'l. L. &
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Pol’y., 27, 80 (1997). The 1933 Montevi deo Convention on the
Rights and Duties of States sets forth the | egal standard for

evaluating an entity’'s claimto statehood. Convention on the

Ri ghts and Duties of States, Dec. 26, 1933, art. 1, 49 Stat.

3097, T.S. No. 881, 165 L.N.T.S. 19(entered into force Dec. 26,
1934) (herei nafter “Montevi deo Convention”). See also, Dajani,
supra, at 81. Under the Montevideo Convention, an entity is a
State when it possesses: 1l)a permanent popul ation; 2)a defined
territory; 3)a governnment and 4)the capacity to enter into
relations with other states. 1d.

The United States adopted these criteria and codified them
in Section 201 of the Restatenent Third on Foreign Rel ations Law.
Federal courts consistently apply the four criteria to determ ne
whet her or not an entity is a State and thus qualifies for the

protections of sovereign immnity. Doe v. Islamc Salvation

Front, 993 F. Supp. 3, 9 (D.D.C. 1998); accord Kadic v. Karadzic,

70 F. 3d 232, 244 (2d Gr. 1996); Mrgan Guar. Trust Co. V.

Republic of Palau, 924 F.2d 1237, 1243 (2d Gr. 1991)(quoting the

Restatenent Third of Foreign Relations); Klinghoffer, 937 F.2d at

47(applying the four criteria and concluding that the PLO net

none of the requirenents for statehood); Nat’'l Petrochem cal Co.

of lran v. The MT Stolt Sheaf, 860 F.2d 551, 553 (2d G r. 1988);

Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 791 n.21 (D.C

Cir. 1984); Biton, 2004 W. at *6; Knox, 2004 WL at *8.
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Al though this witer will discuss and anal yze the four
criteria separately with regard to the PA and PLO, international
jurisprudence suggests that the criteria relate to and are

defined by one another. Krystyna Marek, Continuity of States in

Public International Law, at 162 (1968)(suggesting that a State

exists in the international |aw sense, “when there is an
i ndependent | egal order, effectively valid throughout a defined
territory, and with regard to a defined popul ation”); Lassa

OQppenheim International Law, 8 34 (8th ed. 1947)(noting a State

proper is in existence when a people is settled in a territory
under its own sovereign governnent). Therefore, the four
criteria are intertwined making it difficult, if not inpossible,
to satisfy one or two requirenents while failing to satisfy the
others. Thus, an entity’'s claimto statehood fails if any one
criterion is not satisfied.

The PA and PLO Cannot Rely on the “Statehood” of Palestine to
Support Their Clains to Sovereign | nmunity.

The PA and PLO argue that they are core el enents and perform
core functions of the Pal estinian governnent and this Court nust

consider thempart of the State of Palestine. Defs.’ Resp. to

Pls.” Surreply in Further Supp. of Defs.’” Rule 12(b)(1) Mt. to

Dismss the Am_ Conpl., at 4. As such, they assert that they are

protected by a sovereign imunity that follows from“the
st at ehood of Palestine.” 1d. at 3. Plaintiffs argue that there

is no State of Palestine and in any event, the entity called
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Pal estine is not a current defendant. Pls.” Mem in OQop’'n. to

Defs.” Rule 12(b)(1) Mot. to Disnmss the Am Conpl., at 12, n.17.

The PA and PLO s argunent nust fail because Pal estine® does
not satisfy the four criteria for statehood and is not a State
under prevailing international |egal standards. Dajani, supra,
at 79. Rather, Palestine is a people, a territory, or an Interim
Authority of rather limted authority. 1d. at 74. The United
Nations refers to this entity as “the question of Pal estine.”

Summary Record of the 217th Meeting, [1995], U N Doc. A/ AC

183/ SR. 217, at para. 3; U N Doc. A/Res/3210( XXl X)(1974); Ex. 17

to Defs.” Mbt. to Disniss the Am Conpl. The United States does

not give diplomatic recognition to Palestine and instead refers

toit as an entity. Klinghoffer, 937 F.2d at 46; Zenineh v. Fed.

Labs. Inc., 975 F. Supp. 774, 777 (WD. Pa. 1994). Wiile close
to one-hundred and fourteen nations gave sone form of recognition
to a Palestinian State by April of 1989, a mpjority of these
countries recognized it as a “legitimte aspiration” rather than
an existing reality. Dajani, supra, at 60. The recent Roadmap
for Peace evinces the aspirational nature of Pal estinian
statehood by noting the desire for a negotiated settl enent that

will result, through a series of phases, in the “energence of an

°Here and el sewhere, this witer uses the term “Pal estine”
to refer to the Palestinian territory rather than the State of
Pal esti ne, whose | egal existence is one of the underlying issues
rai sed by the present notion. See Knox, 2004 W. at *5, n.7.
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i ndependent, denocratic, and viable Palestinian State living side
by side in peace and security with Israel and its other

nei ghbors.” A Performance-Based Roadnmap to a Permanent Two-State

Solution to the Israeli-Palestinian Conflict, U N. Doc.

S/ 2003/ 529, annex (May 7, 2003), available at,

http://dom no. un.org/uni spal.nsf. Furthernore, Palestinian
Cabi net M nister Saeb Ereka recently stated that Israel’s
uni | ateral disengagenent plan was a deliberate attenpt by
Israel’s Prine Mnister Ariel Sharon to postpone or delay the

creation of a Palestinian State. Kari n Laub, Sharon: Pal esti ni an

State May Take Years, Associated Press, Apr. 5, 2004. Neither

the Declaration of Principles, the InterimAgreenent, nor any of
the Osl o Accords purports to create a State of Pal estine. Knox,
2004 W. at *8. Instead, the docunents are clear that Pal estinian
statehood is aspirational and apportion power to ensure that
there could be no State of Pal estine under the Restatenent
criteria. 1d. Thus, Palestine is an anorphous entity whose
status remains a question. This questionable status disposes of
the PA and PLO s argunents that they enjoy the sanme inmunity as
Pal estine. Pal estine, |acking statehood, does not enjoy any
sovereign imunity and the PA and PLO cannot stake their clains
to sovereign inmunity in the ground of a non-existent state.
Therefore, this Court now turns to the question of whether the

current defendants, the PA and PLO satisfy the four criteria for

28



statehood and are, thus, entitled to sovereign imunity.

The PA does not Satisfy the Legal Criteria for Statehood

The PLO and the Israeli governnment negotiated and agreed to
the Declaration of Principles on Interim Self-Governing
Arrangenments of Septenber 13, 1993 (“DOP’) and the Israeli-

Pal estinian InterimAgreenent on the West Bank and the Gaza Strip
of Septenber 28, 1995 (“Interim Agreenent”), which created and
set forth the powers and capacities of the PA. Israel
surrendered sone of its sovereignty over an undefined area to the
PA so that the PA could govern the Pal estinian people within

Israeli territory. |InterimAgreenent on the Wst Bank and the

Gaza Strip, art. 1, para. 1, Sept. 28, 1995, available at, 36

|.L.M 551, 558 and Ex.14 of Defs.’ Rule 12(b)(1) Mt. to D sm ss

the Am Conpl . (hereinafter, Interim Agreenent). The general

framework for limted self-government by the PA was outlined in
the DOP and inplenented in full detail by the Interim Agreenent.

InterimAgreenent, at preanble, 36 |.L.M at 558. The Interim

Agreenent sets forth and controls the scope and substance of the
PA's powers and capacities. The limted powers and capacities
transferred to the PA via the InterimAgreenent make it clear
that the PA does not satisfy the legal criteria for statehood.
The PA argues that Pal estine has |long satisfied the
Restatenent’s criteria for statehood notw thstanding the Israel

occupation of Palestinian territories since 1967. However, there
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is no current State of Palestine and that entity is not a current
defendant. For the reasons discussed below, this Court finds the
PA' s argunents unpersuasive and concl udes that the PA does not
satisfy the criteria for statehood.
Defined Territory

An entity may have a defined territory even though its
boundaries are not finally settled, another state clains sonme of
the territory, or there are other existing boundary disputes.

Restatenent (Third) of Foreign Relations Law 8 201 cnt.(b). See

al so, North Sea Continental Shelf Cases, (F.R G v. Den.)(F.R G

v. Neth.) 1969 I.C J. Rep. 12, at 63-65 (stating that there is no
rule that a state’s land frontiers nust be fully delimted and
defined). An entity does not |oose its statehood when a foreign
power occupies all of its territory or when the entity
tenporarily | oses control of such territory. |I1d.

__The PA argues that since the Novenber 29, 1947, adoption by
the United Nations General Assenbly of Resolution 181, which
partitioned the nmandate of Pal estine, Pal estine has al ways had

defi ned borders despite periodic disputes. Mm in Supp. of

Pal estinian Defs.’” Rule 12(b)(1) Mt. to Dismss the Am Conpl .,

at 6. They argue that at present, Palestinian territory consists
of the West Bank, the Gaza Strip, and East Jerusalem 1d.
Plaintiffs argue that the PA | acks a defined territory because it

| acks sovereign control over any area. Pls.” Mem in Opp’'n. to
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Defs.” Rule 12(b)(1) Mt. to Dismss the Am Conpl., at 21

This Court is not persuaded by the PA's argunents and
concludes that the first criterion for statehood is not
satisfied. The PA lacks a defined territory under its control
because the InterimAgreenent provides that the Wst Bank and
Gaza Strip wll remain undefined areas until a final status
agreenent is achieved and, in the neantinme, any territorial
boundaries are subject to change by Israeli redeploynent.

InterimAgreenent, art. X, para. 2, 36 |.L.M at 561; art. X II

para. 5, 36 I.L.M at 563. See also, Declaration of Principles

on InterimSelf Governnent Arrangenents, art. V, para. 3, Sept.

13, 1993, available at, 32 I.L.M 1525, 1529 (1993). Al though

border disputes do not automatically negate the el enent of a
defined territory, the current dispute over Israel’s construction
of a massive barrier cutting into the West Bank and separating

| sraeli and Pal estinian popul ation centers weakens the PA's claim
to a defined territory in that area. See Charles A Radin and

Dan Ephorn, Israel to sit out Hearing on Barrier, Boston d obe,

Feb. 13, 2004, at A8; Al uf Benn, Sharon Draws a Line in the

Hlls, Wash. Post, Feb. 8, 2004, at Bl (noting that the United
Nati ons General Assenbly has asked the International Court of
Justice for an advisory opinion on whether the “lIsraeli Wall” is
in “occupied Palestinian territory,” as the Pal estinians claimor

is a “disputed no-man’s land,” as |Israel asserts). Therefore,
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the PA lacks a defined territory and is thus not a State entitled
to sovereign imunity.’
Per manent Popul ati on

The PA and PLO argue that this elenment is satisfied by the

“mllions of Palestinians living in Palestine.” Mem in Supp. of

Pal estinian Defs.’” Rule 12(b)(1) Mt. to Dismss the Am Conpl .,

at 6. They note that as of July 2002, the West Bank had an
estimated popul ation of 2,163,667, the Gaza Strip of 1,225,911
and that over 200,000 Palestinians lived in East Jerusalem I1d.
at 7. However, the fatal flawin this argunent follows fromthe
fact that the PA |lacks a defined territory.

In order to satisfy the second criterion, an entity claimng
st at enood nust have a significant nunber of inhabitants in its

territory. Restatenent (Third) of Foreign Relations Law § 201

cnt.©. Wile the PA cites the estimated popul ati ons of the West
Bank, Gaza Strip, and East Jerusalem these areas do not
represent PA territory. Since the PA lacks a defined territory
as di scussed above, it nust also | ack a pernmanent popul ati on.

See Klinghoffer, 937 F.2d at 47-48 (holding that because the PA

| acks a defined territory, it cannot have a pernmanent popul ation

'Si nce statehood requires satisfaction of all four criteria,
this Court could essentially end its analysis of the PA's claim
to sovereign imunity at this point. However, this witer wll
exam ne each criterion as it relates to each Defendant to nmake it
cl ear that both Defendants cannot, through any argunent, prevail
on their sovereign imunity cl aimns.
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within the neaning of the Restatenent criteria). Lacking a
per manent popul ati on, the PA cannot claimeither statehood or
sovereign imunity.
Governnental Contro

The third criterion requires sonme authority that exercises
governnmental functions and is able to represent the entity in

international relations. Restatenent (Third) of Foreign

Rel ations Law 8 201 cnt(d). |In order to satisfy this standard, a

State nust have the sole right to nake decisions in all economc,

political, and financial matters. Austro-German Custons Uni on

Case, 1931 P.C.1.J. (ser. A/B) No. 41, at 45 (1931). This
control nust be absolute and not subordinate, neaning that there
cannot be even nom nal subordination to an outside governnent al

authority. Karl Doehring, 10 Encycl opedia of Public

International Law, 423, 426 (R Bernhardt, ed., 1981). The PA

argues that it neets this criterion because the PA and PLO nake

up the current functioning governnment of Palestine. Mm in

Supp. of Palestinian Defs.’” Rule 12(b)(1) Mt. to Disniss the Am

Conpl., at 7. However, this argunent nust also fail because the
PA | acks sovereign governnmental control over any area of the West
Bank or Gaza Strip.

The Interim Agreenent divided the West Bank and Gaza Strip
into a series of non-contiguous geographi cal areas and strictly

defined and limted the PA's control over those areas. Interim

33



Agreenent, arts. XI & XvVIl, 36 |.L.M at 561-62, 564. These
limtations make it clear that any governnmental control exercised
by the PA is subordinate to the outside government of |srael

Knox, 2004 W. at * 10. For exanple, the PA | acks control over
its airspace and Israel retains all responsibilities for security

and defense. Interim Agreenent, art. XlI, para. 1, 36 |I.L.M at

562. In fact, the PA concedes that Israel is responsible for

security. See Aff. of Anbassador Nasser Al-Kidwa, at 11

attached to Mem in Supp. of Palestinian Defs.’” Rule 12(b)(1)

Mt. to Dismss the Am Conpl. Wiile the PAis responsible for

internal security and public order wiwthin certain areas, it has
no security or |law enforcenent jurisdiction over Israeli citizens
| ocated in the West Bank or Gaza Strip, the “territory” it clains

to govern. Interim Agreenent, Annex |: Protocol Concerning

Redepl oynment and Security Arrangenents, art. Xl, para. 4, 36
l.L.M at 585. The PA may grant permanent residency status only
to specific categories of people and only with Israel’s prior

approval. Interim Agreenent, Annex |1Il: Protocol Concerning

Cvil Affairs, App. |, art. 28, para. 11, 36 I.L.M at 617
Peopl e seeking to visit areas of the West Bank and Gaza Strip
must first obtain Israel’s permssion. |d. at para. 13. The PA
| acks control over all economic matters because the Interim
Agreenent: 1)contains specific provisions regarding restricted

goods and inport and custons policies controlled by Israeli
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custons officials (Annex V, art. IIl, para. 14, 33 |1.L.M 698
(1994)); 2)requires that the PA accept the Israeli Shekel as the
one of the circulating currencies (art. 1V, 33 1.L.M 704
(1994)); and 3)restricts the transport of livestock (art. VIII
para. 8, 33 |.L.M 711 (1994)). Perhaps nost significantly, the
InterimAgreenent restricts the PA's |legislative capacity by
declaring that any |egislation inconsistent with the DOP, the

I nteri m Agreenent, or any agreenent reached between the two sides
during the interimperiod “shall have no effect and shall be void

ab initio.” |InterimAgreenent, art. XViIIl, para. 4(a), 36 |.L. M

at 565.
The PA argues that these restrictions are solely
attributable to Israel’s illegal and oppressive occupation and do

not affect their claimto statehood. Mem in Support of

Pal estinian Defs.” Mot. to Disniss the Am Conpl., at 9. An

identical argunment was made to and rejected by the District Court
in Knox. That Court noted that international law allows a State
to maintain its statehood during a belligerent occupation if and
when a sovereign entity satisfying all the criteria for statehood
existed prior to the occupation. Knox, 2004 W. at *10. The

def endants had not argued that there was an i ndependent State

i mredi ately before Israel’s alleged illegal occupation and the
Court concluded that it would be anomal ous to hold that an entity

coul d achi eve statehood in the first instance while subject to
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the hostile mlitary occupation of a separate sovereign. |1d.

This Court finds no nerit in the PA's identical argunent
made here. The restrictions set forth in the Interim Agreenent
subordinate the PA to Israel’s control and negate the PA's claim
to the functioning governnent required for statehood. See id. at
*8(noting that the PA and PLO do not neet and are not part of any
entity that neets the criteria for statehood because they do not
sufficiently control Palestine and |ack the capacity to engage in
foreign relations). Therefore, the PA does not satisfy the third
criterion for statehood.
Capacity to Conduct International Relations

The final criterion requires the conpetence fromwthin the
entity’' s constitutional systemand the political, technical, and
financial capabilities to conduct international relations with

ot her st ates. Restatenent (Third) of Foreign Relations Law § 201

cnt(e). The entity nmust also be able to fulfill the obligations
that correspond to such agreenents. This is difficult, if not
i npossi ble, when the entity |lacks a defined territory under

uni fi ed governnental control. See Klinghoffer, 937 F.2d at 48;

Knox, 2004 WL at *11.
The PA argues that Palestine’s “substantial and increasing
participation” in the work of the United Nations denonstrates its

capacity to and engagenent in foreign relations. Mm in Supp.

of Palestinian Defs.” Rule 12(b)(1) Mdt. to Dism ss the Am
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Conpl., at 8. However, this argunent is unpersuasive because the
entity called Palestine is not a current defendant. This Court
concl udes that the PA | acks the capacity to conduct international
rel ati ons because the DOP and the InterimAgreenent expressly
exclude the ability to conduct foreign relations fromthe PA' s

powers. Declaration of Principles, Annex Il: Protocol on the

Wt hdrawal of Israeli Forces fromthe Gaza Strip and Jericho

Area, para. 3(b), 32 I.L.M at 1536; Interim Agreenent, art.

I X(5), 36 1.L.M at 561. See also, Knox, 2004 W. at *11 (noting

that the Interi mAgreenment expressly prohibits the PA from
conducting foreign relations); accord Geoffrey Watson, The Gsl o

Accords: International |aw and the Israeli-Pal esti ni an Peace

Agreenent, at 71 (Oxford University Press, 2000); Dajani, supra,
at 72-73. This express limtation nullifies any suggestion that
the PA has the capacity to engage in foreign relations and thus
it cannot satisfy the fourth criterion for statehood.
Furthernore, Israel intensively negotiated the Interi m Agreenent
provisions dealing wwth foreign relations and took great care to
ensure that those provisions did not grant the PA or PLO the
foreign relations capacity necessary for statehood. Pls.’

Surreply in Further Oop’'n. to Defs.’” Rule 12(b)(1) Mt. to

Dismss the Am Conpl., Ex.A: Supp. Declaration of Ed Mrgan, at

pg 18(citing Joel Singer, Aspects of Foreign Relations Under the

| srael - Pal esti ni an Agreenments on Interim Self-Gvernnent
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Arrangenents for the West Bank and Gaza, 28 |Israel Law Rev. Nos.

2-3, at 283 (1994)). Since this was the purpose of Article I X
and Israel and the PLO deliberately negotiated and agreed to this
provi sion, the PLO and the PA acting through the PLO are bound
to the provision under the principle of pacta sunt servanda.

Vi enna Convention on the Law of Treaties, opened for signature

May 23, 1969, arts. 18 &6 1155 UNT.S 331, 8 1.L.M
679(stating that treaties are binding on the parties who may not
defeat their object and purpose).

In sum the PA does not satisfy any of the four criteria for
statehood. The PA lacks a defined territory under its control
because the Interi mAgreenent |eaves the PA territory undefi ned.
This lack of a defined territory also creates a |lack of a
per manent popul ati on and causes the PAto fail to neet the second
criterion for statehood. Next, the PA |acks soverei gn and
excl usi ve governnental control over any area of the West Bank or
Gaza Strip because of the extensive anobunt of power and
supervision retained by Israel. Finally, the Interi m Agreenent
that created and defined the authority of the PA expressly
forbids the PA fromengaging in foreign relations and thus
ensures that the PA does not neet the fourth criterion. Since
the PA fails to satisfy the legal criteria for statehood, the PA
is not entitled to sovereign imunity and its notion to dismss

must be deni ed.
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The PLO does not Satisfy The Legal Criteria for Statehood.

Simlar to the PA the PLO does not possess any of the four

attributes of statehood. 1In short, the PLOis a politica
organi zation, not a State. Ungar Il, 228 F. Supp.2d at 49. See

also Tel-Oren, 726 F.2d at 791 (noting that the PLOis not a

recogni zed State) and 824 (the PLO “ought to remain an
organi zati on of whose exi stence we know nothing”). Therefore,
the PLOis not entitled to sovereign imunity.

As this witer has stated in previous opinions, the Second

Crcuit’s decision in Klinghoffer is dispositive of the PLO s

claimto sovereign imunity. That case arose out of the seizure

of the Italian cruise liner, Achille Lauro, in the Eastern

Medi terranean Sea. 937 F.2d at 47. During the seizure, four
peopl e nurdered Leon Klinghoffer, an elderly, wheel chair bound,
Jew sh Anerican passenger, by throw ng himoverboard. 1d. The
origi nal defendants inpleaded the PLO seeking i ndemification or
contribution and punitive danmages for tortious interference with
their business. [1d. The Second Crcuit reviewed the PLO s
notion to dism ss based on sovereign inmunity, applied the
Restatenent’s four criteria, and concluded that the PLO was not a

State and thus not inmune from suit. Kli nghoffer, 937 F.3d at

46-48. Relying on Klinghoffer once again, this witer concl udes

that the PLO cannot establish any of the criteria necessary for

stat ehood and therefore is not entitled to sovereign inmunity.
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See Ungar |1, 228 F. Supp. 2d at 49.

Defined Territory

The PLO has no defined territory. Klinghoffer, 937 F.2d at

47. The PLO s declaration of statehood “contenplates” that its
territory will consist of the West Bank, Gaza Strip, and East
Jerusal em (the sane territory clainmed by the PA). However, the
fact that the PLO contenplates a defined territory in the future
does not establish that it has a defined territory at present.
Id. The PLO s assertion that “the State of Palestine is the
State of Pal estinians wherever they may be,” further evinces the
PLO s current lack of a territorial structure. 1|1d. Since the
PLO fails to satisfy the first criterion, it does not qualify for
statehood and the PLOis not protected by sovereign imunity.
Per manent Popul ati on

The PLO s argunents regarding the second criterion are
identical to those advanced by the PA and suffer fromthe sane
fatal flaws. As discussed above, since the PLO | acks a defined

territory, it cannot have a permanent popul ation. Klinghoffer,

934 F.2d at 47-48. The PLOfails to satisfy the second
criterion, is not a State, and therefore, does not enjoy
sovereign imunity.
Governnmental Contro

The PLO cannot satisfy this criterion because the PLO does

not govern the Pal estinian people, but rather exists to secure
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for the Pal estinian people the right to govern thensel ves.
Daj ani, supra, at 74. As the Second Circuit inquired, since the
PLO | acks a defined territory, what could it possibly claimto

govern? Klinghoffer, 937 F.2d at 48. |In fact, there is no

recogni zed State that the PLO clains to govern. United States v.

Pal estine Liberation O g., 695 F. Supp. 1456, 1459 (S.D.N.Y.

1988). Even assum ng w thout deciding that a State of Pal estine
i ncorporates the West Bank, Gaza Strip, and East Jerusalem as the
PA and PLO suggest, these areas are all under the control of

| srael and not the PLO Kli nghoffer, 937 F.2d at 48. Such a

| ack of control over any part of any territory distinguishes the
PLO from ot her revol utionary novenents that have received
international recognition. Dajani, supra, at 57 (citing Evyatar

Levine, A Landnmark on the Road to Legal Chaos: Recognition of the

PLO as a Menace to Wrld Public Oder, 10 Denv. J. Int’'l. L. &

Pol’y. 259 (1981)). Since the PLO cannot establish the third
criterion of governnental control, it |acks statehood and does
not enj oy sovereign imunity.
Capacity to Conduct International Relations

The PLO fails to denonstrate that it conplies with the
fourth criterion as well. Although sone countries have
recogni zed the PLO, it lacks the capacity to enter into genui ne

formal relations with other states. Kli nghoffer, 937 F.2d at 48.

See al so, Dajani, supra, at 57(noting that in its present
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di sarray, the PLO cannot negotiate on behalf of the people it
clains to represent). Simlar to the situation wth the PA what
the InterimAgreenent gives with one hand, it takes away with the
other. For exanple, the Agreenent allows the PLO to negotiate
and sign agreenents with states or international organizations
only in mtters of economc, social, and/or technical

devel opnment. Interim Agreenent, art. 9, para. 5(b), 36 I.L.M at

561. However, that sane docunent |limts the extent to which the
PLO may use this participation to alter its international status
during the interimperiod and specifically states that such
participation shall not constitute an engagenment in foreign
relations. 1d. at 5(b)(5). See also, Dajani, supra, at 73.
International |aw grants a sovereign State certain well -
accepted rights and capacities, including sovereignty over its
territory and nationals and the capacity to join with other
states to nmake international |aw by custom or agreenent. Mrgan
924 F.2d at 1243-44. However, along with these rights cones
certain obligations such as those set forth in the Charter of the
United Nations. The PLO s case denonstrates once again that the
four criteria for statehood are intertwined in that without a
defined territory under unified governnental control, the PLO
cannot inplenent and fulfill the obligations that acconpany the
right to formal participation in the international conmunity.

Kli nghoffer, 937 F.2d at 48; Knox, 2004 W. at *11. Therefore,
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the PLOfails to satisfy the fourth criterion and, thus, is not a
State entitled to sovereign imunity.

The PLO argues that its observer status at the United
Nations evinces its capacity to enter into international
relations. As this witer has stated, Menbers of the United
Nations enjoy diplomatic imunity, Permanent QObservers do not.
Ungar |1, 228 F. Supp. 2d at 49. The PA previously argued to
this Court that it was closer to full nenbership in the United
Nations than at any tine in the past. 1d. at 48. However, at
present, the United Nations has not admtted the PA the PLO or
Pal estine as a full Menber. [1d. at 49; Knox, 2004 W. at *6.
This Court’s opinion remains unchanged; close is sinply not good
enough. Ungar 11, 228 F. Supp. 2d at 49.

I n Novenber of 1974, the United Nations’ General Assenbly
invited the PLOto participate in its sessions and the work of
all international conferences it convened in the capacity of an
Qoserver. G A Res. 3237, U N GAOR 29th Sess., A/ Res/3237
(1974). The United Nations’ Charter is silent on the issue of
observer status leaving the interpretation to state practice.

Question of Criteria for the Ganting of Cbserver Status in the

General Assenbly, U N GAOR 6th Comm, 49th Sess., 10th ntg., at

2, para. 5, U N Doc. AIC. 6/49/SR 10 (1994). As a result,
observer status for specialized agencies has been largely

regul ated through agreenments with the United Nations, while
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i ndi vidual ad hoc General Assenbly resolutions have determ ned
whet her or not to grant observer status to other
i nt ergovernnmental organi zations. |[d.

It has never been suggested that observer status equates
with statehood. The United Nations’ Charter clearly states that
the United Nations is, and shall renain, an organization of
States. U. N Charter, art. 4. Consequently, nmenbership in the
General Assenbly is reserved for States. See U N Charter, art.
9. The General Assenbly gives non-nenbers observer status to
enable themto actively participate in and contribute to the

Ceneral Assenbly’s work. Question of Criteria for the Granting

of bserver Status in the General Assenbly, U N GAOR 6th Comm,

49th Sess., 10th ntg., at 7, para. 26, U N Doc. A/ C 6/49/ SR 10
(1994). Al though at present, there are no defined criteria for
granting observer status, practice denonstrates that it
correlates with the potential contribution an Goserver will make
to the General Assenbly’s work. [|d.

Wil e the PLO enjoys a unique status as an Cbserver in the
Ceneral Assenbly and may have broader access to CGeneral Assenbly
activities than any other non-state entity, the PLO still does
not enjoy the sane full access to United Nations’ activities
accorded to Menber States. Dajani, supra, at 54. For exanpl e,
whil e the PLO may address the General Assenbly and Security

Council, it lacks the right to reply to any Menber State during



general debates and the right to vote because these rights are

reserved for Menber States. Eric Ting-Lun Huang, Taiwan' s Status

in a Changing Wrld: United Nations Representation and Menbership

for Taiwan, 9 Ann. Surv. Int’l.& Conp. L. 55, 76 (2003). See

also, Mem in Supp. of Defs.’” Rule 12(b)(1) Mdt. to D sniss the

Am_ Conpl., at Ex. 17. In short, the npbst that can be sai d about
the PLO s observer status is that the PLOis an “other
organi zation” and is presently at the United Nations as an

i nvitee. United States v. Palestine Liberation Oqg., 695 F.

Supp. at 1459. If anything, the PLO s observer status, as
opposed to full nenbership, further highlights the fact that
neither the PLO nor Pal estine neet the | egal requirenents for
st at ehood.

In sum the PLO has not denonstrated any change in its

status since the decisions in Klinghoffer and Ungar Il. The PLO
still does not neet the legal requirenents for statehood and thus

is not shielded by sovereign imunity. Therefore, the PLO s
nmotion to dism ss nust be deni ed.
The present case is anal ogous to the situation presented in

Morgan @Guaranty Trust Co. v. Republic of Pal au. 924 F.2d 1237

(2d Cir. 1991). That action arose when Palau, a trust territory
of the United States, defaulted on various bank |loans it had
received for the construction of an electric power plant and fuel

storage facility. 1d. Palau raised the defense of sovereign
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immunity and the Second Circuit concluded that Palau did not
satisfy the Restatenent’s criteria for statehood. 1d. at 1247.
Pal au, an archi pel ago of approxi mately two-hundred islands
in the South-west Pacific, was governed by Japan under a League
of Nations’ mandate between Wrld War | and World War 1. 1d. at
1238. In 1947, the United Nations’ Security Council and the
United States entered into a Trusteeshi p Agreenent, which
designated the United States as Trustee of the islands fornerly
governed under the Japanese mandate. 1d. at 1239. According to
the Trusteeship Agreenent, the United States had full powers of
adm ni stration, legislation, and jurisdiction over Palau and had
the right to apply United States’ donmestic law as it deened
appropriate. 1d. at 1244. Wile over tine, the islands of Pal au
received increasing responsibility for their own governance and
negoti ated agreenents for permanent changes to their political
status, the United States’ governnment retained the power to
suspend any acts of Palau’s |egislature that were inconsistent
with United States’ laws or treaties. Mrgan, 924 F.2d at 1241.
The Second Circuit concluded that a political entity whose
| aws m ght be suspended by anot her |acks any type of sovereignty.
Id. at 1245. Since the United States retained ultimate authority
over the governance of Palau, the Court could not concl ude that
Pal au was an entity under the control of its own governnent with

general authority over its nationals. 1d. Palau did not exhibit
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the attributes of statehood specified by the Restatenent and thus
coul d not be considered a foreign sovereign that was entitled to
immunity. 1d.

The status of the PA and PLO has al so evol ved over tinme, as
evi denced by the granting of observer status, in a nove toward
sel f-governance for the Pal estinian people. The international
community agrees that the Pal estinian people have a right to self
governnment and self-determ nation. Dajani, supra, at 70.

However, the Interim Agreenent is clear that any step in this
direction will not alter the status of the PA or PLO during the

interimperiod. |InterimAgreenent, art. |X, para. 5(b), 36

|.L.M at 561. Simlar to the relationship between the United
States and Pal au, Israel retains ultimate authority over the PA
and PLO in many areas, including the authority to nullify any

| egi sl ative action inconsistent with the Interi m Agreenent or
|sraeli law. Therefore, the PA and PLO remain political entities
who | ack any type of sovereignty. Gven Israel’s ultinate
authority over many aspects of Pal estinian governance, this
witer nmust conclude that neither the PA nor the PLOis an entity
under the control of its own governnment with general authority
over its nationals. Thus the result is the sane as in Mrgan:
absent all the attributes of statehood required by the
Restatenent and international law, this Court opines that the PA

and PLO are not foreign States that are entitled to sovereign
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i mmunity.

Alternatively, the PA and PLO are not Entitled to Sovereign
| munity Because the United States Does not Recogni ze Them as
States or as Representatives of a Purported Pal estinian State.

Even assumi ng, w thout deciding, that a State of Pal estine
exi sts, the PA and PLO are still not entitled to sovereign
i mmunity because there is no evidence that the United States has
recogni zed or otherw se treated Pal estine as a sovereign state.
Knox, 2004 W., at *12. Nor is there any indication that the
United States recognizes the PA or PLO as officia
representatives of a purported Palestinian State and affords them
the privileges and imunities ordinarily given to official
representatives of sovereign entities. I1d. Wile the
Rest at ement does not require recognition as a criterion of
st at ehood, an unrecogni zed State is not a judicial nullity.

Kadic v. Karadzic, 70 F.3d at 244. Federal courts have

regularly given effect to the “state” action of unrecognized
states. 1d. (citations omtted).

Recogni zed states enjoy certain privileges such as access to
United States’ courts and head of state imunity. Knox, 2004 W
at *12 (citations omtted). The effect that United States’
courts give to the actions or privileges and imunities of an
unrecogni zed state is determ ned by applying the doctrine of
comty. 1d. Comty is a grace or expression of the friendly

rel ati onshi p between sovereign states. |d.(quoting Banco
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Naci onal de Cuba v. Sabbatino, 376 U S. 398, 409 (1964)). Comty

may not be demanded as of right, but rather is extended as a

favor. |1d. at *13(quoting Russian Soci alist Federated Soviet

Republic v. C brario, 139 N.E. 259, 260 (1923)). Comty raises

t he question of whether, as a matter of public policy, a court
shoul d protect the unrecognized foreign entity involved in the
case pending before it. Knox, 2004 W. at *12.

Courts have taken different approaches to the clains of
unrecogni zed foreign entities to sovereign or governnenta

immunity. See generally, Knox, 2004 W. at *14-18 (citing

Sabbatino, 376 U. S. at 410(allowng a foreign entity access to
United States’ courts when the Executive Branch clearly expressed

its support for extending such privileges); Latvian State Cargo &

Passenger S.S. Line v. MGath, 188 F.2d 100, 1003 (D.C. Cr.

1951) (noti ng that when non-recognition of a certain entity is
deliberate and a part of United States’ foreign policy, this non-

recognition nmust be given effect by the courts); Banque de France

v. Equitable Trust Co., 33 F.2d 202, 206 (S.D.NY. 1929) (deciding

to hear a case when the Executive Branch is silent if such action
wll not violate United States’ donmestic policy or otherw se
conflict with the interests of justice); Kadic, 70 F.3d at 245
(when the Executive Branch has not suggested a foreign policy
interest in an action involving an unrecogni zed state, refusing

to allow the unrecogni zed state to assert sovereign imunity to
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al l eged violations of basic human rights or international |aw);

United States v. Lumunba, 741 F.2d 12, 15 (2d Cr. 1984)(noting

that an unrecogni zed foreign state may not assert sovereign
immunity); CGbrario, 139 N E at 262(noting that absent

recognition, no comty exists)). See also, Klinghoffer, 937 F.2d

at 48(noting that “there is no bar to suit where an unrecogni zed
reginme is brought into court as a defendant”).

Assum ng that there is a State of Palestine, or even that
the PA or PLO neet the requirenents for statehood, there is no
bar to the instant litigation because simlar to the situation in

Kli nghoffer, this is a case where two unrecogni zed regi nes have

been brought to this court as defendants. Although the PLO has
decl ared Pal estine a State and several other nations have
recogni zed Pal estine as such, the United States has yet to do so
and affirmatively opposes the idea that a sovereign Pal estine

exists. Aff. of Anbassador Nasser Al -Kidwa, at 14, attached to

Mem in Supp. of Palestinian Defs.’” Rule 12(b)(1) Mt. to D sm ss

the Am Conpl. See al so, Knox, 2004 WL at *20. The United

States has been clear that the PLOand its affiliates are a
terrorist organization and a threat to the interests of the
United States, its allies, and international law. 22 U S.C A §

5201(b) (1990); Knox, 2004 WL at *21; United States v. Pal estine

Li berati on Organi zation, 695 F. Supp. at 1460. Therefore, even

if Palestine and the PA and PLO reginmes satisfied the criteria
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for statehood, this Court would not allow these unrecogni zed
entities to invoke sovereign immunity as a shield from
application of the ATA. Like the Court in Knox, this Court wll
not find sovereign inmunity where it does not exist. 2004 W, at

* 109.

I V. Concl usion

It is clear fromall of the evidence produced in this case
that the PA and PLO have Iimted and not conplete sovereignty and
fail to satisfy all four criteria for statehood. The PA and PLO
are not and do not represent a foreign State under the |aw of the
United States and therefore are not entitled to sovereign
immunity. Thus, for the aforenentioned reasons, the notion of

the PA and PLO to dism ss the Arended Conpl ai nt hereby is denied.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
April 23, 2004
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