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Def endant s.

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

This case involves constitutional clains filed by denn P
LaCedra (“Plaintiff”). He alleges that while he was incarcerated
at the Donald W Watt Detention Facility (“Watt Facility”),
Def endants, Cornell Corrections Corporation, Cornell Corrections
of Rhode Island, Inc. (“Cornell Defendants”), Chief Wyne
Salisbury (“Salisbury”), Jean Singleton (“Singleton”), Lieutenant
Sharon Johnson (“Johnson”), and ot her known and unknown enpl oyees
of the Cornell Defendants deprived himof his rights under the
First, Fourth, Sixth, Ei ghth, Ninth, Thirteenth, and Fourteenth
Amendnents to the United States Constitution. Plaintiff presents

this Court with statutory causes of action under 42 U S.C. 88§



1981 and 1983 and al so appears to assert clains pursuant to

Bi vens v. Si x Unknown Naned Agents of the Federal Bureau of

Narcotics, 403 U S. 388 (1971)(hereinafter “Bivens”). See Am
Conpl., at para. 5 (alleging that Defendants acted in their
of ficial capacity under the color of |aw prescribed to them by
the United States Marshals Service and the Federal Governnent).
The matter is here on the Cornell Defendants’ objection to a
Report and Reconmendation i ssued by Magi strate Judge David L
Martin on January 16, 2001, pertaining to Defendants’ notion to
dismss Plaintiff’s Arended Conpl ai nt pursuant to Rule 12(b)(6)
of the Federal Rules of G vil Procedure and the Cornel
Def endants’ additional notion to dismss pursuant to Federal
Rul es 12(b)(2),(4), and (5)for lack of jurisdiction over the
person, insufficiency of process and insufficiency of service of
process.

Judge Martin recomended that this Court grant the notion to
dism ss all clains against Salisbury, Johnson, and Singleton on

statute of limtations grounds. Report & Recommendation, at 28-

29. As to the Cornell Defendants, Judge Martin reconmended that
this Court grant the notion to dismss Plaintiff’s clains based
on exposure to second-hand snoke and his clainms under 42 U S. C
88 1981 and 1983, but deny the notion to dismss Plaintiff’s
Bivens clainms and his constitutional clains based on violations

of Plaintiff’s privacy rights by female officers. 1d., at 29.



Judge Martin al so recormended that the Cornell Defendants’
nmotions to dismss pursuant to Rules 12(b)(2),(4), and (5) be
denied and that the Watt Facility be dismssed fromthis
l[itigation. 1d.

The Cornell Defendants objected to the Report and
Recommendati on, arguing that their notion to dism ss should be
granted in toto because the clains set forth against themin the
Amended Conpl aint do not relate back to the date that the
original Conplaint was filed and, therefore, are barred by the

statute of limtations. Mem of Lawin Supp. O Defs.’ Cornel

Corrs. of RI., Inc. & Cornell Corrections, Corp., Objection to

the Report & Recommendation of Jan. 16, 2001, (hereinafter

Cornell Defs.” Mem) at 1. Alternatively they argue that, in any

event, Plaintiff cannot assert Bivens clains against them

For the reasons that follow, this Court agrees wth Judge
Martin's conclusion that the Arended Conpl aint satisfies the
requi renents set forth in Rule 15(c)(3) of the Federal Rules of
Cvil Procedure and relates back to the date that Plaintiff filed
his original Conplaint. Therefore, the clains asserted agai nst
the Cornell Defendants are not tinme barred and that objection to
the Report and Recommendation is overruled. Since Plaintiff’s
clainms pursuant to 42 U.S.C. 88 1981 and 1983 and Bivens remain
agai nst the Cornell Defendants, this Court nust al so address

Judge Martin’ s conclusions regarding the validity of those



cl ai ms.

This witer agrees with Judge Martin’'s concl usion that
Plaintiff is unable to state a claimfor relief pursuant to 42
U S.C. 8§ 1981 against the Cornell Defendants. However, this
Court disagrees with Judge Martin’s conclusion that Plaintiff has
no cause of action pursuant to 42 U S.C. § 1983, but does have
vi abl e Bivens clainms including a constitutional claimfor
violation of his privacy rights. Therefore, this Court wites
separately on each claimin order to expound upon this subject
matter and bring a nodicumof clarification to this nuddl ed area
of the law. The final result in the present case is that
judgnment will be entered for all Defendants on Plaintiff’s
Amended Conpl ai nt .
l. Background and Procedural History

Plaintiff, Gdenn P. LaCedra, is a Massachusetts resident who
was confined at the Watt Facility in Central Falls, Rhode
| sl and, from January 26, 1996, until April 6, 1997. Plaintiff
was detained at the Watt Facility while awaiting trial in the
United States District Court for the District of Massachusetts in

the case of United States v. denn P. LaCedra. The trial took

pl ace between | ate Septenber and early October 1996. Plaintiff
was convi cted, sentenced to a lengthy prison termand then
incarcerated at F.M C. Devens in Ayer, Massachusetts.

The Creation of the Watt Facility




The Watt Facility is a unique creature of state law.! On
July 11, 1991, the Rhode Island General Assenbly passed the
Muni ci pal Detention Facility Corporations Act (“MDFCA’), R I.
Gen. Laws 8 45-54-1, et seq (1991). The MDFCA's purpose was to
pronot e econom ¢ devel opnment in Rhode Island by allow ng the
construction of a prison which would provide the United States
Marshal s Service with space to house federal pretrial detainees.
The MDFCA aut horized a municipality to create a corporation that
woul d own and operate a detention facility.

The Central Falls Gty Council passed a resolution that
adopted a plan enabling the City of Central Falls to construct a
prison facility pursuant to the MDFCA. That Cty created the
Central Falls Detention Facility Corporation (“CFDFC’) which
becanme the owner of the Watt Facility. Al though the CFDFC is
characterized as an instrunentality and agency of the Gty of
Central Falls, it is a public corporation with a | egal existence

distinct fromthe Cty.

! This Court takes judicial notice of the facts used to describe
the Watt Facility and the Central Falls Detention Facility
Corporation. All of these facts were found in public docunents
i ncl udi ng Rhode |sland General Laws 88 45-54-1, 45-54-2(b), 45-54-5,
45-54-6, 45-54-8(d); and Reports and Reconmendati ons issued by
Magi strate Judge Jacob Hagopi an, which are available at, Sarro v.
Donald W Watt Det. Facility, No. 00-011T, 2001 W. 210265, at *3-4
(D.R 1. Jan. 30, 2001); Lawson v. Liburdi, 114 F. Supp. 2d 31, 33-34
(D.RI. 2000). See Waterson v. Page, 987 F.2d 1, 3-4 (1st Cr.

1993) (citations omtted)(noting that on a notion to disniss, a court
may | ook beyond the conplaint to matters of public record and in doing
so does not convert a Rule 12(b)(6) notion into a notion for summary

j udgnent) .




The CFDFC is a public corporation with five nmenbers on its
board of directors who are appoi nted by the Mayor of the Cty of
Central Falls and serve on a voluntary basis. The CFDFC i s not
part of the Gty of Central Falls, and is only controlled by the
Cty in tw aspects. The CFDFC nust followthe Cty’'s
procurenent requirenents with respect to any non-federal
contracts that the CFDFC enters into, and the Gty may informally
transfer property to the CFDFC if needed.

After receiving financing for the construction of the Watt
Facility fromthe Rhode Island Port Authority, the CFDFC
contracted wwth Cornell Corrections, Inc., a private corporation,
to enploy a staff and conduct daily operations at the Watt
Facility. This contract gave Cornell Corrections? the exclusive
use, possession, control of and authority to operate the Watt
Facility. The CFDFC al so nade an arrangenment with the United
States Marshals Service to house federal pretrial detainees on a
per diembasis at the Watt Facility. At tinmes, state prisoners
are also incarcerated there. The CFDFC opened the prison in 1993
and naned it the Donald W Watt Detention Center in honor of the
then United States Marshal for the District of Rhode |Island who

was a noving force in its creation

2l n 2000, Cornell Corrections, Inc. changed its nanme to Cornell
Conpani es, Inc. and created Cornell Corrections of Rhode Island.
Cornell Corrections of Rhode Island is a subsidiary of Cornell
Compani es, Inc. and enpl oys the individuals who currently work at the
Watt Facility.



Plaintiff Beqgins the Instant Litigation

Plaintiff, acting pro se, filed his original Conplaint on
August 18, 1999, in the United States District Court in
Massachusetts. The Conpl ai nt describes events that allegedly
occurred during Plaintiff's detention at the Watt Facility. The
original Conplaint naned the Watt Facility and its other known
and unknown enpl oyees as def endants.

On Septenber 15, 1999, Judge Nathaniel M Gorton of that
Court issued a Menorandum and Order concl uding that Rhode Island
was the proper venue for this case and directed that the case be
transferred to this Court pursuant to 28 U.S.C. § 1406(a). The
case was transferred on Septenber 20, 1999, and it appears that
the papers arrived at this Court a few days later. The case was
assigned to this witer.

On February 9, 2000, Plaintiff filed a Mdtion for Service
because he was encountering difficulties serving his Conplaint on
the Watt Facility and its known and unknown enpl oyees. This
witer granted Plaintiff’s Mtion for Service and ordered the
Clerk to sign the Summons and the United States Marshal to serve
the Watt Facility. On February 24, 2000, the United States
Mar shal served the Watt Facility wwth a copy of the Summons and
Conpl ai nt by delivering those docunents to Salisbury, who was at
the Watt Facility. On March 6, 2000, Plaintiff sent the Watt

Facility courtesy copies of the Conplaint, Sunmons, and this



Court’s Order of February 9, 2000.

The Watt Facility and its Known and Unknown Enpl oyees are
Def aul t ed

On March 25, 2000, Plaintiff noved for an entry of default
agai nst the Watt Facility and its known and unknown enpl oyees
for their failure to answer or otherw se respond to the
Complaint. A deputy clerk entered a default agai nst the Watt
Facility on March 27, 2000, and Plaintiff then noved for entry of
default judgnent. The CFDFC, although not a party to the case,
noved to vacate the default against the Watt Facility and filed
objections to Plaintiff’s notion for default judgnent on May 19,
2000.

Magi strate Judge Martin held a hearing on these notions on
June 29, 2000. During that hearing, counsel for the CFDFC argued
that Plaintiff knew of the Cornell Defendants’ involvenent in the
operation of the Watt Facility in 1997 and therefore had enough
information to determ ne the proper defendants before filing his
Conmpl aint. Counsel indicated that the Cornell Defendants operate
the Watt Facility and enploy the individuals who work there on a
daily basis. Both defense counsel and the Court suggested that
the Cornell Defendants be naned in the Conpl aint before any
further service was effectuated.

Judge Martin Vacates the Default Against the Watt Facility

Judge Martin then i ssued a Menorandum and Order granting the

CFDFC s notion to vacate the default. Judge Martin concl uded
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that the CFDFC did not have any enpl oyees at the Watt Facility
and that Salisbury was never authorized to accept service of the
Conmpl aint on the CFDFC s behal f. Judge Martin al so concl uded
that the action against the Watt Facility was void because the
Watt Facility is the nane of a building owed by the CFDFC and
is not a legal entity, corporation, or association. Therefore,
the default against the Watt Facility was renoved.

Plaintiff Files an Arended Conpl ai nt

Plaintiff later noved to file an Amended Conpl ai nt and Judge
Martin signed an Order granting that notion on August 21, 2000.
Plaintiff’s Amended Conplaint retained the Watt Facility as a
Def endant and added the Cornell Defendants, Salisbury, Singleton,
Johnson, and ot her known and unknown enpl oyees of the Cornel
Corporation. Plaintiff alleges that these Defendants acted in
their official capacities and under the col or of |aw prescribed
to themby the United States Marshals Service and the Federal
Government. Plaintiff also alleges that the Cornell Defendants
used, possessed, and controlled the Watt Facility and acted
jointly and severally and in cooperation and conspiracy with
their enployees to deprive Plaintiff of his rights under the
Constitution, the laws of the United States, and the | aw of the
State of Rhode Island. The Amended Conpl aint avers that this

Court has federal question jurisdiction pursuant to 28 U.S.C. 88



1331% and 1343* and pendant jurisdiction over any tort clains
ari sing under Rhode Island state |law.?®

According to the Amended Conplaint, Plaintiff spent the
entirety of his time at the Watt Facility in an area called the
“B pod,” which overl ooked the recreation yard. During that tine,
Plaintiff alleges that the Cornell Defendants’ known and unknown
enpl oyees commtted the followi ng acts while under the
supervi sion of Salisbury, Johnson, and Singleton: 1)opening,
i nspecting, reading, and tanpering with Plaintiff’s incom ng and
outgoing mail w thout his consent; 2)recording and listening to
Plaintiff’s tel ephone calls without his consent; 3)forcing
Plaintiff to use the Watt Facility's phone carrier, “d obal -
Telnet,” wthout informng himthat his conversations wuld be
taped, listened to, and recorded for future use, and requiring
Plaintiff to nmake only collect calls; 4)locking Plaintiff in his

cell for twenty-four hours a day w thout a shower, phone calls,

828 U S.C § 1331 (1980) states that “the district courts shal
have original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.”

428 U S.C 8§ 1343(a)(3)(1979) provides the district courts with
original jurisdiction over civil actions authorized by law to be
commenced by any person to “redress the deprivation, under col or of
any State | aw, statute, ordinance, regul ation, custom or usage, of
any right, privilege, or imunity secured by the Constitution of the
United States or by any Act of Congress providing for equal rights of
citizens or of all persons within the jurisdiction of the United
States.”

> Plaintiff’'s Amended Conpl ai nt does not all ege any state | aw
tort clains.

10



or access to |legal assistance for a period of over el even days;
5)subjecting Plaintiff to hostile and violent sentenced state
prisoners; 6)failing to provide Plaintiff with nutritious neals;
7)questioning Plaintiff for up to two hours w thout counsel about
his then cell-mate’s confessions to nurder and other crines;
8)femal e enpl oyees watching and interrupting Plaintiff and other
i nmates while they showered, urinated, defecated, or cleaned
t hensel ves; 9)denying Plaintiff access to a scapular and treating
Muslim Jew sh, and Heathen inmates differently than Catholic
i nmat es; 10) provi ding an Assistant United States Attorney with a
list of Plaintiff’'s visitors and personal information about those
visitors, without informng or gaining the consent of Plaintiff
or his visitors; 11)providing Plaintiff with unsanitary uniforns
t hereby exposing Plaintiff to infection and disease;
12)subjecting Plaintiff to femal e i nmates who exposed t hensel ves
and teased the male prisoners; 13)providi ng substandard nedi cal
care; and 14)exposing Plaintiff to second-hand snoke (a claim
added in the Anended Conplaint). Plaintiff alleges that each
Def endant had opportunities to prevent these acts from occurring
but failed to do so, and instead, assisted in and adopted such
unl awf ul conduct and caused injury to Plaintiff.

The main thrust of the Amended Conplaint is that the above
all eged actions give rise to liability under 42 U S.C. 88 1981

and 1983 and, presumably, Bivens. Plaintiff seeks $500, 000.00 in

11



conpensat ory damages and punitive damages in an anount that this
Court considers fair, just, and reasonable. Plaintiff also seeks
attorney’s fees and costs, presunmably pursuant to 28 U S.C. 8§
1988 (2000)(allowing the court to award attorney’s fees to the
prevailing party in an action brought pursuant to, anong others,
42 U.S.C. 88 1983). To the present, Plaintiff has not retained
counsel and is proceeding pro se.

Sal i sbury, Johnson, Singleton, and the Cornell Defendants
were served wwth Plaintiff’s Arended Conpl aint in August of 2000.
These Defendants then filed a Motion to Dism ss the Arended
Conpl ai nt pursuant to Federal Rule of G vil Procedure 12(b)(6),
to which Plaintiff |ater responded. The Cornell Defendants al so
noved for dism ssal under Federal Rules 12(b)(2),(4) and (5).

Judge Martin |Issues a Report and Recommendati on on Def endants’
Motion to Dism ss

Judge Martin held a hearing on these notions, took the
mat t er under advi senent, and issued a Report and Reconmendati on
on January 16, 2001. Judge Martin recomrended that this Court
grant the notion to dismss all clains asserted agai nst
Sal i sbury, Johnson, and Singl eton because those clains were
barred by the applicable statute of limtations and did not
relate back to the date Plaintiff’s original Conplaint was fil ed.

Report & Reconmendation, at 12. Judge Martin concluded that the

cl ai rs agai nst the Cornell Defendants, except for the claimbased

on exposure to second- hand snoke (which was added in the Anended

12



Complaint), did relate back to the date of the original Conplaint
and therefore were not tine barred. 1d., at 13. He then
recommended that this Court grant the Cornell Defendants’ notion
to dismss Plaintiff's clains under 42 U . S.C. 88 1981 and 1983,
but deny the notion to dismss Plaintiff’s Bivens clains and

cl ai mrs based on violations of his privacy rights by femal e
officers. 1d., at 14, 15, & 23. Judge Martin recommended
further that this Court deny the Cornell Defendants’ notion to
di sm ss pursuant to Rules 12(b)(2),(4), and (5) of the Federal
Rul es of Civil Procedure and dismss the Watt Facility fromthe
present action. 1d., at 23-28.

The Cornell Defendants Object to the Report and Reconmendati on

The Cornell Defendants filed an objection to Judge Martin's
Report and Recommendati on on January 29, 2001, prior to the
expiration date for filing objections set forth in Federal Rule
of Civil Procedure 72(b) and Local Rule 32.° Although Plaintiff
objected to the Cornell Defendants’ objection to the Report and

Recomendati on, he never filed his own independent objections to

® Plaintiff argues that the Cornell Defendants’ objection to the
Report and Reconmendation is untinely because the Cornell Defendants
recei ved the Report and Recommendati on on January 18, 2001, and filed
their objection on January 29, 2001, one day after the ten day limt
expired. See Ohjections of PI., denn P. LaCedra to Defs.’ Objections
to Report & Recommendati on of Jan. 16, 2001, at 1-2. However, since
January 28, 2001, was a Sunday and the Court was closed, this Court
concludes that it was sufficient and tinely for the Cornell Defendants
to file their objection the next day. See Fed. R Civ. P. 6(a)(West
2004) (noting that when the | ast day of any period of tinme prescribed
by the Federal or Local Rules, court order, or applicable statute
falls on a Saturday, Sunday, or legal holiday, the period for filing
shall run until the end of the next day that the court is open).

13



Judge Martin’ s conclusions. After both sides filed various
replies and sur-replies and were given anple tinme to respond to
one another, this witer heard oral arguments on the Cornel

Def endants’ objection to the Report and Recommendati on on June
20, 2003.

At that hearing, this witer opined that the Watt Facility
was bei ng operated under color of state |law and therefore
Plaintiff may be able to assert his clains under 42 U.S.C. 8§
1983. Since neither the Cornell Defendants nor Plaintiff had
objected to the Magistrate Judge’ s Recommendation to dism ss the
§ 1983 clainms, this witer requested and gave the parties thirty
days to file supplenental nenoranda on that issue. Both parties
filed menoranda and this witer then granted Plaintiff’s repeated
requests for enlargenents of tine so that he could retain
counsel. Finally, on March 1, 2004, this Court heard ora
argunents on the suppl enental nenoranda and the Cornel
Def endants’ objection to the Report and Recommendati on and t ook
the matter under advisenent. Again, Plaintiff appeared at the
March 1, 2004, hearing pro se. These matters have been fully
briefed and argued and are now in order for decision.

1. Standards for Decision

A district court conducts a de novo review of a nagistrate
judge’s determ nations of dispositive pretrial notions. See 28
US C 8 636(b)(1); Fed. R G v. Pro. 72(b); Local Rule 32(c)(2).
A di spositive notion is one that extinguishes a party’s claimor

def ense. Id. See also Phinney v. Wentworth Dougl as Hosp., 199

14



F.3d 1, 6 (1st Cr. 1999)(noting that striking a plaintiff’s
pl eadings or dism ssing a counterclaimis a dispositive notion

that is reviewed de novo); Harvard PilgrimHealth Care of New

Engl and v. Thonpson, 318 F. Supp. 2d 1, 6 (D.R 1. 2004); Ofice

of the Child Advocate v. Lindgren, 296 F. Supp. 2d 178, 183 (D

R 1. 2004). The Cornell Defendants’ Rule 12(b)(6) notion is a
di spositive notion because if granted, it will extinguish the
clainms set forth in Plaintiff’s Arended Conpl ai nt.

When conducting a de novo review, the district court "may
accept, reject, or nodify the recommended deci sion, receive
further evidence, or recommt the matter to the magi strate judge

wWth instructions.” Harvard Pilgrim 318 F. Supp. 2d at 6; Child

Advocate, 296 F. Supp. 2d at 183; Fed. R Cv. P. 72(b). See
also 28 U S.C 8 636(b)(1). The district court nust actually
review and wei gh the evidence presented to the magi strate judge
and may not nerely rely on the nmagistrate judge's report and

recomendation. Child Advocate, 296 F. Supp. 2d at 183. See

also United States v. Raddatz, 447 U. S. 667, 675 (1980); Branch

v. Martin, 886 F.2d 1043, 1046 (8th G r. 1989); 12 Charles Allen
Wight, Arthur R Mller & Richard L. Marcus, Federal Practice

and Procedure 8§ 3070.2, at 382 (2d ed. 1997 & Supp. 2003). The

discretion that Article Ill requires regarding dispositive
matters allows the district judge to decide the issues in any way
he or she deens proper and to reject or pay no attention to the
magi strate judge’s findings. Wight, et al., supra, 8 3070.2, at
378.

15



In the instant case, this Court nmust apply the standard for
a notion to dismss under Rule 12(b)(6) of the Federal Rules of
Cvil Procedure. In ruling on such a notion to dismss, the
Court construes the conplaint in the Iight nost favorable to the
plaintiff, taking all well-pleaded allegations as true and giving
the plaintiff the benefit of all reasonable inferences. See

Cooperman v. Individual Inc., 171 F.3d 43, 46 (1st Cr. 1999);

Figueroa v. Rivera, 147 F.3d 77, 80 (1st GCr. 1998); G o0sSs V.

Summa Four, Inc., 93 F.3d 987, 991 (1st Cr. 1996). D sm ssal

under Rule 12(b)(6) is appropriate only if "it appears beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief." Hi shon v. King &

Spal ding, 467 U S. 69, 73 (1984)(citing Conley v. G bson, 355

U S. 41, 45-46 (1957)); Dartnouth Review v. Dartnouth Coll., 889

F.2d 13, 16 (1st Cr. 1989); 5A Wight et al., supra, § 1357.
See also, Haines v. Kerner, 404 U S. 519, 520-21 (1972)(quoting

Conl ey, and noting that a pro se conplaint is held to a |ess
stringent standard than formal pleadings drafted by counsel);

Rodi v. Ventetuolo, 941 F.2d 22, 23 (1st Cr. 1991)(citations

omtted)(noting that a pro se conplaint is to be read with an
extra degree of solicitude).

However, a party’'s failure to raise objections to a
magi strate judge’s report and recommendation results in a waiver
of that party's right to reviewin a district court. Davet v.
Maccarone, 973 F.2d 22, 31 (1st Cr. 1992)(citations omtted).
See also Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603,
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605 (1st Cir. 1980)(concluding that a party may or may not file
objections within ten days as he or she chooses, but nust do so
if that party wishes the district court to consider his

obj ections); Fenner v. Mran, 772 F. Supp. 59, 64 (D.R I

1991) (accepting a report and recommendati on when no objections
were filed and the time for filing such objections had expired).
It does not appear that Congress intended that the Federal

Magi strates Act would require a district court to conduct a de
novo or any other review of a magistrate judge’'s factual or |egal
concl usi ons absent any objections to those determ nations. Thomas
v. Arn, 474 U.S. 140, 152 (1985). Thus, a magistrate judge’'s
findings and concl usi ons becone that of the district court unless

a specific objectionis filed wthin a reasonable tine. 1d., at

151(citing Jurisdiction of U S. Magis.: H’'g. on S. 1283 Before

the Subcomm on |Inprovenents in Jud. Mach. of the S. Conm on the

Judiciary, 94th Cong., 1st Sess., at 24 (1975)). A party may not
submt a procedural docunent in place of specific objections to a
magi strate judge’s conclusions in order to obtain review of those

conclusions in a district court. Eldridge v. Bowen, 685 F. Supp.

285, 286, n. 1 (D.Me. 1988).
I11. Discussion

Plaintiff did not file any objections to Judge Martin’s
Report and Reconmendation and argues instead that this Court
shoul d adopt that Report and Recommendation in its entirety.

hjections of PIf. denn P. LaCedra to Defs.’ Obhjection to the

Report & Recommendation of Jan. 16, 2001, (hereinafter, Pl’s.
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hjections) at 4. See also, Pl.'s Reply to Defs.’ Suppl enent al

Mem of Law, at 7(admtting that he failed to object to the

Report and Recommendation with regard to the dism ssal of his 8§
1983 clains). Plaintiff argues that his Reply to the Cornel

Def endants’ objection to the Report and Recommendati on shoul d
serve as his tinely objection to Judge Martin’s concl usi ons
because he was granted additional tinme to file and his Reply was

| ater accepted by this Court. Pl.’s Supplenental Mem as Ordered

by this Court on June 29, 2003, at 6-7. However, Plaintiff’s

subm ssion of this procedural docunent is neither a substitute
nor a cure for Plaintiff’'s failure to file specific objections to
the Report and Recommendation within the requisite tine period.

See Eldridge v. Bowen, 685 F. Supp. 285, 286, n. 1 (D. Me. 1988).

See also, Ruiz-Rivera v. Riley, 209 F.3d 24, 28, n.2 (1st Crr

2000) (quoting FDI C v. Anchor Props., 13 F.3d 27, 31 (1st G

1994) (explaining that a litigant’s pro se status does not absol ve
himor her fromconpliance with the Federal or Local Rules of
Civil Procedure)). Absent an objection by either party, Judge
Martin’s conclusions to dismss all clainms asserted agai nst
Sal i sbury, Singleton, and Johnson and the 8§ 1981 and 1983 cl ai ns
agai nst the Cornell Defendants are not presently before this
Court. This Court then turns to the Cornell Defendants’
objection to Judge Martin’s conclusion that Plaintiff’s clains
asserted in the Amended Conplaint relate back to the filing of
the original Conplaint and therefore, are not subject to

18



di sm ssal on statute of limtations grounds.

In Order to Avoid the Time Bar Set by the Statute of Limtations,

Plaintiff's Anended Conpl ai nt Must Satisfy the Requirenents of
Federal Rule of Civil Procedure 15(c)(3) and Rel ate Back to the
Date that the Oiginal Conplaint was Fil ed.

This witer agrees with Judge Martin’s conclusion that Rul e
15(c)(3) of the Federal Rules of Civil Procedure controls whether
or not the Amended Conpl aint that added Salisbury, Johnson,

Singl eton, and the Cornell Defendants to this lawsuit rel ates
back to the filing of the original Conplaint and avoids the bar

set by the statute of limtations’. See Report & Recommendati on,

at 9(citing Wlson v. United States, 23 F.3d 559, 562 (1st Cr

1994) (quoting Fed. R CGv. P. 15(c))). See also, Velez v.

Al varado, 145 F. Supp. 2d 146, 153 (D.P.R 2001)(citing WIson,
23 F.3d at 562)(noting that after the statute of |limtations
expires, Rule 15(c) determ nes whether or not a plaintiff may
amend a conplaint to add a defendant by relating that amended

conpl aint back to the original one); Ayala Serrano v. Collazo

Torres, 650 F. Supp. 722, 726 (D.P.R 1986)(citations
omtted)(noting that the doctrine of relation back is a question

of federal procedure and operates independently of any state

7 Judge Martin concluded that Rhode Island’s three year statute
of limtations for personal injury actions applied to Plaintiff’s
claims under Bivens and 42 U.S.C. 88 1981 and 1983, and that this
limtations period was not tolled while Plaintiff was incarcerated.
Report & Reconmendation, at 6-9. This Court agrees and al so notes
that neither party objected to these concl usions.
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law). An anended conplaint relates back to the filing of the
original conplaint when: 1)the claimasserted in the anended
conpl aint arises out of the sanme conduct, transaction, or
occurrence set forth or attenpted to be set forth in the original
pl eadi ng; 2)the party being added by the anmendnent received
notice of the institution of the action within the tine period
specified in Federal Rule 4(m for service of a summobns and
conplaint and that new party will not be prejudiced in

mai ntai ning a defense on the nerits; and 3)the party bei ng added
to the litigation knew or should have known that the action would
have been brought against himor her but for a mstake as to the
identity of the proper party. Fed. R Cv. P. 15(c)(3); VKK

Corp. v. Nat’l. Football League, 244 F.3d 114, 128 (2d Cr

2001); Leonard v. Parry, 219 F.3d 25, 28 (1st Cr. 2000); Freund

v. Fleetwood Enters., Inc., 956 F.2d 354, 363 (1st Cr. 1992);

Vel ez, 145 F. Supp. 2d at 153; Pineda v. Al nmacenes Pitusa, Inc.,

982 F. Supp. 88, 96 (D.P.R 1997). Wen these three elenents are
satisfied, the anended pleading relates back to the original,
meani ng that it adopts the date of the original pleading for

pur poses of determ ning whether or not the statue of limtations

has expired. Ayala Serrano, 650 F. Supp. at 725; 6A Charles Alen

Wight, Arthur R Mller & Mary Kay Kane, Federal Practice &

Procedure, 8§ 1498, at 107 (2d ed. 1990 & Supp. 2004).

The rel ation-back doctrine ensures that litigants do not use
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the statute of limtations to prevent the litigation of clains
when a real party in interest received sufficient notice of the
proceedi ngs or was practically involved in the proceedings from
the early states of the litigation. Pineda, 982 F. Supp. at

97(citing Ayala Serrano, 650 F. Supp. at 726(quoting Hanpton v.

Hanr ahan, 522 F. Supp. 140, 145 (N.D.1ll. 1981))). See also VKK

Corp., 244 F.3d at 128(citations omtted)(noting that the goal of
the rel ation-back principle is to prevent parties fromtaking
unj ust advantage of otherw se inconsequential pleading errors to

prevail on a limtations defense); accord Daily v. Mnte, 26 F

Supp. 2d 984, 987 (E.D.Mch. 1998); R chard v. Reed, 883 F. Supp.

107, 111 (WD. La. 1995)(citing 6A Wight, MIller & Kane, Federal

Practice & Procedure, 8§ 1498 (1990)). The determ nation of

whet her or not an anmended pl eading relates back to the date of
the original is left to the discretion of the trial court. Shea

v. Essensten, 208 F.3d 712, 720 (8th G r. 2000)(citations

omtted). See also, Wllians v. United States, 405 F.2d at

237(noting that Rule 15(c) is permssive). A trial court should
exercise this discretion |iberally, especially when the conpl ai nt

all eges a violation of civil rights. Ayala Serrano, 650 F. Supp.

at 726(citing Canty v. City of Richnond Police Dep’t., 333 F

Supp. 1396 (E.D.Va. 1974), aff’d., 526 F.2d 587 (4th Gr. 1975)).

The Anended Conpl aint Arises out of the Sane Conduct,
Transaction, or Qccurrence Described in the Oigi nal Conpl aint:
Plaintiff’s Incarceration at the Watt Facility.
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Nei t her party objected to Judge Martin’s conclusion that the
first prong of the relation-back test was satisfied because,
except for Plaintiff’s claimregarding his exposure to second-
hand snoke, the clainms asserted against the Cornell Defendants
ari se out of the sanme conduct, transaction, or occurrences
described in the original Conplaint, that being Plaintiff’s

incarceration at the Watt Facility. Report & Recommendation, at

12. This witer agrees with Judge Martin and turns to the second
and third prongs of the relation-back test, nanely, adequate
notice and m st ake.

The Cornell Defendants had Notice of the Institution of this
Action and have not Denonstrated that they will Suffer Prejudice
by Being Forced to Defend this Case on the Merits.

Whet her or not a party added by way of an anmended conpl ai nt
had actual or constructive notice of the original action is the
critical question in a Rule 15(c) determnation. WIIlians, 405

F. 2d at 236. See also, Ayala Serrano, 909 F.2d at 12(quoting

Schi avone v. Fortune, 477 U. S. 21, 31 (1986)(noting that “the

linchpin is notice and notice within the limtations period’)).?

In order to satisfy the notice elenent of Rule 15(c)(3), the

8 Rule 15(c)(3) was anended in 1991 to change the result in
Schi avone v. Fortune, with respect to the problem of a nisnanmed
defendant. 6A Wight, et al., supra, 8§ 1498, at 22. \While notice
remains the critical factor in a Rule 15(c)(3) determnation, this
notice no longer has to occur within the applicable statute of
limtations period. See Fed. R Civ. P. 15(c)(3) advisory conmittee’'s
note to 1991 Anendnents. See also, Pineda, 982 F. Supp. at 97(noting
that notice, not service, is the determining factor in a Rule 15(c)
anal ysi s).
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party bei ng added t hrough an anended conpl ai nt nust have received
notice of the institution of the action within the tinme period
set forth in Rule 4(m of the Federal Rules of Civil Procedure,
whi ch is one-hundred and twenty days after the filing of the
initial conplaint. See Velez, 145 F. Supp. 2d at 153; Fed. R
Cv. P. 15(c)(3)(A) & 4(m; 6A Wight, et al., supra, 2004 Supp.
§ 1498, at 22. Rule 4(nm) enables the court to allow additional
time for service if the plaintiff shows good cause for failing to
act within the one-hundred and twenty day period. Fed. R G v.

P. 4(m, advisory conmttee notes to the 1993 Anendnents, at
subdiv.(m. The requirenent of tinely notice serves as a
yardstick for evaluating whether or not anmendi ng the conpl ai nt

w Il cause the new defendant to suffer prejudice if he or she is

forced to defend the case on the nerits.® Manney v. Mnroe, 151

F. Supp. 2d 976, 995 (N.D.Ill. 2001)(citing Wods v. Wrachek,

618 F.2d 1225, 1229 (7th G r. 1980)).
Rul e 15(c) does not require that a new party receive actual
notice of the action and the Rule may be satisfied by a show ng

of constructive notice. Daily, 26 F. Supp. 2d at 986 (citing

® The Cornell Defendants have not argued that their addition to
this lawsuit causes themthe prejudice of being deprived of a statute
of limtations defense. 1In any event, such an argunent is irrel evant
because every party named under Rule 15(c) after the limtations
period expires suffers fromthat sanme prejudice. Felix v. NY. Cty
Police Dep’t., 811 F. Supp. 124, 128 (S.D.N. Y. 1992). Instead, the
relevant inquiry is whether the Cornell Defendants received sufficient
notice so that their defense on the nerits will not be prejudiced.
See, id.
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Berndt v. State of Tennessee, 796 F.2d 879, 884 (6th Cr. 1986)).

The pertinent question is whether or not the new party, when
viewed fromthe standpoint of a reasonably prudent person, shoul d
have expected that the original pleading mght be altered or
called into question. Mnney, 151 F. Supp. 2d at 995. See al so,
6A Wight, et al., supra, 8§ 1497, at 93(noting that the
reasonabl e person inquiry better reflects the |iberal policy of
Rul e 15(c)). Thus the notice nmust be reasonably cal cul at ed,

under all of the circunstances, to apprise all interested parties
of the pending action. Felix, 811 F. Supp. at 127 (quoting

G eason v. McBride, 869 F.2d 688, 692 (2d G r. 1989)).

Federal courts have found sufficient notice for Rule 15(c)
purposes in at least three different factual situations. First,
there is sufficient notice when an enpl oyee who is authorized to
recei ve a sumons does not reject a summons that nanes a non-

existent party. See Pineda, 982 F. Supp. at 97 (serving a

secretary authorized to receive sunmonses i nputed know edge to
her enpl oyer that the original conplaint was directed against the
enpl oyer rather than a non-existent entity). Second, an original
conpl aint may give a new defendant constructive notice of the
institution of an action when the substance of the original
conplaint alleges that the new defendant comnmtted the ill egal
acts described therein and is an official of one of the original

defendants. Daily, 26 F. Supp. 2d at 987 (citing Doe v. Sullivan
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County, 956 F.2d 545, 552 (6th Cr. 1992); Berndt v. Tennessee,

796 F.2d 879, 884 (6th Gr. 1986)). Third, a new defendant has

constructive notice of an action when he or she retains the sane
attorney as an original defendant and that attorney should have

known that the new defendant would be added to the existing

lawsuit. Byrd v. Abate, 964 F. Supp. 140, 146 (S.D.N. Y. 1997);

Felix, 811 F. Supp. at 127-8 (quoting d eason, 869 F.2d at 693);

Hodge v. Ruperto, 739 F. Supp. 873, 881 (S.D.N. Y. 1990); Hood v.

Gty of New York, 739 F. Supp. 196, 199 (S.D.N. Y. 1990); Ayala

Serrano, 650 F. Supp. at 728 (citations omtted). But see,

Manney, 151 F. Supp. 2d at 999 (citing Wods v. Indiana Univ. -

Purdue Univ. at Indianapolis, 996 F.2d 880, 889, n. 14 (7th G

1993))(noting that relation back is inproper when all defendants,
i ncludi ng the new y-added defendants, share the sanme counsel).
When a new and origi nal defendant share the sane attorney, there
is no prejudice to the new defendant if the attorney was
initially on notice to prepare the new party’s defense. Felix,
811 F. Supp. at 128.

There is also sufficient notice for Rule 15(c) purposes in a
fourth situation; when the original and new y-added defendants

share an identity of interests. Ayala Serrano, 909 F.2d at 12

(citing Hernandez Jinenez v. Calero Tol edo, 604 F.2d 99, 102 (1st

Cr. 1979)); Velez, 145 F. Supp. 2d at 154; Bowden v. WAl -Mart

Stores, Inc., 124 F. Supp. 2d 1228, 1241-42 (M D. Ala. 2000);
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Ayal a Serrano, 650 F. Supp. at 726. A new and original defendant

share an identity of interests when they are so closely rel ated
in business or other activities and their interests are
sufficiently aligned that it is fair to presune that the new
defendant | earned of the institution of the action fromthe

original defendant. Ayala Serrano, 909 F.2d at 12(quoting

Her nandez Ji nenez, 604 F.2d at 102-03); Bowden, 124 F. Supp. 2d

at 1242 (citations omtted); Ayala Serrano, 650 F. Supp. at 726;

Bruce v. Smith, 581 F. Supp. 902, 906 (WD.Va. 1984); 6A Wi ght,

et al., supra, 8 1498, at 146. The First Crcuit has utilized
the identity of interest concept in cases arising under 42 U S. C

8§ 1983. Velez, 145 F. Supp. 2d at 154(citing Ayala Serrano, 909

F.2d at 10; Hernandez Ji nenez, 604 F.2d at 103). However,

reliance on the identity of interest concept is m splaced and
unnecessary when an anended conpl ai nt seeks to bring the sanme
entity into the litigation under its proper nane, rather than a
separate but closely-related entity. Pineda, 982 F. Supp. at 97.
Judge Martin concluded that the second prong of the
rel ati on-back test was satisfied because the Cornell Defendants
received notice of the institution of this action wwthin the tine
period set forth in Rule 4(n) such that it would not be
prejudicial to require the Cornell Defendants to defend the case
after the statute of limtations expired. Report &

Recommendati on, at 12-13. Judge Martin concluded that the notice
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requi renent was satisfied by Plaintiff’s service of the original
Conpl ai nt upon the Watt Facility on February 4, 2000. Report &

Recommendati on, at 12. This service occurred nore than one-

hundred and twenty days after Plaintiff filed his original

Conpl aint. ! However, given Plaintiff’s pro se status and this
Court’s grant of Plaintiff’s Motion for Service, Judge Martin

opi ned that the period of tinme under Rule 15(c)(3) during which
the Cornell Defendants nust have received notice of this action
was extended, as provided for in Rule 4(m, until at |east
February 24, 2000, the date that the United States Marshal served
the Watt Facility. 1d., at 12-13. He also found that serving
Salisbury with the original Conplaint gave the Cornell Defendants
sufficient notice of the institution of Plaintiff’s action
because of Salisbury’ s position as “Chief” or “Captain” at the

Watt Facility. Report & Recommendation, at 13.

This Court finds no error in the above concl usions for
several reasons. First, Salisbury, an enployee of the Cornel
Def endants, accepted service of the original Conplaint even
t hough it nanmed a non-existent entity, the Watt Facility, as a
defendant. Second, the substance of the original conplaint

indicates that Plaintiff intended to sue the entity in charge of

°Judge Martin noted that Plaintiff signed his original Conplaint
on August 16, 1999, and that it was received by the District Court in
Massachusetts on August 18, 1999. Report & Recommendation, at 9, n.6.
He treated the Amended Conpl aint as having been filed on July 25,
2000, the date that Plaintiff filed his “Renewed Mtion to Take Leave
in Oder to Arend Plaintiff’s Conplaint.” 1d., at n.7.
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daily operations at the Watt Facility and the enpl oyer of the

i ndi vidual s who allegedly violated Plaintiff’s constitutional
rights. Third, the Cornell Defendants had constructive notice of
the institution of this action because they share the sane
attorney as the original defendants. Fourth, the Cornel

Def endant s have not shown that they wll be prejudiced if this
Court requires themto now defend against Plaintiff’s clains.

As to the first reason, although the Cornell Defendants
mai ntai n that they do not have an officer or agent at the Watt
Facility, they enploy Chief Salisbury who received and did not
reject service of the original Conplaint, which contained the
name of a non-existent entity, the Donald W Watt Detention
Center. It is reasonable to infer that Chief Salisbury notified
his superiors that he had been served with the Conpl ai nt and that
t hose superiors were the Cornell Defendants who enpl oyed
Sal i sbury, rather than the non-existent entity named in the
original Conplaint. Therefore, the Cornell Defendants had
adequate notice of the institution of this action within the tine
period prescribed by the Federal Rules.

Second, despite Plaintiff’s pro se draftsmanship, the
substance of his original Conplaint makes it clear that Plaintiff
intended to sue the entity in charge of daily operations at the
Watt Facility and the enployer of the individuals who conmtted

the alleged violations of his constitutional rights. See Ayal a
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Serrano , 909 F. Supp. 2d at 12 (noting that the pleadings of pro

se litigants are to be liberally construed). See also Legal

Conpl ., at paras 1 & 7-22. That entity is Cornell Corrections
and not the Donald W Watt Detention Facility, which is only the
name of the building in which Plaintiff was incarcerated. Since
t he substance of the original Conplaint pertains to the Cornel

Def endants, that original Conplaint was reasonably cal cul ated
under the circunstances to apprise all interested parties,

i ncluding the Cornell Defendants, of the pending action.

As to the third reason, the Cornell Defendants had
constructive notice of the institution of this action because
they share an attorney with the original Defendants. Each
Def endant in this action is represented by Dennis T. Gieco,
Esq., who should have known that the Cornell Defendants woul d
eventual |y becone parties to this litigation given this Court’s
previous findings that “Watt” was the nanme of a buil ding rather
than an entity anmenable to suit, as well as his own
representations that the Cornell Defendants run the Watt
Facility and enploy the individuals who work there on a daily

basis. See Report & Recommendation, at 26-27 (quoting Tr. of

June 29, 2000 Hr’'g., at 17). In addition, Plaintiff does not

need to utilize the “identity of interests” concept because the
Amended Conpl aint presents a situation in which Plaintiff seeks

to bring the sane entity into this lawsuit but, this tinme, under
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its proper nane. See Pineda, 982 F. Supp. at 97 (noting that

reliance on the identity of interests concept is unnecessary when
an anended conplaint seeks to bring in the sanme, rather than a
closely-related, entity under its proper nane).

Finally, the Cornell Defendants have not denonstrated any
prej udi ce because they are required to defend the case at this

point in the litigation. See Ayala Serrano, 650 F. Supp. at 727

(finding that the notice requirenment of Rule 15(c)(3) was

sati sfied when the defendant had not denonstrated any prejudice
in maintaining a defense due to an all eged | ack of notice).

There is no indication that crucial w tnesses are unavail abl e,

t hat evi dence has been destroyed, or of any personal

i nconveni ence to the Cornell Defendants. See id. G ven these

ci rcunstances and the fact that the Cornell Defendants received
constructive notice of this action within the applicable tinme
period, this Court is unable to find any prejudice resulting from
the delay in adding the Cornell Defendants to this |lawsuit. For
all of these reasons, this Court concludes that the Cornel

Def endants received sufficient notice of the institution of the
present action within the tinme period provided for in Rule 4(m
and thus, will not be prejudiced by having to defend this | awsuit
even though the statute of Iimtations has expired.

Plaintiff’s Oiginal Conplaint Mstakenly Named a Non- Exi st ent
Entity Rather Than the Cornell Defendants and the Substance of

t hat Conpl ai nt Gave the Cornell Defendants Notice that Plaintiff
Wuld Have Initially Naned them as Def endants but for this
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M st ake.

The final elenment of the relation-back doctrine requires
Plaintiff to show that the Cornell Defendants knew or shoul d have
known that Plaintiff would have brought this action against them
but for Plaintiff’s mstake as to the identity of the proper
defendants. Fed. R Cv. P. 15(c)(3)(B); Leonard, 219 F.3d at

28; Felix, 811 F. Supp. at 128(citing Kilkenny v. Arco Marine

Inc., 800 F.2d 853, 857 (9th Cir. 1986)) This final elenent is
designed to resolve the problem of a m snaned defendant and al |l ow
a party to correct a formal defect in his or her pleadings, such

as a m snoner or msidentification. Preston v. Settle Down

Enters., Inc., 90 F. Supp. 2d 1267, 1277 (N.D.Ga. 2000)(citing

Fed. R Cv. P. 15(c)(3), Advisory Commttee Notes to 1991

Amendnent ) ; accord Manney, 151 F. Supp. 2d at 996; Taylor v. Gty

of Wnnfield, 191 F.R D. 511, 514 (WD. La. 2000); Byrd, 964 F.

Supp. at 145. Judge Martin concluded that the service of the
original Conplaint upon the Watt Facility by placing the

Conpl aint in Salisbury’s hands gave notice to the Cornel

Def endants such that they knew or should have known, but for
Plaintiff’s m stake concerning the identity of the proper party,
he woul d have initially brought this action against the Cornel

Def endant s. Report & Reconmmendati on, at 13.

The Cornell Defendants object to this conclusion and argue

that Plaintiff's failure to initially name them as defendants was
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not a case of mstaken identity but rather a conscious choice to
exclude the Cornell Defendants fromthis litigation. Cornel

Defs.” Mem, at 9. They assert that Plaintiff knew of the

Cornel |l Defendants’ involvenent in the operation of the Watt
Facility before he filed the original Conplaint and deliberately
chose not to investigate that involvenent or bring the Cornel
Def endants into this litigation before the statute of Iimtations
expired. 1d. Therefore, the Cornell Defendants argue, the
Amended Conpl ai nt does not relate back pursuant to Rule 15(c)(3).
G ven the leniency afforded to pro se litigants and this Court’s
conclusion that Plaintiff m stakenly nanmed the Watt Facility
instead of the Cornell Defendants in his original Conplaint, this
Court agrees with Judge Martin and finds that the final criterion
for relation back has been satisfied.

A msnonmer is a mstake in namng a person, place, or thing,

especially in a legal instrunent, Black’s Law Dictionary, at 1015

(7th ed. 1999); while a mstake is an incorrect action or
statenent that follows fromfaulty judgnent, inadequate
know edge, or inattention. Leonard, 219 F.3d at 28(citing

Webster’s Ninth New Coll egiate Dictionary, at 760 (1983)). See

also Black’s Law Dictionary, 1017 (7th ed. 1999)(defining m stake

as “an error, msconception, or m sunderstandi ng; an erroneous
belief”). By definition, every m stake involves an el enent of

negl i gence, carel essness, or fault and the |anguage of Rule
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15(c) (3) does not distinguish anong types of m stakes concerning
identity. Leonard, 219 F.3d at 29. Thus, the Rul e enconpasses
both easily avoi dabl e and serendi pitous m stakes. 1d. For
exanpl e, nam ng a non-exi stent federal agency or a retired

of ficer are m stakes covered by Rule 15(c)(3) even though
reasonabl e diligence will al nost always prevent these m stakes
fromoccurring. |Id.(citing Fed. R Cv. P. 15 advisory

commttee’s note (1966 Anmendnent)). See also VKK Corp., 244 F.3d

at 129(nam ng a non-existent entity was a m stake within the

meani ng of Rule 15(c)(3)); WIlliamH MGee & Co. v. MV Mng

Plenty, 164 F.R D. 601, 606 (S.D.N. Y. 1995)(hol ding that the
m sidentification of simlarly-named or rel ated conpani es
presents the “classic case” for the application of the relation-
back principle set forth in Rule 15(c)).

The inquiry into whether or not a m stake occurred is
obj ective and requires the court to consider the totality of the
ci rcunstances and the relevant facts at issue. Bowden, 124 F.
Supp. 2d at 1242. The court must inquire into what the plaintiff
knew, or thought he or she knew, at the tine the original

pl eading was filed. Leonard, 219 F.3d at 29(citing Wlls v. HBO

& Co., 813 F. Supp. 1561, 1567 (N.D.Ga. 1992)). Know edge that a
plaintiff acquired after filing an original conplaint carries no
weight in this determnation. 1d. (citing Kilkenny, 800 F.2d at

856). Post-filing events, including inaction despite new
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information, may be relevant to the extent that such events shed
l[ight on the plaintiff's state of mnd at the tinme the original
conplaint was filed or informthe added party’s reasonabl e beli ef
as to why the plaintiff omtted that party fromthe origina
conplaint. I1d., at 30.

The totality of the circunstances presented in this case
indicate that Plaintiff’s namng of the Donald W Watt Detention
Facility rather than the Cornell Defendants was a m stake and
that the notice to the Cornell Defendants was sufficient so that
t hose Defendants should have known that, but for this m stake,
Plaintiff would have nanmed themin the original Conplaint. In
initially namng the Watt Facility, Plaintiff m stakenly nmade
the nane of a building, a non-existent entity, a defendant in

this case. See Sarro v. Cornell Corrections, Inc., 248 F. Supp.

2d 52, 62, n.2 (D.R 1. 2003)(noting that the Watt Facility is

not a legal entity that may be sued). See also Freund v.

Fl eetwood Enters., Inc., 956 F.2d 354, 361 (1st Cr

1992) (di scussing a notion to anend after the plaintiff originally
named an entity with no | egal existence that was nothing nore
than a name). This incorrect action followed fromPlaintiff’s
erroneous belief that the Watt Facility was an entity anenable
to suit and in charge of daily operations during the tinme of
Plaintiff’s incarceration. Moreover, Plaintiff’s m stake was due

in part to the fact that he was msled by the staff at the Watt
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Facility, including Salisbury who told Plaintiff that the Cornel
Def endants had an ownership interest in the facility but refused
to reveal the Cornell Defendants’ address or |ocation. See GSI

Lunonics, Inc. v. Biodiscovery Inc., 112 F. Supp. 2d 99, 104

(D. Mass. 2000) (noting that an anended conplaint relates back when
it arises out of a plaintiff’s reasonable m stake that was based
on m sleading or inaccurate assertions of ownership by a
defendant). At Plaintiff’s request, a G na McCarthy called the
Watt Facility and was told by the receptionist that the Watt
Facility and Cornell Corrections share the sanme address and phone

nunber and are “one in the sane.” Aff. of G na McCarthy, at

paras. 2 & 3, attached to Pl.’s Mdt. to Take Leave in Oder to

Am Pl.’s Conpl. These facts, when taken together, lead this

witer to conclude that when Plaintiff filed his original

Conpl aint he intended to and thought that he was suing the entity
in charge of daily operations at the Watt Facility and the

enpl oyer of the prison guards with whom he interacted, but nmade a
reasonabl e m stake and naned a non-existent entity rather than

t he Cornell Defendants.

This not a situation in which Plaintiff |acked know edge of

the proper party. See Leonard, 219 F.3d at 31(citing WIlson v.
United States, 23 F.3d 559, 563 (1st Cir. 1994))(noting that

there is no mstake when a plaintiff merely | acks know edge of

the proper party such that he or she intends to sue one party,
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does so, and that person or entity turns out to be the wong

party). See also King v. One Unknown Fed. Corr. Oficer, 201

F.3d 910, 914 (7th Cr. 2000)(citations omtted)(hol ding that
Rul e 15(c)(3) provides for relation back only to correct the

m st akes made by a plaintiff suing official bodies in determning
t he proper defendant and not where the plaintiff fails to

identify the proper party); Wrthington v. Wlson, 8 F.3d 1253,

1257-58 (7th Cr. 1993)(affirm ng a decision preventing the
plaintiff fromutilizing the relation-back doctrine where the
initial failure to name the new defendants stemmed froma | ack of
knowl edge of their identities and not a m stake in their names);

accord Manney, 151 F. Supp. 2d at 996; Taylor, 191 F.R D. at 514.

Rather, Plaintiff admtted that while he was at the Watt
Facility, Salisbury told himthat the Cornell Defendants owned

the Watt building. Report & Recommendation, at 26 (quoting Tr.

of June 29, 2000 H'g., at 8-9; Cornell Defs.” Mem, at Ex. D p.

4. Despite this know edge, there is no evidence to indicate that
Plaintiff nmade a deliberate decision not to sue the Cornel
Def endants and to proceed against the Watt Facility instead.

See Leonard, 219. F.3d at 29(quoting Wells v. HBO & Co., 813 F

Supp. 1561, 1567 (N.D. Ga. 1992))(hol ding that a m stake does not
include a deliberate decision not to sue a party whose identity

the plaintiff knew fromthe outset); accord Shea, 208 F. 3d at

720. See also, 6A Wight, et al., supra, 8§ 1498, at 142 (2d ed.
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1990 & 2004 Pocket Part)(noting that notw t hstandi ng adequate
notice to the new party, an anmendnent substituting the proper
party wll not be allowed when the plaintiff’s inexcusable
negl ect was responsible for the failure to nanme the correct
party). This is not a case in which Plaintiff intended to sue
Watt, did so, and then turned out to be incorrect. Rather,
given that the body of Plaintiff’s Conplaint indicates that he
sought to inpose liability on the entity responsible for
enpl oying the prison officials and overseeing the daily
operations of the Watt Facility and the |leniency afforded to
prisoners proceeding pro se, this Court concludes that when
Plaintiff filed his original Conplaint, he intended and t hought
he was suing that entity. However, in reality, Plaintiff
m st akenly named as a Defendant, the “Donald W Watt Detention
Center,” the name of a building and a non-existent entity that
did not enploy Salisbury, Singleton, Johnson, or any other prison
official. Therefore, this witer agrees with Judge Martin’s
conclusion that the Cornell Defendants received sufficient notice
of this action and should have known that Plaintiff would have
named themin his original Conplaint but for his m stake.

For these reasons, this Court overrules the Cornel
Def endants’ objection to Judge Martin’ s conclusion that the
clains asserted against the Cornell Defendants in Plaintiff’s

Amended Conpl aint relate back to the filing of the original
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Compl aint and therefore, are not barred by the statute of
limtations. There has been no dispute that the Anmended
Conmpl ai nt arises out of the sanme transactions or occurrences as
the original Conplaint, that being Plaintiff’s incarceration at
the Watt Facility. Gven the service on Salisbury, as well as
the facts that the body of the original Conplaint essentially
refers to the Cornell Defendants, all of the Defendants in this

| awsuit share the sane attorney and that Plaintiff m stakenly
named a non-exi stent entity in his original Conplaint, this Court
concl udes that the Cornell Defendants received adequate notice of
this action within the extended tinme period provided for in Rule
4(m and will therefore, not be prejudiced in being forced to
defend the instant case on the merits. Finally, the notice was
such that the Cornell Defendants should have known that Plaintiff
woul d have sued themoriginally but for his mstake in nam ng the
Watt Facility rather than the Cornell Defendants. Therefore,
Plaintiff satisfies the requirenents for relation back set forth
in Rule 15(c)(3) and may use his Anended Conplaint to correct the
m snoner or msidentification that plagues his original Conplaint
and avoid the bar set by the three year statute of Iimtations
applicable to cases brought pursuant to 42 U S.C. 8§ 1981 and
1983 and Bivens. Since these clains are not tine barred, this
Court now turns to the issue of whether or not Plaintiff has

presented viable clains for relief against the Cornel
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Def endant s.

Plaintiff's dains Agai nst the Cornell Defendants Pursuant to 42
U S.C § 1981 Must be Disnmi ssed Because Plaintiff did not All eqge
any Discrimnation Based on Race.

This Court agrees wth Judge Martin’s conclusion to dismss
Plaintiff’s clainms brought under 42 U S.C. § 1981 because
Plaintiff’s failure to allege that any Defendant discrim nated
agai nst him based on his race precludes Plaintiff fromstating a
cl ai mupon which relief can be granted under 8 1981. Report &

Reconmendation, at 14. A plaintiff nust allege facts to support

three elenments in order to establish a claimunder 42 U S.C. 8§
1981: 1)the plaintiff is a nmenber of a racial mnority; 2)the

def endant intended to discrimnate against the plaintiff based on
the plaintiff’s race; and 3)the discrimnation concerned an

activity enunerated by the statute. Man v. Donal dson, Lufkin &

Jenrette Sec. Corp., 7 F.3d 1085, 1087 (2d Cir. 1993)(citations

omtted); Adivera v. Town of Wodbury, 281 F. Supp. 2d 674, 684

(S.D.N. Y. 2003). See also 42 U. S.C. 8§ 1981 (1991)(listing the
activities covered by the statute). A claimarises under Section
1981 when a plaintiff is deprived of the full and equal benefits
of the | aw and proceedings that are afforded to Caucasi an
citizens. Qivera, 281 F. Supp. 2d at 684 (citations omtted).
Therefore, it is essential that a plaintiff establish that the
defendant’s actions were purposefully discrimnatory and racially

nmotivated. 1d.(citing Al bert v. Carovano, 851 F.2d 561, 571 (2d
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Gir. 1988)).

This Court needs to | ook no further than the first el enent
required to state a claimunder 42 U.S.C. § 1981 to concl ude that
Plaintiff’s 8 1981 clains nust be dismssed for failure to state
a claimupon which relief can be granted. The Amended Conpl ai nt
does not allege that Plaintiff is a nenber of a racial mnority.

See Am Conpl .. In addition, Plaintiff's 8 1981 claimfails on

the second el enent because while Plaintiff alleges religious
di scrim nation agai nst Catholics, he does not nmake any

all egations of racial discrimnation. See Am Conpl., at para.

16. See also United States v. Crui kshank, 92 U. S. 542, 555

(1875)(noting that there is no question presented under the G vil
Ri ghts Act of 1866 when there were no allegations that the wong
contenpl at ed against the plaintiffs was on account of their race
or color). Therefore, this Court agrees with Judge Martin that
Plaintiff is unable to state any § 1981 cl ai ns agai nst the
Cornel | Defendants and therefore those clains nust be dism ssed.

Plaintiff's Bivens C ains Must be Di sm ssed Because t he Cornel
Def endants are Private Corporations and are not Federal Agents.

Judge Martin concluded that the Cornell Defendants’ status
as private entities did not preclude Plaintiff fromstating

Bi vens cl ai ns agai nst those Defendants. Report & Recommendati on,

1142 U.S.C. 8 1981 was enacted as Section 1 of the Cvil Rights
Act of 1866, 14 Stat. 27. Bell v. Cty of MI|waukee, 746 F.2d 1205,
1232 (7th Cir. 1984).
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at 16. The Cornell Defendants di sagree and argue that their
private status protects themfromPlaintiff’'s Bivens clains based

on the Suprenme Court’s decision in Correctional Services

Corporation v. Malesko, 534 U S. 61 (2001). Supplenental Mem of

Law of Defs.’ Cornell Corrs. of RI1., Inc., Cornell Corrs. Corp.

Wayne Salisbury, Jean Singleton, & Sharon Johnson as Req. by the

G. on June 20, 2003, (hereinafter, Defs.’ Supplenental Mem) at

24. This Court agrees with the Cornell Defendants and concl udes
that Plaintiff does not have Bivens clains against those private
corporations because they are clearly not federal agents.

The Supreme Court has limted Bivens to Cains of Constitutional
Viol ati ons by Federal O ficers.

In Bivens v. Six Unknown Naned Agents of the Federal Bureau

of Narcotics, the Suprene Court created a federal cause of action

for noney danages agai nst federal agents for alleged

constitutional violations. 403 U S. 388, 397 (1971)(enphasis

added); Carlson v. Geen, 446 U S. 14, 18 (1980); Erwin

Chenerinsky, Federal Jurisdiction, § 9.1.2, at 570 (3d ed. 1999).

Despite its initial activismin creating this cause of action,
the Suprene Court has since responded cautiously to invitations
to extend a Bivens renedy in new contexts and in fact, has done
so only twice. Malesko, 534 U.S. at 67-8 & 70(noting that since
Carlson, the Court has consistently refused to extend Bivens

liability to any new context or category of defendants); Fed.
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Deposit Ins. Corp. v. Meyer, 510 U S. 471, 484 (1994)(quoting

Schwei ker v. Chilicky, 487 U S. 412, 421 (1988)): See also

Carlson, 446 U.S. at 18(finding a Bivens cause of action for
viol ations of the Ei ghth Arendnent’ s guarantee agai nst cruel and

unusual punishnment); Davis v. Passman, 442 U.S. 228, 242

(1970) (extending Bivens to provide a renmedy for violations of the
Fifth Amendnent’s Due Process Clause). See also Joseph G Cook &

John R Sobieski, Jr., Cvil R ghts Actions, 8 14.02, at 14-24,

14-25 (2003) (noting that Bivens has been limted to causes of
action against federal officials who act under the authority of
federal |aw).

In order to state a Bivens cause of action, a plaintiff nust
show that the defendants: 1)are federal agents; 2)act under col or
of their authority; and 3)engage in unconstitutional conduct.

See Bivens, 403 U S. at 389; Cook & Sobieski, supra, 8§ 14.02[A]

at 14-25. At the very l|least, the defendants nust be federal

agents. See generally, Carlson, 446 U. S. at 18; Butz v.

Econonmou, 438 U.S. 478, 503 (1978)(both explaining that a Bivens
remedy is available to a victimof a constitutional violation by

a federal agent); Mathis v. Pac. Gas & Elec. Co., 75 F.3d 498,

503 (9th Cr. 1996)(finding that it was error not to dismss a
Bi vens cl ai m absent proof that the defendant was an agent of the

federal government); Vector Research Inc. v. Howard & Howard

Attorneys, 76 F.3d 692, 698 (6th Cir. 1996) (hol ding that the
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plaintiffs all eged enough facts on the issue of whether the
def endants were federal agents to survive a notion to dismss

their Bivens claim; Christian v. Crawford, 907 F.2d 808, 810

(8th Cr. 1990)(affirmng a denial of |leave to anend to add a
Bi vens cl ai m agai nst attorneys whose appoi ntnents by a federal

court do not nmake them federal officials); Wagner v. Metro.

Nashville Airport Auth., 772 F.2d 227, 230 (6th Cr

1985) (affirm ng the dism ssal of a Bivens claimbecause the
plaintiffs did not allege that the defendants were federal

agents); Beard v. Mtchell, 604 F.2d 485, 489 (7th G

1979) (Bivens suit brought against a federal agent); Fletcher v.

R 1. Hosp. Trust Nat’'l. Bank, 496 F.2d 927, 932, n.8 (1st Cr

1974) (noting that there is no Bivens cause of action agai nst
private parties acting under color of federal l[aw or custom;

MIler v. Suffolk County House of Corr., No. 01-11331, 2002 W

31194866, at *4 (D. Mass. Sept. 27, 2002)(dism ssing a Bivens
cl ai m because it was brought against state officials and not

agai nst any federal defendants); Lipsett v. Univ. of PR, 576 F

Supp. 1217, 1221 (D.P.R 1983)(noting that Bivens recogni zed a
cause of action for danmages agai nst federal officers). But see,

Erwi n Chenerinsky, Federal Jurisdiction, 8 9.1, at 589 (3d ed.

1999) (noti ng that although the weight of authority seens to favor
Bi vens suits against private individuals acting under color of

federal law, the Crcuit Courts are split on the question and the
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Suprene Court has not so extended this principle).
Al t hough the rational es and standards regardi ng state and
federal action for purposes of suits pursuant to 42 U S.C. § 1983

and Bivens, are often applied interchangeably, see Vincent v.

Trend W Technical Corp., 828 F.2d 563, 567 (9th Cr. 1987),

federal courts have clearly distinguished these two renmedies for
constitutional violations by applying 8 1983 to actions by state
officials and Bivens to simlar actions by federal officials.
See Butz, 438 U.S. at 500 & 503; Carlson, 446 U. S. at 25;

Wgginton v. Centracchio, 205 F.3d 504, 511-12 (1st G r. 2000);

Gordon v. Hansen, 168 F.3d 1109, 1113 (8th G r. 1999)(quoting

Christain v. Crawford, 907 F.2d 808, 810 (8th Cr. 1990))(noting

that a Bivens action is alnost identical to one brought under 42
U S C 8§ 1983, except that the fornmer is naintained agai nst
federal officials while the latter is against state officials);

Wight v. Park, 5 F.3d 586, 591 (1st Cr. 1993); Ronan v.

Townsend, 48 F. Supp. 2d 100, 104 (D.P.R 1999). See also Meuse

v. Pane, 322 F. Supp. 2d 36, 39 (D. Mass. 2004), available at,

2004 U.S. Dist. LEXIS 10674, *7(noting that the plaintiff did not
have a 8 1983 claimagainst officials of the Federal Bureau of
I nvestigation or a Bivens claimagainst a private entity); accord

| nmat es of MDC Guaynabo v. Franco, 896 F. Supp. 248, 250 (D.P.R

1995) .

The Suprenme Court’s decisions in Federal Deposit |nsurance
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Corporation v. Meyer, 510 U. S. 471 (1994), and Correctional

Services Corporation v. Ml esko, 534 U S. 61 (2001), further

indicate that Bivens clains are limted to the actions of federal
officers and wll not be extended. Since the purpose of Bivens
was to deter a federal officer, the Suprene Court has refused to
expand the category of defendants to whom a Bi vens cause of
action applies to enconpass federal agencies or private
corporations. Meyer, 510 U S. at 473 & 485(enphasis in the
original); Mulesko, 534 U S. at 70-71. The Suprene Court
reasoned that extending Bivens to include suits against private
corporate defendants woul d conprom se the initial purpose of the
Bi vens doctrine because it would lead plaintiffs to focus their
collection efforts on corporate entities rather than on the

i ndividuals who are directly responsible for the all eged
injuries. Mlesko, 534 U S. at 70-71

The Mal esko Decision is Dispositive of Plaintiff's Bivens dains
Agai nst the Cornell Defendants.

The Suprene Court’s Mal esko decision is dispositive of
Plaintiff’s Bivens clainms. Like the defendant in Ml esko, the
Cornel |l Defendants are private corporations. Since the Suprene
Court was unwilling to find a Bivens cause of action against a
private corporation operating a hal fway house under a contract
with the Federal Bureau of Prisons, this Court sees no reason to

al l ow an extension of Bivens to enconpass the Cornell Defendants,
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who are private corporations acting under a contract wth the
CFDFC, a creature of Rhode Island law. Unlike the nunerous cases
cited above in which the courts allowed Bivens actions to
proceed, the Cornell Defendants are neither individual officers
nor federal agents. Allowing Plaintiff’'s Bivens clains to
proceed agai nst these private corporations would shift this
Court’s focus fromthe individuals directly responsible for the
al | eged constitutional violations to private corporations,
thereby contradicting the precedent and policies set by the

Suprene Court. See Stoutt v. Banco Popul ar de Puerto Rico, 320

F.3d 26, 33 (1st Cr. 2003)(citing Mal esko, 534 U. S. 61)(noting
that the Suprene Court has limted Bivens by refusing to extend
it to private entities acting under color of federal |aw).

| nstead, this Court chooses to foll ow Mal esko and concl udes t hat
Plaintiff is unable to maintain a Bivens cause of action agai nst
the private, corporate Cornell Defendants. See Meuse, 322 F

Supp. 2d at 38, available at, 2004 U.S. Dist. LEXIS, at *6(citing

Mal esko and holding that a Bivens claimis not avail abl e agai nst
a private entity even if that entity acts under col or of federal

law); Peoples v. CCA Det. Cr., No. 03-3129, 2004 W. 74317, at *4

(D. Kan. Jan. 15, 2004) (hol ding that Ml esko precludes Plaintiff’s

Bi vens cl ai magai nst a corporation); accord Sarro v. Cornel

Corrections, Inc., 248 F. Supp. 2d 52, 62 (D.R . 2003); Howe v.

Bank for Int’l. Settlenents, 194 F. Supp. 2d 6, 30 (D. Mass.
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2002); James Wn Moore, 17A Moore's Federal Practice, 8§

124. 41[2][b] (3d ed. 2004).

Alternatively, the Availability of a Remedy under 42 U S.C. §
1983 Requires this Court to Hesitate in Extendi ng Bi vens to Cover
Causes of Action Against Private Individuals or Entities.

Even absent the mandate of the Ml esko decision, this Court
would not allow Plaintiff’s Bivens clains to proceed because
doi ng so woul d cause an unwarranted extension of Bivens to
i ncl ude causes of action against private individuals or entities.
When there is a request for the judicial creation of a danages
remedy arising under the Constitution, as is the case here,

Bi vens instructs this Court to proceed with caution. Kostka V.
Hogg, 560 F.2d 37, 42 (1st Gr. 1977). This Court nust carefully
assess the existing renedi es and consider the extent to which
Congress or the courts have determ ned that a Bivens renedy
shoul d be unavail able in cases such as the one before this Court.

Id. (citing Contronics v. PRTC, 553 F.2d 701, 707 (1st G

1977)).

The determ nation of whether or not to inply a Bivens renedy
turns on whether there are special factors counseling hesitation
absent an affirmative action by Congress, explicit statutory
prohi bitions agai nst the relief sought, and/or exclusive
statutory alternatives. Bivens, 403 U S. at 396-97; Schweiker,
487 U. S. at 2467; Bush, 462 U. S. at 2411; Kostka, 560 F.3d at 42;

Sarro, 248 F. Supp. 2d at 57 (citing Bush, 462 U S. at 374-78).

47



In this case, all three considerations are intertw ned because,
while there is no explicit statutory prohibition against the
relief Plaintiff seeks, there is a statutory alternative, 42
US C 8§ 1983. Coupled with the fact of the Cornell Defendants’
private status, the existence of a statutory alternative provides
an additional factor supporting the Court’s decision not to

extend Bivens. See Downie v. City of Mddl eburg Hei ghts, 301

F.3d 688, 696-97 (6th Cir. 2002)(noting that an existing
conprehensi ve | egi sl ative schene that provides a neani ngful
remedy is a special factor counseling hesitation in inplying a

Bi vens cause of action); Zerilli v. The Evening News Ass’'n., 628

F.2d 217, 224 (D.C. Cr. 1980)(noting that the defendant’s
private status should counsel simlar hesitation). See also

Molina v. Richardson, 578 F.2d 846, 853 (9th Cr. 1978)(citations

omtted)(noting that a plaintiff wth a statutory cause of action
directly under the Constitution (42 U S.C. §8 1983) was in a
different position than the plaintiff in Bivens, where it was

damages or nothing). But see, Sarro, 248 F. Supp. 2d at 61

(noting that Congress has not provided any conprehensive schene
or neaningful alternative renedy to inmates at privately operated
prisons).

Section 1983 derives fromthe GCvil R ghts Act of 1871, also
known as the Ku Klux Klan Act of 1871, and was created to curb

unconstitutional behavior by state officials. Bell, 746 F.2d at
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1232; Rodney E. Snolla, Cvil Rights Actions, 814.2 (3d ed.

2001)(citing Wlson v. Garcia, 471 U.S. 261, 276 (1985); Monroe

v. Pape, 365 U S 167, 171 (1961)); Erwi n Chenerinsky, supra,
88.2, at 454-55; Cook & Sobieski, supra, 8 1.27 (2004)(citing
Cong. G obe, 42d Cong., 1st Sess. 244 (1871)(noting that the Ku
Klux Klan Act grew out of President Grant’s request for

| egislation to correct the evils that were beyond the control of
state authorities)). Thus, the purpose of 42 U S.C. 8§ 1983 was
to place the federal courts between the states and their citizens
so that the courts could protect citizens fromunconstitutional

actions commtted under color of state | aw M tchum v. Foster

407 U. S. 225, 242 (1972)(citations omtted). |In order to
establish a cause of action under Section 1983, a plaintiff nust
allege the violation of a right protected by the Constitution or
laws of the United States and denonstrate that the defendant

acted under color of state | aw Parratt v. Taylor, 451 U S. 527,

535 (1981).' A defendant acts under color of state |aw for

1242 U.S.C. 8§ 1983 provides:

Every person who, under color of any statute,

ordi nance, regul ation, custom or usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceedi ng for redress.
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purposes of 42 U S.C. 8§ 1983 when: 1)there is a cl ose nexus

bet ween the state and the defendant, Jackson v. Metro. Edi son

Co., 419 U S 345, 351 (1974); Rodriguez-Garcia v. Davilla, 904

F.2d 90, 97 (1st Cr. 1990); 2)the state and a private defendant
are interdependent such that the state nust be recognized as a
joint participant in the challenged activity, Burton v.

W I m ngton Parking Auth., 365 U S. 715, 721-22 (1961); or 3)the

state del egates authority to the defendant with respect to a
public function that is traditionally the exclusive prerogative

of the state. Rendell-Baker v. Kohn, 457 U S. 830, 842 (1982);

Ponce v. Basketball Fed’'n. of P.R, 760 F. 2d 375, 381 (1st G

1985) .

The plaintiff in Bivens was unable to assert a clai munder
42 U. S.C. 8§ 1983 because agents of the Federal Bureau of
Narcotics, and not state officials, entered the plaintiff’s
apartnent and al |l egedly used unreasonable force to arrest him
w thout a warrant or probable cause. Bivens, 403 U S. at 389.
Traditional common |aw tort renedies were al so unavail able to the
plaintiff in Bivens due to the doctrine of sovereign immunity.
See id., at 410 (Harlan, J., concurring). Absent any alternative
statutory or common | aw renedies, the Court was forced to create
a new cause of action because, as Justice Harlan stated, “for
people in Bivens’ shoes, it is damages or nothing.” |d. at 410.

The instant case is distinguishable in that Plaintiff had an
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adequate renedy available to himunder 42 U S.C. § 1983 because
Def endants acted under col or of state |law when they perforned the

traditional public function of prison operations. See Rodriguez-

Garcia, 904 F.2d at 98(noting that conducting prison operations
is a public function despite privatization and that action under

color of state law nmay be found). See also Street v. Corr. Corp.

of Am, 102 F.3d 810, 814 (6th Cr. 1996)(noting that private
prison guards acted under col or of state |aw for purposes of §

1983); Skelton v. Pri-Cor, Inc., 963 F.2d 100, 102 (6th G

1991) (noting that a private corporation operating a prison acted
under color of state |law for purposes of § 1983). The
availability of this relief precludes this Court frominplying a
Bi vens cause of action against the Cornell Defendants. See

Wllians v. Bennett, 689 F.2d 1370, 1390 (11th G r. 1982)(noting

that the alternative renmedy avail able under 42 U.S.C. § 1983 was
an adequate substitute for and precluded the inplication of a
direct constitutional cause of action against state officials);

Jackson v. District of Colunbia, 672 F. Supp. 22, 28 (D.D.C

1987) (noting that the plaintiff’s Bivens clains were forecl osed

by the alternative renedy avail abl e under 42 U.S.C. § 1983);

Bagl ey v. Hoopes, No. 81-1126, 1985 W. 17643, at *6 (D. Mass. Aug.
6, 1985)(noting that there is no need to inply a constitutional
cause of action when relief is available under § 1983); accord

Leite v. Cty of Providence, 463 F. Supp. 585, 587 (D.R 1. 1978);
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Cook & Sobi eski, supra, 8 14.02[B], at 14-27.

Plaintiff has an avail able renedy under 42 U. S.C. § 1983
because Defendants acted under color of state |aw when they
carried on the traditional public function of prison operations
at the Watt Facility. |In enacting the Minicipal Detention
Facility Corporations Act, the Rhode |Island General Assenbly
del egated the traditional public function of prison operations to
a nmunicipality, which then created a corporation to own and
operate a detention facility. See R 1. Gen. Laws 88 45-54-1, 45-
54-2(c). That nunicipality was the City of Central Falls. The
Central Falls Gty Council adopted a plan to create the Central
Falls Detention Facility Corporation, (“CFDFC) which becane the
owner and operator of the Watt Facility. R1. Gen. Laws § 45-
54-2. The CFDFC received financing to construct the Watt
Facility fromthe Rhode Island Port Authority, and by contract,
del egated its authority to operate the prison to the Cornel
Def endant s.

The Cornell Defendants and the individuals they enploy act
under color of state |law for purposes of 42 U S. C. § 1983 because
they are able to trace their traditional public function of
prison operations to the CFDFC, the Gty of Central Falls, and
finally, to the State of Rhode Island. The fact that Plaintiff
was incarcerated at the Watt Facility while awaiting a federa

trial is fortuitous because the officials who commtted the
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al | eged constitutional violations derived their authority over
Plaintiff fromstate rather than federal |law. *® Thus, the proper
cause of action against these Defendants is under 42 U S. C 8§
1983. The availability of relief under 42 U . S.C. § 1983

di stingui shes this case from Bivens and provides the statutory
alternative and special factor that counsels this Court’s
hesitation and guides its decision that Plaintiff does not have a
Bi vens cause of action against any Defendant in this case.'* See
Kostka, 560 F.2d at 42 (noting that the availability of a renedy

under 42 U. S.C. 8§ 1983 distinguished the case from Bi vens and may

BThe fact that Plaintiff was placed at the Watt Facility by the
U S. Marshal for the District of Massachusetts (under an arrangenent
with the Cornell Defendants) does not change this undeniable fact. At
times the U.S. Marshal for Rhode Island places federal detainees at
the Rhode Island state prison (the Adult Correctional Institutions or
“ACI "), particularly femal e detai nees, but that does not convert the
correctional officers at the AClI into federal officers acting under
color federal authority.

1The fact that Plaintiff failed to file a tinmely objection to
Judge Martin’s conclusions that his 8§ 1983 cl ai ns agai nst Sal i sbury,
Si ngl et on, and Johnson were barred by the statute of linmitations and
that his sane cl ai magainst the Cornell Defendants should be dism ssed
for failure to state a claimon which relief could be granted does not
change this Court’s opinion that the availability of a remedy under §
1983 precludes this court fromfinding a parallel remedy under Bivens.
See Ward v. Caulk, 650 F.2d 1144, 1148 (9th Gr. 1981) (enphasis
added) (concluding that the availability of a statutory renedy under §
1983 precluded an action under the federal constitution even though
the plaintiff’s failure to conply with the statute of linitations
prevented himfrombringing the 8§ 1983 claim; Small v. Inhabitants of
the City of Belfast, 547 F. Supp. 761, 769 (D. Me. 1982)(citing Ward,
650 F.2d at 1148)(noting that although the § 1983 action was tine
barred, there was no Bivens cause of action because the 8§ 1983 claim
was available during the limtations period)). See also Colon Berrios
v. Hernandez Agosto, 716 F.2d 85, 89 (1st Cir. 1983)(concl udi ng that
t he Suprenme Court has not held that a derivative action under the
Constitution my be created to avoid the limtations of a § 1983
acti on when such an action was avail abl e).
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render a Bivens anal ysis inappropriate).
This witer respectfully disagrees with the decision in

Sarro v. Cornell Corrections, Inc., 248 F. Supp. 2d 52, 61

(D.R 1. 2003) (authored by ny esteened col |l eague Chi ef Judge
Torres), to allow a Bivens claimto proceed agai nst private

i ndi viduals, the correctional officers at the Watt Facility.

The Sarro Court treated the Bivens requirenments that the

def endants be federal officials and act under col or of federal

| aw as i nterchangeable. See, 248 F. Supp. 2d at 59 (hol di ng that
“Bivens applies to constitutional violations conmtted by private
parties only if they act ‘under color of federal |aw,’ or put
another way, only if the parties are ‘federal actors’”).

However, the requirenents are not interchangeable, but are two
separate elenents that nust be net in order to maintain a Bivens

cause of action. See Bivens, 403 U S. at 389 (holding that

constitutional violations by federal agents who act under col or
of their authority give rise to a cause of action for danmages).
In this case, an anal ysis of whether or not any Defendant acted
under color of federal law is unnecessary because all of the
Def endants are private actors and therefore had no federal
authority under which to act.

This witer also disagrees with the conclusion in Sarro that
the plaintiff |acked any other effective renedy for the alleged

violations of his constitutional rights. 248 F. Supp. 2d at 63-
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64. For the reasons previously nentioned, the individual prison
guards at the Watt Facility carry out a traditional public
function, derive their authority over Plaintiff fromstate | aw
and, therefore, act under color of state |law for purposes of §
1983. It is to be noted that, at tinmes, the Watt Facility
houses state sentenced prisoners. The power to incarcerate and
di scipline those prisoners is derived fromthe sane sources as
the power to detain federal prisoners — ultimtely, Rhode Island
law. Therefore, Plaintiff had adequate relief available to him
under 8 1983, which precludes the need to inply a simlar cause

of action under Bivens. See Ml esko, 534 U. S. at 72-74(refusing

to inply a Bivens renedy, in part, because plaintiff had a renedy
agai nst the private defendants under state negligence |aw);

accord Peoples, 2004 W. at *6.

Finally, the Sarro Court expressed concern that refusing to
allow a federal prisoner to assert a Bivens claimdue to that
prisoner’s incarceration at a privately-operated facility woul d
deprive the prisoner of a renedy that is available to those
i ncarcerated at governnent-operated facilities and would run
counter to the desire for parity of renedi es expressed by the
Suprene Court in Mal esko. 248 F. Supp. at 63. This witer
di sagrees once again. Refusing to inply a Bivens action agai nst
private individuals does not run counter to but rather follows

establi shed federal court precedent that 42 U S.C. 8§ 1983 and
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Bi vens provide parallel remedies for violations of constitutional
rights with the fornmer applying to violations commtted by state
officials and the latter to the actions of federal officials.

See Meuse, 322 F. Supp. 2d at 38, available at, 2004 U S. Dist.

LEXIS, at *5(citing Rogers v. Vicuna, 264 F.3d 1, 4 (1st Cr

2001) (stating that Section 1983 cannot formthe basis of an
action against individuals acting under color of federal |aw));
Smal |, 547 F. Supp. at 764(noting that the Suprene Court’s

decision in Carlson v. Geen inplicitly counsels that 8§ 1983 and

not Bivens is the appropriate vehicle for redressing
constitutional clains against state officials)(enphasis in the
original); Cook & Sobieski, supra, 8 14.02[B], at 14-27(noting
that constitutionally inplied causes of action are unavailable to
plaintiffs seeking to hold state and | ocal officials |iable for
their unconstitutional conduct under color of state law). The
only difference in the relief available to prisoners

incarcerated at a private versus a governnment-operated prison
lies in the name of the applicable cause of action used to
address alleged violations of their constitutional rights. See

Kelly v. Serna, 87 F.3d 1235, 1238 (11th G r. 1996)(noting that

Bi vens actions are quite simlar to those brought under 42 U. S C

§ 1983); Abella v. Rubino, 63 F.3d 1063, 1065 (11th Cr

1995) (noting that “the effect of Bivens was to create a renedy

agai nst federal officers acting under color of federal |aw that
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was anal ogous to the Section 1983 action against state
officials”). For all of these reasons, this witer disagrees
with the Sarro decision and declines to extend Bivens to apply to
the private individuals and entities in this case who act under
color of state |aw.

Plaintiff’s Cains for Violations of his Privacy Rights by Femal e
Oficers Fall Under 42 U S.C. §8 1983 and are not Before this
Court Because of Plaintiff’'s Failure to Cbject to Judge Martin's
Recommendation that the 8 1983 C ai s Agai nst the Cornel

Def endants be Di sm ssed.

Judge Martin recomended that this Court deny the Cornel
Def endants’ notion to dismss all of Plaintiff's clains for
violations of the First or Fourth Amendnents when the Cornel
Def endants’ femal e enpl oyees al |l egedly observed Plaintiff while
he showered and perforned bodily functions. Report &

Reconmendation, at 23. This Court notes that it is really the

Fourteenth Anendnent that applies and incorporates the First and
Fourth Amendnents with regard to state action. Forest v.

Pawt ucket Police Dep’t., 290 F. Supp. 2d 215, 230 (D.RI. 2003),

aff'd, 377 F.3d 52 (1t Cr. 2004) . |In addition, constitutiona
clains of this nature asserted against prison officials are

usual Iy brought pursuant to 42 U S.C. 8 1983. See Fortner v.

Thomas, 983 F.2d 1024, 1026 (11th G r. 1993)(using Section 1983
to allege that correctional officials violated inmates’

constitutional rights to privacy); accord Cornwell v. Dahl berg,

963 F.2d 912, 913 & 916 (6th Cr. 1992); Timmyv. CGunter, 917 F.2d
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1093, 1097 (8th Gr. 1990); Cunbey v. Meachum 684 F. 2d 712, 713

(10th Cr. 1982). Therefore, this Court concludes that Plaintiff
shoul d have pled his clains for violations of his privacy rights
by female officials under 42 U S. C. 1983.

Al t hough Section 1983 cl ai ns agai nst the Cornell and
i ndi vi dual Defendants were available to Plaintiff, the viability
of those clains is not before this Court due to Plaintiff’'s
failure to object to Judge Martin’ s concl usions regarding
Plaintiff’s § 1983 clains. Since Plaintiff's clains for
violations of his privacy rights by female officials fall under
§ 1983, those clains are also not before this Court. Therefore,
procedurally, this Court is unable to review Judge Martin’s
recomrendation to dismss Plaintiff's 8§ 1983 cl ai ns, which shoul d
include the clains for violations of his privacy rights. See
Thomas, 474 U.S. at 151 (noting that a magistrate’ s determ nation
becones that of the district court unless a party files a
specific objection thereto).
V.  Concl usi on

For the aforenentioned reasons, the Cornell Defendants’
specific objection to the Report and Recommendation is overrul ed.
Plaintiff’s Anmended Conplaint relates back to the date that his
original Conplaint was filed and accordingly the clains asserted
therein against the Cornell Defendants are not barred by the

statute of limtations. However, this Court grants the Cornel
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Def endants’ notion to dism ss the remaining Bivens clainms for
failure to state clainms upon which relief can be granted because
the Cornell Defendants are not federal agents and special factors
counsel this Court to deny the inplication of a Bivens cause of
action against any Defendant in this case.

Since Plaintiff did not object to Judge Martin’s
recommendation that this Court also grant the Cornell Defendants’
notion to dismiss Plaintiff’s clainms under 42 U S.C. 88 1981 and
1983, that notion is hereby granted. Plaintiff’s constitutional
clains for violations of his privacy rights should have been pled
under 42 U.S.C. 8 1983 and therefore are included in the
uncont ested recommendation that those clains be dism ssed as
well. Likew se, neither party objected to Judge Martin's
recomendation to dismss all clains against Salisbury,

Si ngl eton, Johnson, and the Watt Facility and, therefore, the
nmotion to dism ss those clains is also granted.

Plaintiff’s journey on this long and tw sted road has cone
to an end. The Cerk shall enter judgnent for all Defendants on
t he Anended Conplaint, forthwith

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Sept enber , 2004
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