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VEMORANDUM OPI NI ON

WlliamE Smth, US. District Judge.

Plaintiff June Koussa filed her Amended Conplaint on July
29, 2002, alleging that Defendant United States of Anmerica is
| i abl e under the Federal Tort Clains Act (“FTCA"), 28 U.S.C. 8§
2671, et seq., for personal injuries sustained by Koussa when
she tripped and fell over a speed bunmp located in the parking
ot of the United States Post O fice in Wakefield, Rhode Island.
This case is now before the Court on the United States’ Mdtion
for Judgment on the Pleadings pursuant to Rule 12(c) of the
Federal Rules of Civil Procedure.! The United States clains that

the Plaintiff’s FTCA cause of action fails because of the

YIn both its menoranda in support of its Mdtion and at ora
argurment, the United States indicated that while the instant notion
was initially characterized as a Mtion for Judgrment on the
Pl eadi ngs, it should have been franed as a notion to dismss for |ack
of subject matter jurisdiction pursuant to Rule 12(b)(1). Because
the United States addressed this procedural problemin advance of
argunent and the Plaintiff concurred with the United States’
characterization of the Mdttion wthout objection, this Court will
treat the Motion as one to dismss for |ack of subject matter
jurisdiction.



“di scretionary function” exception to the FTCA, 28 U S.C. 8§
2680(a) . Because this Court does not agree that the
di scretionary function exception to the FTCA applies to the
pl acement of a speed bunp at the Wakefield Post Office, the
United States’ notion nust be deni ed.

| . St andard of Revi ew

In considering a notion to dismss for |ack of subject
matter jurisdiction, the Court assunes that all material

al l egations set forth in the Plaintiff’s Conplaint are true.

Wlliams v. City of Boston, 784 F.2d 430, 433 (1st Cir. 1986).
Factual averments in the conplaint, as well as any reasonable
i nferences that m ght be drawn fromthem are construed in favor

of the plaintiff. ld. at 433. See Canpbell v. United States,

167 F. Supp. 2d 440, 443 (D. Mass. 2001). When ruling on a
12(b) (1) notion, “the court may consi der whatever evidence has
been submtted, such as the depositions and exhibits submtted

in this case.” Aversa v. United States, 99 F. 3d 1200, 1210 (1st

Cir. 1996).
1. Facts

The Plaintiff is a resident of Narragansett, Rhode Isl and.
On August 24, 1999, M. Koussa visited a United States Post
O fice in nearby Wakefield, Rhode Island. While entering the

post office, M. Koussa “slipped and fell to the pavement in



front of the entrance to the Post Office.” Amended Conpl. § 6.
The Anmended Conplaint does not so specifically state, but
representations made by Plaintiff’s counsel at the Rule 16
Conference and in defense of this Mtion indicate that Ms.
Koussa tripped over a speed bunp | ocated in a travel |ane of the
post office parking |lot. See Menorandum of Law in Support of
Obj ection to Defendant’s Motion for Judgnment on the Pl eadi ngs at
2.

Shortly following the tinme the United States Postal Service
(“USPS”) nmoved into its Wakefield facility, customers began
conpl ai ni ng about the high rate of speed at which some vehicl es
traveled in the post office parking |Iot. In response,
Postmaster Wl liamHarrington (the “Postmaster”) placed “5 nph”
speed limt signs at the entrance to the parking lot. However,
despite these efforts, the speeding problem continued.

Due to the continued concerns regardi ng the excessive speed
of vehicle traffic in the post office parking lot, the
Post master placed two speed bunps in the travel lane in front of
t he post office. The speed bunps were bright yellow, six feet
l ong, ten inches wide, and two inches in height.

As a result of her fall, Ms. Koussa clainms to have suffered
numerous injuries, including knee abrasions, a broken nose, a

concussi on, neck pain and disconfort. Anended Conpl. T 7. On



August 8, 2001, Ms. Koussa submitted an admi nistrative tort claim
to the USPS seeking $50,000 i n danmages. The cl ai mwas deni ed on
Septenber 4, 2001. This cause of action foll owed.
L. Anal ysi s

The FTCA is a limted waiver of the federal governnent’s

sovereign imunity. See Shansky v. United States, 164 F.3d 688,

690 (1st Cir. 1999). The FTCA provides a basis for civil actions
agai nst the United States as follows:
[ For] the negligent or wongful act or onission of any
enpl oyee of the Governnent while acting within the
scope of his office or enploynment, under circunstances
where the United States, if a private person, woul d be
liable to the claimant in accordance with the | aw of
the place where the act or om ssion occurred.
28 U.S.C. 8§ 1346(b). However, the FTCA is replete wth
exceptions. In this case, the United States asserts that

Plaintiff’s claim is barred by the “discretionary function”

exception to the FTCA.2 See 28 U. S.C. § 2680(a). I f that

2 The discretionary function exception provides:

The provisions of this chapter and section 1346(b) of this
title shall not apply to-

(a) Any cl ai mbased upon an act or om ssion of an enpl oyee
of the Governnent, exercising due care, in the execution of a
statute or regul ation, whether or not such statute or
regul ation be valid, or based upon the exercise or perfornmance
or the failure to exercise or performa discretionary function
or duty on the part of a federal agency or an enpl oyee of the
CGover nnent, whether or not the discretion involved be abused.

28 U.S.C. § 2680(a).



exception applies to the challenged governmental conduct, the
United States has not waived its sovereign inmmunity and this
Court will lack subject matter jurisdiction over the Plaintiff’'s

Conpl aint. See Whod v. United States, 290 F.3d 29, 36 (1st Cir

2002); Attallah v. United States, 955 F.2d 776, 783 (1st Cir

1992) (“[Clases which fall within the discretionary function
exception nust be necessarily dism ssed, as a matter of |aw, for
| ack of subject matter jurisdiction.”).

The discretionary function exists “to protect t he
“discretion of the executive or adm nistrator to act accordingto
one’s judgnment of the best course.’” Whod, 290 F.3d at 36

(quoting Dalehite v. United States, 346 U.S. 15, 34, 73 S. C

956, 97 L. Ed. 1427 (1953)). The United States Suprene Court has
provi ded | ower courts with a framework to determ ne whet her the
di scretionary function exception applies in an individual case.

United States v. Gaubert, 499 U. S. 315, 322, 111 S. Ct. 1267, 113

L. Ed. 2d 335 (1991). The first step in determning the
applicability of the exception is to identify the conduct that
all egedly caused the harm at issue. |1d. at 322-23. Here, the
rel evant government conduct is the Postmaster’s deci sion to place
speed bunps in the travel |lane at the Wakefield Post O fice.
Next, the Court nust determ ne whether the identified

conduct involved an elenment of judgment or choice. | d. I n



Gaubert, the Suprene Court held that conduct is non-discretionary
when a “federal statute, regulation or policy specifically

prescribes a course of action for an enpl oyee to follow

|d. See Whod, 290 F.3d at 36. If it determ nes that the conduct

involved an elenment of judgnent or choice, the Court nust
“determ ne whether that judgnment is of the kind that the
di scretionary function exception was designed to shield,”

Berkovitz v. United States, 486 U.S. 531, 536, 108 S. Ct. 1954,

100 L. Ed. 2d 531 (1988); that is, whether it was “grounded in
social, economc, and political policy” considerations or at
| east based on considerations of public policy. 1d. at 537. 1In
creating such an exception, “Congress intended ‘to protect the
governnment fromliability that woul d seriously handi cap efficient
governnment operations.’” Wod, 290 F.3d at 36 (quoting United

States v. Miuniz, 374 U.S. 150, 163, 83 S. Ct. 1850, 10 L. Ed. 2d

805 (1963)). Statutes, regulations and agency guidelines are
appropriate sources for courts to look to in detern ning
est abl i shed governnment policy. Id. (citing Gaubert, 499 U S. at
322). When a function is discretionary, there is a presunption
that “the agent’s acts are grounded in policy when exercising
t hat discretion.” Gaubert, 499 U. S. at 324. |In other words, it

is the plaintiff’s burden to showthat the decision does not |end



itself to a public policy anal ysis. See Shansky, 164 F.3d at

692.

This Court finds that the Postmster’s decision in this case
was di scretionary. The Postmaster’s decision to place speed
bumps in the traffic lane at the Post Office clearly involved an
el ement of judgment or choice. There are no statutes or
regul ati ons mandating that the Postmaster act in a specific
manner with respect to the erection of speed bunps, or nore
generally, traffic regulation. The statute or regulation that
nost cl osely regul ates such conduct i nvol ves a postal regul ation,
whi ch provides the Postnmaster with the authority to inplenent
vehi cul ar and pedestrian traffic requirements when deened
necessary. See 39 CF.R 8§ 232.1(k)(5). This regulation
specifically provides the Postmaster with discretioninits text.
Therefore, because no statutes or regul ations nandate a specific
course of action with respect to the erection of speed bunps,

this Court holds that the Postnmaster’s conduct was di scretionary.

I n order for conduct deened discretionary to fall within the
di scretionary function exception of the FTCA, the governnent
deci sion mnust have involved, or at |east be susceptible to,

policy related judgnents. See Wod, 290 F.3d at 36 (citing

Gaubert, 499 U S. at 322). It is not always clear when



governnment al conduct inplicates public policy. While the Suprene
Court has provided | ower courts with some guidance in this area,
the determ nation of whether governnental conduct is policy
related still requires a case-by-case approach.® Shansky, 164
F.3d at 693.

In this case, the Plaintiff essentially argues that the
Post master’s deci sion to place speed bunps in the travel |ane at
the Post O fice inplicates USPS obligation as an occupier of
|and to act reasonably with respect to visitors who m ght cone
upon the land.# In other words, while the USPS may have bal anced

financial and social concerns when deciding whether to install

®Perhaps the First Grcuit described the uncertainty present in
this area best in its Shansky deci sion

W do not suggest that any conceivable policy justification
will suffice to prime the discretionary function punp.
Virtually any government action can be traced back to a policy
deci sion of sone kind, but an attenuated tie is not enough to
show that conduct is grounded in policy. . . . [T]he

determ nation as to where one draws the |ine between a
justification that is too far renoved, or too ethereal, or

both, and one that is not, is case-specific, and not subject to
resolution by the application of mathenatically precise

f or mul ae.

164 F.3d at 692-93 (internal citation onitted).

“The Plaintiff also contends that the USPS' s installation of
t he speed bunps was nerely an operational decision not grounded in
public policy concerns. See Menorandum of Law in Support of
bj ection to Defendant’s Mtion for Judgment on the Pleadings at 6.
This argunment, however, is without nerit because the Suprene Court
specifically rejected the “planni ng/ operation distinction” when
anal yzing the applicability of the discretionary exception. See
Gaubert, 499 U S at 325-26; Shansky, 164 F.3d at 695 n. 6.

8



the speed bunps, these issues only related to the USPS as a
| andowner, and not as a governnent agency. In response, the
United States contends that USPS overall mission to “provide
postal services to bind the Nation together through the personal,
educational, literary, and busi ness correspondence of the people”
is broad enough to provide the Postmaster with policy-rel ated
reasons for installing speed bunps in the travel | ane at the Post
Ofice. 39 U S.C. §101(a). Courts have held, however, that
not all decisions made by the USPS inplicate the type of policy
deci sions envisioned by the discretionary function exception.

See Raynmond v. United States, 923 F. Supp. 1419, 1423 (D. Kan.

1996); Gonzalez v. United States, 690 F. Supp. 251, 255 (S.D.N. Y.

1988) (no immunity applied when a stanchion fell on plaintiff in
a post office, because the relevant decision did not arise from
the agency’'s “statutory mssion”). In Raynond, the plaintiff
brought suit under the FTCA agai nst the postal service when she
slipped and fell on tile outside the door to a post office. The
governnment argued that the discretionary function exception
barred the plaintiff’s suit. The court held, however, that the
postal service s decision not to place a handrail or mat in the
entrance way was “not the result of a governnmental decision based

on consi derations of public policy[.]” 923 F. Supp. at 1423.



This Court agrees with the holdings in Raynond and Gonzal ez.

While the Postmaster’s decision to place speed bunps in the
travel lane at the Post Office inevitably inplicates various
safety and financial considerations, at |east on sone |evel,
t hese decisions were nade by the USPS in its role as a | andowner
as opposed to a governnent entity. The USPS has a unique
governnmental function in that its facilities and enployees
interact with the general public on a frequent, even constant,
basis as it facilitates the delivery of the nmail. However, not
every decision its enployees make is so closely related to the
USPS mi ssion as to be considered governnent conduct worthy of
protection under 28 U S.C. 8§ 2680(a). To hold otherw se woul d
virtually eviscerate the purpose of the FTCA whenever the USPS i s
invol ved. O course, depending on the factual circunmstances of
a given case, the USPS may very well engage in conduct that
warrants application of the discretionary function exception.

See, e.g., Shrieve v. United States, 16 F. Supp. 2d 853, 859

(N.D. Onio 1998) (Postmaster’s decision to place mail boxes on
only one side of roadway clearly inplicates a policy decision
deserving of protection wunder the discretionary function

exception); Gager v. United States, 149 F.3d 918, 922 (9" Cir.

1998) (Postmaster’s decision not to train enployees in mail bonb

detection inplicates discretionary function exception); Higgins

10



v. United States, 894 F. Supp. 232, 235 (MD.N C. 1995)

(Postmaster’s decision not to provide additional security at
inter-city post office inplicated public policy). However, in
this case, the Court holds that the nature of USPS s conduct is
sinply too far removed from its governnmental role to trigger
application of the discretionary function exception.® State
conmmon | aw i nposes on USPS the sanme duty of reasonable care it
i mposes on any property owner.

[11. Concl usi on

For the reasons states above, the United States’ Mdtion is
DENI ED

It is so ordered.

WlliamE. Smith
United States District Judge

Dat ed: April , 2003

°In so holding, this Court is not endorsing the
operational /planni ng distinction that was di sn ssed by the Suprene
Court in Gaubert. USPS enployees, whether the Postmaster or a | ower-
| evel enpl oyee, can engage in conduct that inplicates public policy
that woul d therefore warrant application of the discretionary
function exception. However, certain conduct, as the Court holds in
this case, can be too far renoved froma governmental entity's
overall purpose so as not to inplicate the exception. See Gaubert,
499 U S at 325 (“[I]t is the nature of the conduct, rather than the
status of the actor, that governs whether the discretionary function
exception applies in a given case.”) (internal citation omtted).
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