UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

UNUM LI FE | NSURANCE COMPANY )
OF AMERI CA )
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V. g C. A, No. 01-252S
JANI S CAPPELLO : )
Def endant . g

DECI SI ON AND ORDER

VWil e an enpl oyee of All endal e Mutual | nsurance Conmpany
(“All endal e”), Defendant Janis Cappello (“Cappello” or
“Defendant”) participated in an enpl oyee welfare benefit plant
that included long termdisability (“LTD’) benefits.

Al l endal e’s LTD benefits were funded by a group insurance
policy (the “Plan”) issued by Plaintiff Unum Life Insurance
Conmpany of Anerica (“Ununi). In |ate August of 1996, Cappello

was injured when she slipped and fell at Boston’s Logan

'The Enpl oyee Retirenment |ncome Security Act (“ER SA’) defines
an enpl oyee wel fare benefit plan as:

[Alny plan . . . or programwhich was . . . established or

mai ntai ned by an enpl oyer, or by an enpl oyee organi zati on, or
by both, to the extent that such plan, fund, or program was
established or is maintained for the purpose of providing for
its participants . . ., through the purchase of insurance or

ot herwi se, (A) medical, surgical, or hospital care or benefits,
or benefits in the event of sickness, accident, disability,
death or unenpl oynment, or vacation benefits, apprenticeship or
other training prograns, or day care centers, schol arship
funds, or prepaid |l egal services .

ER SA §3(1), 29 U S.C. § 1002(1)(2000).



| nternational Airport. In April of 2000, Cappello sought LTD
benefits as a result of those injuries. This case concerns
Unum s refusal to honor her claim

On May 16, 2001, Unuminitiated this action seeking,
pursuant to 29 U S.C. 8§ 1132(a)(3)? a declaration that (1)
LTD benefits under the Plan are barred by a general release
signed by the Defendant; (2) LTD benefits are not payable
under a conversion policy issued by Unumdirectly to Cappell o;
and (3) Unum has conplied with its duties under 29 U. S.C. 8§
1001, et seq., in regard to Cappello s claim

On August 7, 2002, U.S. Magistrate Judge Robert W

Lovegreen issued a Report and Recomrendati on (“R&R’) t hat

229 U.S.C. 8§ 1132 states in pertinent part:
(a) Persons enpowered to bring a civil action

A civil action may be brought—

(1) by a participant or beneficiary—

(A) for the relief provided for in subsection (c) of this
section, or

(B) to recover benefits due to himunder the terns of his plan,
to enforce his rights under the terns of the plan, or to clarify his
rights to future benefits under the terns of the plan;

(2) by the Secretary, or by a participant, beneficiary or
fiduciary for appropriate relief under section 1109 of this title;

(3) by a participant, beneficiary, or fiduciary (A to enjoin
any act or practice which violates any provision of this subchapter
or the ternms of the plan, or (B) to obtain other appropriate
equitable relief (i) to redress such violations or (ii) to enforce
any provisions of this subchapter or the terns of the plan;

(4) by the Secretary, or by a participant, or beneficiary for
appropriate relief in the case of a violation of 1025(c) of this
title.



recommended granting Unumi s Mtion for Summary Judgnent with
respect to Cappello’ s entitlenent to LTD benefits under a
conversion policy. However, Magistrate Judge Lovegreen denied
Unum s Mbtion for Summary Judgnment as to whether Cappello’s
LTD benefits under the Plan were barred, and whether Unum had
conplied with the strictures of ERISA. On Septenber 16, 2002,
U.S. District Judge Ernest C. Torres adopted Judge Lovegreen’s
R&R. Consequently, this Court?® held a bench trial on May 15,
2003, on the limted issue of whether a general release signed
by the Defendant subsequent to her injuries - and follow ng

t he execution of a severance agreenment and rel ease -

extingui shes her ability to recover LTD benefits under the
Plan. For the reasons that follow, this Court finds that
Cappello’s clains are not barred.

| . Fi ndi ngs of Fact

From 1975 t hrough 1999, Cappell o was an enpl oyee of
Al l endal e. She had attained the position of Assistant Vice
President of the Underwriting Staff by the time she left
Al l endal e’s enploy. While an All endal e enpl oyee, Cappello
elected to participate in its enployee welfare benefit plan,

whi ch included LTD benefits. The LTD benefits were funded by

3Chief Judge Torres transferred this case to the docket of U S
District Judge WlliamE Smth on Decenber 3, 2002.
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Unum and Unum served as the Plan Fiduciary and the Clainms
Adm ni strator.

On August 24, 1996, Cappello tripped and fell on a
handi cap ranp at Boston’s Logan International Airport while
returning froma business trip. Cappello testified that *“I
felt my stomach go up into ny head and ny whole entire right
side of ny body was trenbling. | knew |I had done sonething
very bad.” She suffered injuries to her right hip and arm
severe back spasms, as well as neck pain and | oss of feeling
in her hands. Despite surgery and a substantial anount of
nmedi cal treatnment, Cappello suffered the effects of her
injuries for years to conme, but continued to work at
Al | endal e.

In the spring of 1999, Cappell o becane aware that
Al l endal e was positioning itself to merge with FM d oba
| nsurance Conpany. Despite attenpts to maintain her current
position in what would becone the post-nerger insurance
conpany known as FM d obal, Cappello was inforned that her
position would be elimnated. In April of 1999, prior to
conpl etion of the nerger, Cappello stopped working due to her
injuries and the eventual elimnation of her current job
position. At that time, George Cappello, the Defendant’s

husband and a Rhode | sland attorney, began negotiations wth



Al | endal e regardi ng Cappell 0’s severance package. These
negoti ations occurred between April 1999 and August 1999.
During the negotiations, George Cappello all eged that
Al I endal e had subjected his wife to discrimnation and
intentional infliction of enotional distress by elimnating
her job position. |In order to resolve these allegations and
elimnate the outstanding severance package issue, Allendale
requested that Cappello sign an Agreenent and General Rel ease
(“Agreenent”) in order to receive her severance package. The
Cappel | os, however, testified that they were concerned about
signing such a broad, general release due to Cappello’s
lingering health issues. As a result, the Cappellos
negoti ated a provision to be included in the Agreenent that
woul d preserve her right to seek workers’ conpensation
benefits in the event it becane necessary. The Agreenent,
however, did not explicitly preserve, or elimnate, Cappello’s
right to seek LTD benefits. Allendale’s General Counsel, John
Pomeroy, testified that Allendale’ s primary concern in
negotiating the Agreenment was Cappello’s threat of litigation,
and that her ability to pursue LTD benefits was “not a mmjor

concern.”



On July 23, 1999, Cappello signed the Agreenment.* As
consi deration for Cappello s execution of the Agreenent,
Factory Miutual Insurance Conpany® agreed to pay Cappell o over
$140, 000 in severance benefits over a period of ninety-six
weeks beginning in Septenmber 1999. In return, Cappello
rel eased Factory Miutual fromall clainms “known, unknown,
unanti ci pated or undi scl osed” that she had or nmay have had as
of the date of the Agreenment. Factory Miutual and Cappello
were the only parties to sign the Agreenent. The opening
par agraph of the Agreenent reads as foll ows:

FACTORY MUTUAL | NSURANCE COWPANY its affiliates,

predecessors, successors and assigns, and the directors,

of ficers, enployees, plan fiduciaries, and agents thereof
collectively (“FMC’), and JANIS M CAPPELLO (" Enpl oyee”)
agree to enter into this Agreenent and General Rel ease as
fol | ows

See Plaintiff’s Ex. 17. The Agreenent specifically included

ERI SA- based clains. Cappello testified that she never

i ntended to rel ease Unum when she entered into the Agreenent

“The signature page indicates that Cappello signed the
Agreenment on July 23, 1999. However, at trial Cappello testified
that she had accidently utilized July 23, her birthday, as the date
instead of the actual date she signed the Agreenent, which was
sonetime in August of 1999. Because it finds the difference in dates
insignificant to the issues before it, the Court will utilize the
date nenorialized in the Agreenent.

> Allendale and FM @ obal officially nerged on July 1, 1999.
The new entity was named Factory Mitual | nsurance Conpany (“Factory
Miut ual ") .



with Factory Mutual. |In fact, George Cappello testified that
LTD benefits were never discussed with either the Defendant or
with Factory Miutual during negotiation of the Agreenent.

On June 3, 2000, Cappello submtted a claimfor LTD
benefits under the Plan.® On June 6, 2000, a benefit
specialist at Unum notified Factory Miutual of Cappello’s LTD
claim On June 19, 2000, Factory Miutual infornmed Unumthat it
bel i eved Cappello’s claimwas barred by the Agreenent. Unum
subsequently denied Cappello’s LTD cl ai munder the Pl an.

After receiving nunerous letters from Cappello’ s | egal counsel
regardi ng the denial of her claim Unuminitiated this action
on May 16, 2001

1. Conclusions of Law

1. Choi ce of Law

As an initial matter, the parties spar over the |aw that
this Court should apply to its interpretation of the
Agreenent. Unum contends that federal common | aw governs the
interpretation of the Agreenment because it purports to

extinguish rights protected under ERISA. Cappello, however,

®Prior to filing this claimfor LTD benefits under the Plan,
Cappel I o sought LTD benefits under an individual, conversion policy
that she had purchased after | eaving Allendale. Unum denied her
cl ai munder the conversion policy, however, because of a preexisting
injury limtation. Cappello sued over the denial of this claimas
wel I, but Chief Judge Torres granted summary judgnent in favor of
Unumwi th respect to that clai mon Septenber 16, 2002.
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contends that Rhode Island contract |aw should be utilized to
interpret the | anguage of the Agreenent.

The August 7, 2002 Report and Recommendation (“R&R’),
wi t hout discussion of the applicability of federal common | aw,
applied Rhode Island |law to determ ne the scope of the
Agreement. In its Objection to the R&R, Unum argued that the
Magi strate Judge should have applied federal comon | aw
because of the Agreenent’s inplication of ERISA rights. 1In
adopting the R&R, Chief Judge Torres left the choice of |aw
gquestion unresolved by holding that “even if federal comon
law is applied to determne the validity of the [Agreenment]

., there is still a question of fact regarding the effect of
the release.” Since the issue has been left unresol ved, and
because it is arguably inmportant to the outcone of this case,
this Court must therefore determine which law will guide its
interpretation of the Agreenent.

The First Circuit has held on a nunber of occasions that
settl enment agreenments purporting to release ERI SA-based cl ai nms
shall be construed under federal common |law. Mrais v.

Central Bev. Corp. Union Enployees’ Supplenental Retirenent

Plan, 167 F.3d 709, 712 (1st Cir. 1999); Smart v. Gllette Co.

Long-Term Di sability Plan, 70 F.3d 173, 178 (1st Cir. 1995);

Rodri guez- Abreu v. Chase Manhattan Bank, N.A., 986 F.2d 580,




585 (1st Cir. 1993). Wiile state | aw often provides federa
courts interpreting such settlenment agreenents with a source
of law for contract interpretation, the courts properly apply
federal case | aw as opposed to individual states’ common | aw

rul es of contract interpretation. Rodriguez-Abreu, 986 F.2d

at 585 (citing Sanpson v. Miutual Benefit Life Ins. Co., 863

F.2d 108, 110 (1t Cir. 1988)).

In this case, the Agreenent clearly purports to govern
ERI SA- based clains. Furthernore, because the Agreenment
affects Cappello’'s ability to obtain LTD benefits, an ERI SA-
protected benefit, any interpretation of the Agreenent clearly
affects ERI SA-based clains. See 29 U S.C. 8§
1002(1) (A (stating that any wel fare benefit plans that provide
disability benefits are covered by ERISA). 1In fact, the
| anguage of the Agreenment specifically states that it intends
to include ERI SA-based claims. Accordingly, this Court shal
apply federal common law to guide its interpretation of the
Agr eenent .

2. | nterpretati on of the Agreenment

In construing the terns of contracts that are governed by
federal common |law, this Court is guided by “conmon-sense
canons of contract interpretation.” Smart, 70 F.3d at 178

(quoting Burnhamv. Guardian Life Ins. Co. of Anmerica, 873




F.2d 486, 489 (1st Cir. 1989)). The canon that this Court must
initially observe is that contracts containing unanbi guous
| anguage nust be construed according to their plain and

natural nmeaning. See Burnham 873 F.2d at 489. The First

Circuit has held that a contract provision will be considered
anbi guous when its “terns are inconsistent on their face or
where the phraseol ogy can support reasonable differences of
opinion as to the neaning of the words enpl oyed and

obl i gati ons undertaken.” Smart, 70 F.3d at 178 (quoti ng

Fashi on House, Inc. v. Kmart Corp., 892 F.2d 1076, 1083 (1st

Cir. 1989)). Only when a court determ nes that a contract
provi sion is anmbiguous may it resort to extrinsic evidence to
determ ne the parties’ true intent. See id.

In this case, however, the Court need not nmake such a
determination. In its Septenber 16, 2002 Order adopting Judge
Lovegreen’s R&R, the Court, through Chief Judge Torres, held
that there was a question of fact regarding the effect of the
rel ease. Because this Court is bound by this previous ruling,
it would be futile (and inproper) to engage in an assessnent

of the anbiguity of the Agreenent.’ Accordingly, the

“Unum both at trial and in its post-trial brief, continued to
argue that the Agreenent is unanmbiguous. Even if this Court agreed
with Unum however, it would be unwilling to depart fromthe Court’s
previous ruling in light of the aw of the case doctrine. See HIlis
v. United States, 313 F.3d 636, 648 (1t Cr. 2002)(hol di ng that
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Agreenent is anbi guous as to whether the parties intended to
rel ease Cappello’'s ability to bring a claimfor LTD benefits,
and this Court will resolve that anbiguity.

To do this, the Court may turn to extrinsic evidence to
determ ne the parties’ intent. As the First Circuit has
i ndicated, “[e]xploring the intent of contracting parties
often (but not always) involves marshalling facts extrinsic to
t he | anguage of the contract docunents. Wen this need
ari ses, these facts, together with the reasonabl e i nferences
extractable therefrom are together superinposed on the
anbi guous words to reveal the parties’ discerned intent.”
Smart, 70 F.3d at 178.

VWhen a wai ver of ERISA benefits is inplicated, any
eval uation of the parties’ intent nust ensure that it reflects
t he purposeful relinquishnent of an enployee’ s rights. 1d. at

181; Finz v. Schlesinger, 957 F.2d 78, 81 (2d Cir. 1992);

Carrabba v. Randalls Food Markets, Inc., 145 F. Supp. 2d 763,

nei t her doubt about the correctness of a predecessor judge's rulings,
nor a belief that a litigant may be able to make a nore convincing
argunment the second time around suffices to justify reconsideration).
The Court’s prior determnation of anbiguity is neither a manifest
injustice, nor dicta unworthy of this witer’'s deference. See id.;
Bull HN Information Sys., Inc. v. Hutson, 229 F.3d 321, 326 n.3 (1°
CGr. 1995). The determination was clearly set forth by the

Magi strate Judge, and then adopted by the District Court, when it

hel d that genui ne issues of fact precluded entry of summary judgnent
in Ununm's favor.
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771 (N.D. Tex. 2000). In other words, in order to be
effective, agreenents such as the one at issue in this case

nmust, at a mninmum be “knowing and voluntary.” Rodriqguez-

Abreu, 986 F.2d at 587. Accordingly, the First Circuit has
set forth a nunber of factors, which are not exclusive, that a
court may consider when determning if a waiver of ERISA
benefits has been “knowi ng and voluntary”: (1) the plaintiff’s
educati on, business experience, and sophistication; (2) the
parties’ respective roles in deciding the final terns of the
arrangenent; (3) the agreenent’s clarity; (4) the anount of
time available to the enployee to study the agreenment before
acting on it; (5) whether the enployee had i ndependent advice
—- such as the advice of counsel —- when she signed the
agreenent; and (6) the nature of the consideration tendered in
exchange for the waiver. See Smart, 70 F.3d at 181 n.3; Finz,
957 F.2d at 82. However, only an inquiry that considers the
totality of the circunstances behind the waiver can determn ne
its legitimacy. See Smart, 70 F.3d at 181 (“Generally, no
single fact or circunmstance is entitled to talismanic
significance on the question of waiver. Only an inquiry into
the totality of the circunstances can determ ne whether there
has been a know ng and voluntary relinquishment of an ERI SA-

protected benefit.”). Therefore, to determ ne the parties’

12



intent in this case, the Court will exam ne the Agreenent as a
whol e in light of all the circunmstances surrounding its
formation.
A The sophistication of the enpl oyee

This case clearly involves a sophisticated business
person. Before her position was elimnated by Factory Mitual,
Cappel | o had been enpl oyed by Allendale for approxi mtely
twenty-four years. Additionally, this Court notes that not
only is twenty-four years a substantial anount of tine, but
al so that her enploynment was in the insurance business, a
busi ness area involving conplex, and often arbitrary, rules
and contractual provisions.

B. The parties’ roles in drafting the Agreenent

At all tinmes, Cappello, either herself or through her
attorney and husband, was actively involved in the drafting of
t he Agreenent. The evidence shows that the Cappell os made
several changes to the initial drafts of the Agreenent
prepared by Factory Miutual’s counsel. See PI. Ex. 13-16.
VWil e some of the changes were nerely clerical in nature,
ot hers were highly substantive. For exanple, due to concerns
over the Defendant’s health, the Cappellos requested that a
provi sion be added to the Agreenent that would allow the

Def endant to seek workers’ conpensation benefits.

13



Additionally, the Cappellos replaced the term “Allendale” with
“FM C.”

On the other hand, Unum had absolutely no involvenment in
the drafting of the Agreenment. |In fact, Unumis not even
nmentioned in the Agreenent, nor is it a signatory, nor is

there any evidence suggesting it even knew of the Agreenent.

C. The Agreenment’s clarity

This factor presents a nore substantial hurdle for Unum
The Agreenent’s introductory paragraph states that “FACTORY
MUTUAL | NSURANCE COWPANY its affiliates, predecessors,
successors and assigns, and the directors, officers,
enpl oyees, plan fiduciaries, and agents thereof collectively
(“FMC), and JANIS M CAPPELLO entered into the Agreenent.
See PI. Ex. 17. It is undisputed that Unum was not a party to
t he Agreenent.

Unum contends that the term “plan fiduciaries” in the
second |line of the Agreenent’s introductory paragraph was
meant to include ERISA plan fiduciaries, including Unum
within the scope of the Agreenent. The Cappell os, however,
testified at trial that they believed the term neant nothing
nore than All endale. Cappello also testified that she did not

have any reason to believe that the term “plan fiduciaries”
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was intended to include third parties such as Unum

Unum argues that the term “plan fiduciaries,” when read
in conjunction with a provision in the release that specifies
t hat ERI SA- based cl ai ns are extingui shed by the Agreenent,
makes cl ear that Cappello’ s right to collect disability
benefits from Unum was extingui shed when she entered into the
Agreenent with her former enployer. Unumtherefore argues
that the “unm stakable effect” of the Agreenent was to
accomplish a conmplete and total separation of the enployer
(i ncluding Unum and Cappello. This Court can not read the
Agreenent as Unum suggests.

Even considering Cappello’s | evel of sophistication and
role in drafting the Agreement, the nore reasonabl e readi ng of
the Agreenent is the one suggested by the Cappellos. Wile
the term“plan fiduciaries” is included in the Agreenent, it
only appears as one of a nunber of descriptive terns follow ng
“Factory Mutual |nsurance Conpany.” Both the Cappell os and
representatives from Factory Miutual testified that during
negoti ations neither side contenplated rel easing Cappello’s
right to seek LTD benefits. |In fact, Poneroy, Allendale’s
attorney, testified that he was not even aware of the anpunt
of Cappello’s entitlenment under the LTD policy during the

negotiations. Furthernore, Unum s contention that the parties
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understood that LTD benefits would be extinguished by the
Agreenent is weakened by the fact that Factory Mitual
continued to deduct LTD prem um paynents from Cappello’s
paycheck after the parties had entered into the Agreenent.
Therefore, this factor does not support Unum s contention that
the parties intended the Agreenent to rel ease Cappello’s right
to seek LTD benefits.

D. Amount of time to review the Agreenent and
advi ce of counsel

The bal ance tips in Unums favor with respect to these
factors. While the record is unclear as to the exact anount
of time that Cappello had to review the Agreenent, this Court
has no doubt that she had adequate tinme to review its contents
before signing it. The parties went through a nunber of
drafts of the Agreenent, and both sides had anpl e opportunity
to make revisions or negotiate its terns.

Addi tionally, Cappello was represented by a | awer
t hr oughout the entire negotiation of the Agreenment. The
evi dence established that Cappello’s attorney actively
negoti ated specific provisions of the Agreenment, including
terns ensuring that Cappello could seek workers’ conpensation
benefits. Therefore, these factors clearly weigh in Unums

favor.
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E. The Nature of the Consideration

At trial, Pomeroy testified that Allendale traditionally
cal cul ated the ampbunt of severance benefits with a fornula
t hat consi dered the enployee s years of service and annual
salary during that service. 1In Cappello’s case, the severance
anount, approxi mately $140, 000, was nearly doubl e the anpunt
given to other enployees that were term nated. Pomeroy
testified that Cappello was offered a | arger sum due to the
threat of litigation attending her term nation.

The consideration in this case, taken alone, is not an
i nsubstantial sum However, when considered in |ight of
Cappell o’s twenty-four years of service and the threat of
litigation that Allendal e was seeking to extinguish, Ununis
contention that the consideration was also intended to
extingui sh Cappello’s entitlenment to LTD benefits is dubious.
CGeorge Cappello was clearly concerned about the health of his
wi fe, which is evidenced by his negotiation of the Agreenment’s
wor kers’ conpensation exception. \While the exact amount of
LTD benefits to which Cappell o woul d have been entitled is
unclear, it is likely that the ampunt woul d have been
substanti al based on the severity of her injury and current
age. Accordingly, this Court finds that the value of the

consi derati on Cappello received in this case does not match
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what Unum cont ends she wai ved by entering into the Agreenent.
After reviewing the Agreement in |ight of the Smart
factors, this Court holds that the Agreenment does not bar
Cappello’s ability to collect LTD benefits. Despite the fact
t hat she was represented by counsel and had anple tinme and
opportunity to read the Agreenent, the evidence is
i ndi sputabl e that neither party gave any thought to the LTD
benefits provided by Unum when they negoti ated and signed the
Agr eenent .

3. Unum s Entitlenent to Remand

Unum contends that the Court should remand the matter so
that it may investigate and evaluate Cappello’'s entitlenent to
LTD benefits. This Court agrees. The only action Unum has
taken as of this point is to deny Cappell o’ s claimbased on
t he existence of the Agreenent. Unumis entitled, as plan
adm ni strator, to conduct an evaluation as to whether Cappello
is otherwise entitled to receive LTD benefits under the Pl an.

See generally Recupero v. New Engl and Tel ephone and Tel eqgr aph

Co., 118 F.3d 820, 827 (1st Cir. 1997).

[11. Concl usi on

For the foregoing reasons, this Court finds that

Def endant Janis Cappell o’ s ability to seek long term
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disability benefits from Defendant Unum Life Insurance Conpany
of America is not barred by the Severance Agreenent and

Rel ease. Accordingly, judgnent is entered in favor of

Def endant Janis Cappello. This Court further orders that the
matter be remanded to Unum Life I nsurance Conpany of America
for further investigation into the Defendant’s entitlenment to
long termdisability benefits. This Order shall not becone

final, and judgnent shall not enter, until

all issues involved in this litigation are fully adjudicated.

I T 1S SO ORDERED

WlliamE. Smith
United States District Judge

Dat e: August , 2003
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