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COMPANY, LTD.
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SHOOTERS AT | NDI A PO NT, | NC.
and MARGARI TA MUJI CA,

I ndi vidually and in her
capacity as Administratrix of
the estate of Henry Mijica

VEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge

Angl o American | nsurance Conpany, Ltd. (AAl) brought this
action for a declaratory judgnent pursuant to 28 U S.C. § 2201.
More specifically, AAl seeks a declaration that an i nsurance policy
i ssued by AAl to Shooters at India Point, Inc. (Shooters), does not
afford coverage for any liability that Shooters may have for the
death of a patron who was assaulted as he left a restaurant/bar
operat ed by Shooters.

The case is presently before the Court for consideration of
cross-nmotions for summary judgnment filed by AAl and Shooters.
Because | find that AAl's policy excludes coverage for the incident
in question, AAl's notion for sunmary judgnent is granted and
Shooters' notion for sunmary judgnent is denied.

Backgr ound

On July 18, 1993, Henry Mijica was a patron at Shooters’

restaurant and bar. Upon returning to his car that was parked



near by, Mijica was assaulted by individuals whose identities are
unknown. Mujica later died of the injuries sustained in that
assaul t.

The adm nistratrix of Miica' s estate sued Shooters all egi ng
inter alia that Shooters negligently failed to protect and provide
for the safety of its customers and negligently failed to conme to
Mujica's aid while he was being assaulted. Shooters, in turn,
demanded that AAl defend and indemify Shooters with respect to
that claimpursuant to a liability insurance policy issued by AAl
to Shooters.

AAl responded by commencing this declaratory judgnment action
in which it contends that the policy excludes coverage for clains
arising out of assault and battery. |In support of its notion for
sumary judgnment, AAl cites the follow ng provision contained in
t he policy:

ASSAULT AND BATTERY/ NEGLI GENT HI RI NG EXCLUSI ON
Not wi t hstanding anything contained to the <contrary, it is
under st ood and agreed that this policy excludes clains arising out
of :
1) Assault and Battery, whether caused by or at the
instructions of, or at the direction of or negligence of
the insured, his enployees, patrons or any causes
what soever and;
2) Al legations that the insured' s negligent acts,
errors or omssions in connection with the hiring,
retention, supervisionor control of enpl oyees, agents or
representatives caused, contributed to, related to, or
accounted for the assault and battery.

Shooters, on the other hand, contends that it is entitled to

sumary judgnent because the exclusion for clains arising out of



assault and battery applies only to those clains that are
predi cated on all egations of negligent hiring and/or supervision.

The Summary Judgnent St andard

Summary judgnent is proper when "there i s no genui ne i ssue as
to any material fact and ... the noving party is entitled to
judgnment as a matter of law." Fed. R GCv. P. 56(c). In this
case, none of the relevant facts are disputed. The only question
to be decided is the neaning of the exclusion. Since construing
the ternms of an insurance policy is a matter of law, the disputeis
one that properly nmay be resolved via summary judgnment. See St.

Paul Fire & Marine Ins. v. Warwi ck Dyeing, 26 F.3d 1195, 1199 (1st

Gir. 1994).

Di scussi on

Under Rhode Island law, when a provision contained in an
i nsurance policy is clear and unanbi guous, it nust be applied as

witten. Amica Mut. Ins. Co. v. Streicker, 583 A 2d 550, 551

(R 1. 1990) (citing Malo v. Aetna Casualty & Surety Co., 459 A 2d

954, 956 (R I. 1983); Hughes v. Anerican Universal Ins. Co., 423

A .2d 1171, 1173 (R 1. 1980). On the other hand, when an anbiguity
exi sts, the Court nust | ook beyond t he | anguage of the provisionin
order to determne its meaning. Wien the policy provision is
susceptible to nore than one reasonable interpretation, it should
be construed strictly against the insurer. Ani ca, 583 A 2d at 552
(citations omtted); St. Paul Fire & Marine Ins. Co., 26 F.3d at

1199 (citations omtted).

I n det er mi ni ng whet her an anbiguity exists, "[t]he policy nmust



be examned inits entirety and the words used nust be given their

pl ai n everyday neaning." McGowan v. Connecticut Gen. Life Ins.

Co., 289 A 2d 428, 429 (R 1. 1972); see also Textron, Inc. v.

Aetna Casualty and Surety Co., 638 A 2d 537, 539 (R 1. 1994)

Mal o, 459 A . 2d at 956. A policy should not be deened anbi guous
solely on the basis of a word considered in isolation or a phrase

taken out of context. St. Paul Fire & Marine Ins. Co., 26 F.3d at

1199; McGowan, 289 A 2d at 429.

In this case, there i s nothing anmbi guous about the assault and
battery exclusion. Although the exclusion could have been phrased
nore artfully, subparagraph one clearly precludes coverage for
clainms arising out of an assault and battery no matter who conmmts
the assault and even though the assault nay be attributable to
negl i gence on the part of the insured.

Shooters has not challenged the all inclusive breadth of
subpar agraph one. Rather, Shooters contends that the reference to
"exclusion” in the singular and the use of the conjunctive "and"
bet ween subparagraphs one and two indicate that the exclusion
applies only to clains that both arise out of an assault and are
based on allegations of negligent hiring or supervision. Because
Mujica's admnistratrix has alleged negligent failure to provide
for the safety of its patrons as opposed to negligent supervision
of its enpl oyees, Shooters, therefore, argues that the exclusionis
i nappl i cabl e.

The flaw in that argunment is that it rests on the kind of

pi eceneal policy interpretation that has been rejected by t he Rhode



| sl and Suprenme Court. See McGowan, 289 A 2d at 429. It is true

that the absence of an "s" and the presence of an "and,"” when
viewed in isolation by a granmmarian, mght suggest a single
exclusion requiring satisfaction of both conditions. However, when
t hese nuances are considered in context, it becones apparent that
the interpretation urged by Shooters woul d create an irreconcil abl e
conflict between subparagraphs one and two and, further, that it
woul d |l ead to an absurd result.

Subpar agr aph one unequi vocal | y excl udes cl ai ns ari sing froman
assault and battery attributable to "any cause whatsoever."
Superi nmposi ng t he provi si ons of subparagraph two woul d render those
wor ds neani ngl ess because the exclusion would apply only to
assaults attributable to negligent hiring or supervision on the
part of the insured. Such an interpretation would violate one of
the cardinal principles of contract construction, nanely, that

whenever possible, the terns of a contract should be construed to

be consistent with one another. Psaty & Fuhrnman, Inc. v. Housing

Aut hority of Providence, 68 A 2d 32, 35 (R 1. 1949) ("construction

[of a contractual provision] cannot render neaningless [another]

express condition of the contract"); see also Cohen v. Steve's

Franchise Co., Inc., 927 F.2d 26, 29 (1st GCr. 1991) ("A reading

rendering contract |anguage neaningless is to be avoided.")
(appl ying Mass. | aw).

In addition, accepting Shooters' argument would create an
anonmal ous situation in which an insured who intentionally assaults

a patron woul d be covered due to the absence of any all egations of



negl i gent supervision, but an insured whose liability is predicated
nmerely on allegations of negligent supervision would not be
cover ed. Such a result would violate the canon that contracts
shoul d not be construed in a manner that renders them nonsensical.

In short, it is clear that the only reasonable way to read the
exclusion, in question, is that it applies to any claimarising out
of an assault and battery and that it applies even when it is
alleged that the assault is related to the insured s negligent
hiring or supervision of its enployees.

Concl usi on

For all of the foregoing reasons, AAl's notion for sunmary
judgment is GRANTED and Shooters' notion for sumrmary judgnent is
DENIED. The Cerk is hereby directed to enter judgnent in favor of
AAl decl aring that policy No. 92H06933873 does not afford liability
coverage to Shooters for the claim asserted against it by the
adm nistratrix of the estate of Henry Mijica

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge
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