UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

JOHN M HODGENS
V. C.A No. 96-117-T
GENERAL DYNAM CS CORPORATI ON

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

John M Hodgens has sued his former enpl oyer, General Dynani cs
Corp., claimng, anong other things, enploynent discrimnation
based upon his age and all eged disability as well as violations of
the Family and Medical Leave Act (FMLA), 29 U S.C. 88 2601, et
seq..

The case is presently before the Court for consideration of
CGeneral Dynami cs' notion for summary judgnent. Because | find no
basis for any of Hodgens' clains, the notion for sunmary judgnent
is granted.

Backgr ound

The material facts are undi sputed. Hodgens is a 56 year old
mal e who suffers from hypertension and atrial fibrillation.
Ceneral Dynamics is in the business of designing and manufacturing
nucl ear powered submarines for the United States Navy. In February

1988, Hodgens, then 48 years old, was hired by General Dynam cs as



a seni or program planner. The principal duty of a program pl anner
was to nonitor the progress of a particular project in order to
determine if the project was preceding on schedule and wthin
budget . In 1989, 1990 and 1991, Hodgens received favorable
eval uations with respect to his job performance.

In October of 1991, General Dynamics elimnated the program
pl anni ng function as part of a major reduction in force brought on
by decreased defense spending resulting fromthe end of the Cold
War . Hodgens retained his classification as a senior program
pl anner but his duties changed to those of a production contro
pl anner which entailed nore direct involvenent in the actual
construction of submarines. As a result of the change, Hodgens
j ob performance began to decline. At first Hodgens was engaged in
sound danpening work intended to nake the subnmarine operate nore
quietly in order to avoid detection. In April of 1993 he was
assigned to nonitor the progress of constructing what was called
Modul e 82.

I n August of 1993, while working on Mddul e 82, Hodgens began
to experience problenms with his vision, chest pains, dizziness, and
epi sodes of profuse sweating. He immediately consulted Dr.
W ki nson, who had been treating him for a nunber of years for
hypertension. Dr. WIkinson was unabl e to make any di agnosi s but
saw Hodgens a nunber of tinmes during August and Septenber for the
purpose of nonitoring his blood pressure and naking sone
adjustnments to his nedication. Dr. WIkinson saw no need for

Hodgens to take tinme off from his job but Hodgens, neverthel ess,



chose not to work from August 5 through Septenber 20, 1993.

On Sept enber 21, 1993, Hodgens reported for work. The conpany
nurse noted that Hodgens' bl ood pressure was el evated and that his
heart beat was irregular and she sent Hodgens home because he did
not have a doctor's certificate explaining the reasons for his
absence. The followi ng day, Hodgens saw Dr. WIKkinson, who
detected atrial fibrillation (i.e., arrhythma of the heart) and
prescri bed Counadi n, an anti coagul ant designed to minim ze the risk
of a heart attack. However, Dr. WI ki nson reassured Hodgens t hat,
there was no reason for himto take time off fromhis job

Several days | ater, Hodgens, again, returned to work at which
time he was reassigned from Mdule 82 to sound danpening
activities. In March 1994, he, again, was reassigned, thistinme to
the machine shop for the purpose of working on a short-term
project. Despite these various re-assignnents, Hodgens retained
his classification as a "senior production control planner.™

In April 1994 General Dynam cs began anot her round of |ayoffs
as part of its ongoing reduction of force. The conpany's
established lay off policy provided for individual enployees to be
ranked within their job classifications or wth those other
enpl oyees performng simlar tasks and for the rankings to be
considered in determ ning which enployees should be laid off.
CGeneral Dynam cs incl uded Hodgens anong those to be laid off citing
his | ow rankings in 1992, 1993 and 1994.

The Plaintiff's dains

Hodgens' seven count conpl aint contains a potpourri of clains



under both federal and Rhode Island | aw. The cl ai ns nay be grouped
into four categories because the |aw applicable to each state | aw
claim is essentially the sanme as the law applicable to the

corresponding federal law claim See Newport Shipyard, Inc. V.

Rhode Island Commin for Human Rights, 484 A 2d 893, 897-98 (R I

1984) (holding that Rhode Island s Fair Enploynent Practices Act
should be interpreted in accordance with Title VIl of the G vi
Ri ghts Act of 1964). Those cl ains are:

1. That his termnation violated the Famly and Medi cal
Leave Act ("FM.LA"), 29 U.S.C. 8§ 2601 et seq. (Count 1),
and the Rhode Island Parental and Family Medical Leave
Act, R1. Gen. Laws 8§ 28-48-1 et seq. (Count I11) because
it was pronpted by the fact that he took sick |eave to
whi ch he was entitled under those statutes;

2. That he was termnated because of a disability in
violation of the Anericans with Disabilities Act ("ADA"),
42 U. S.C. 8 12101 et seq. (Count V), and the Rhode Isl and
Fai r Enpl oynment Practices Act, R 1. Gen. Laws § 28-5-1 et
seq. (Count W)Y

3. That he was term nat ed because of his age in viol ation of
the Age Discrimnation in Enploynment Act ("ADEA"), 29
US. C 8 621 et seq. (Count I11), and the Rhode Island
Fai r Enpl oynent Practices Act, R 1. Gen. Laws 8§ 28-5-1 et

'Hodgens al so asserted a clai munder the Rehabilitation Act
of 1973, 29 U.S.C. 8 793 et seq. (Count VII), but that claimwas
voluntarily di sm ssed.



seqg. (Count IV); and

4. That his termnation violates the prohibitions against
handi cap di scrim nation and age di scri m nati on contai ned
in the Rhode Island Cvil R ghts Act of 1990, R 1. Gen.
Laws 8§ 42-112-1 et seq. (Count VIII).

Di scussi on

The Summary Judgnent St andard

Summary judgnment is appropriate when "there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnment as a matter of law" Fed. R Civ. P. 56(c).
A fact is material if it may affect the outcome of the case

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C

2505, 2510 (1986). A dispute with respect to a nmaterial fact is
genuine if the evidence is such that a reasonable jury could
resolve the dispute in favor of the nonnoving party. Id. 1In
determ ni ng whet her there is a genuine issue of material fact, the
Court must draw all reasonable inferences favorable to the party

agai nst which the notionis directed. |In re Varrasso, 37 F.3d 760,

763 (1st Cir. 1994).

When a notion for summary judgnment is directed against a party
that bears the burden of proof; and the notion is supported by
facts that negate an essential elenment of the nonnoving party's
case or indicate a lack of proof to support that case, the
nonnovi ng party is obliged to proffer enough contrary evidence to
establish that there is a genuine factual dispute requiring a

trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. C




2548, 2552 (1986); EDIC v. Elder Care Serv. Inc., 82 F.3d 524, 526

(1st Cr. 1996); Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st
Cr. 1990).

That obligation is not satisfied by nmaking unsupported
allegations or by raising the possibility that the required

evidence mght turn up in the future. Media-Minoz v. R J. Reynolds

Tobacco Co., 896 F.2d 5, 8 (1st GCir. 1990). Even prom ses that

such evidence will be produced at trial are insufficient. GGarside,
895 F.2d at 49 ("[A] nere prom se to produce adm ssi bl e evi dence at
trial does not suffice to thwart the summary judgnment ax.").

Nor is the obligation discharged by presenting evidence that
is only col orable and | acks substance. The test is not whether the
record is devoid of any evidence favoring the nonnovant. Rather,
the test is whether the nonnovant has presented specific facts

sufficient to permt a reasonable jury to find in its favor. De

Arteaga v. Pall Utrafine Filtration Corp., 862 F.2d 940, 941 (1st
Cir. 1988); Lipsett v. Univ. of PR, 864 F.2d 881, 894 (1st Cr
1988).

I'l. The Famly and Medical Leave Act Claim

The FMLA provi des that "an eligi bl e enpl oyee shall be entitled
to a total of 12 workweeks of |eave during any 12-nonth period .

[ b] ecause of a serious health condition that nmakes the enpl oyee
unabl e to performthe functions of the position of such enpl oyee."
29 U S C § 2612(a)(1)(D). Accordingly, the enployee nust
establ i sh:

1. that the enpl oyee suffers froma serious health



condi tion; and
2. that such condition renders the enployee unable to
performthe functions of his or her job.

A Serious health condition

The statute defines a serious health condition as "an ill ness,
injury, inpairnment, or physical or nental condition that invol ves:
(A) inpatient care in a hospital, hospice, or residential nedical
care facility; or (B) continuing treatnent by a health care
provider." 29 US. C 82611(11).

In this case, Hodgens concedes that he did not receive any
inpatient care for his condition. However, he contends that his
visits to Dr. WIkinson between August 4, 1993, and Septenber 27,
1993, constituted continuing treatnment by a health care provider.
In support of that contention, Hodgens <cites 29 CF. R 8
825.114(a)(2) which defines "continuing treatnent by a health care
provider"” to include:

1. "[a] period of incapacity (i.e., inability to work,
attend school or performother regular daily activities
due to the serious health condition, treatnent therefor,
or recovery therefron) of nore than three consecutive
cal endar days, and any subsequent treatnment or period of
i ncapacity relating to the same condition, that also
involves . . . [t]reatnment two or nore tinmes by a health
care provider . . . ." 29 CF.R § 825.114(a)(2)(i)
(enmphasi s added); or

2. "[al]ny period of 1incapacity or treatnment for such




i ncapacity due to a chronic serious health condition."
CF.R § 825.114(a)(2)(iii) (enphasis added); or
3. "[a]l ny period of absence to receive nultiple treatnents
" 29 C.F.R § 825.114(a)(2)(v).
However, Hodgens' reliance on those provisions is m splaced.
Subsections (a)(2)(i) and (a)(2)(iii) both require a show ng that

t he enpl oyee was i ncapacitated. In this case, Hodgens is unable to

satisfy that requirenment because the uncontroverted evidence
establishes that his condition did not prevent himfromperformng
his job. Although, Dr. WIkinson termed Hodgens' decision to stay

out of work as "not unreasonabl e,” she never recomended t hat he do
So. On the contrary, Dr. WIkinson stated that she "actually
woul d have felt confortable with his going back to work." See

Brannon v. OshKosh B Gosh, Inc., 897 F. Supp. 1028, 1037 (MD.

Tenn. 1995) (where physician never advised plaintiff to remain off
work but sinply stated it was "reasonable” for plaintiff to do so,
evidence was insufficient to show plaintiff has serious health

condition); Gudenkauf v. Stauffer Communications, Inc., 922 F.

Supp. 465, 475-76 (D. Kan. 1996) (where plaintiff failed to present
nmedi cal evi dence that condition required her to be out of work and
medi cal evidence was to contrary, plaintiff failed, as matter of
| aw, to prove she has serious health condition).

Nor does the tinme that Hodgens remai ned out of work qualify as
a "period of absence to receive multiple treatnents” within the
meani ng of subsection (a)(2)(v). Both commobn sense and the plain

| anguage of that subsection dictate that an enpl oyee's absence nust



be necessary to enable the enployee to receive treatnment. If an
enpl oyee can obtain treatnent w thout m ssing work, any period of
absence cannot be attributed to the need to receive treatnent.

Here, there is no evidence that Hodgens was required to be
absent fromwork in order to receive treatnent fromDr. WI ki nson.
| ndeed, it is undisputed that, both before and after the period in
guestion, Hodgens regularly saw Dr. W/ ki nson for periodi c checkups
and for the purpose of nonitoring his high blood pressure wthout
m ssing any tinme from worKk.

B. Ability to performjob

Even i f Hodgens’ condition accurately could be characterized
as a serious health condition, his FMLA claimwuld fail because
there is no evidence that the condition rendered him unable to
performthe functions of his position. 29 U S.C. 8§ 2612(a)(1)(D)
As already noted, Dr. WIkinson found that Hodgens was able to
continue working and there is no indication that he could not carry
out the duties of his job.

[11. The ADA d aim

The ADA prohibits discrimnation against a qualified
i ndividual with a disability because of that disability. 42 U S.C.
§ 12112(a). When there is no direct evidence of discrimnation,

t he burden shifting rules set forth in MDonnell Douglas Corp. v.

G een, 411 U S. 792, 802-05, 93 S. C. 1817, 1824-26 (1973), are
applied. Jacques v. Gean-Up Goup, Inc., 96 F.3d 506, 511 (1st

Cr. 1996) Thus, the plaintiff nust shoulder the initial burden of

establishing a prima facie case by proving that:




1. the plaintiff has a disability within the nmeani ng of the
ADA;

2. the plaintiff is qualified to perform the essential
functions of the job, with or without reasonable
accommodat i on;

3. the plaintiff was subject to an adverse enpl oynent action
by the defendant; and

4. the plaintiff was treated |less favorably than simlarly
si tuat ed non-di sabl ed enpl oyees.

Jacques, 96 F.3d at 511.

Once a prima facie case is proven, the burden of production

shifts to the defendant but requires, only, that the defendant
articulate a legitimte, nondiscrimnatory reason for its action.
If that is done, the plaintiff nmust prove that the proffered reason

is nerely a pretext for disability discrimnation. McDonnel

Dougl as, 411 U. S. at 802-06, 93 S. C. at 1824-26; see Jacques, 96
F.3d at 511.

In this case, Ceneral Dynamics' notion for sunmmary judgnent
turns on whet her Hodgens has proffered sufficient evidence to prove

the "disability" and "qualified" prongs of his prim facie case.

A Disability

The ADA defines a disability as "a physical or nental
i mpai rment that substantially limts one or nore of the major life
activities of [an] individual." 42 U S.C. § 12102(2)(A).

In this case, Hodgens identifies his inpairnents as

hypertension (i.e., high blood pressure) and atrial fibrillation

10



(i.e., arrhythma of the heart). It is undisputed that Hodgens
suffers from both conditions but the evidence is insufficient to
support either of Hodgens' two inconsistent argunments that those
conditions substantially limted one or nore of his mpjor life
activities.

Hodgens' first argunent is that any determ nation with respect
to the limting effect of his inpairnent should be nade w thout
regard to the fact that both his hypertension and atrial
fibrillation were controlled by nedication. He contends that he
shoul d be consi dered di sabl ed because, w thout the nedication, the
increased risk of a stroke or a heart attack woul d have prevented
hi mfromworking. |In support of that argunment, Hodgens cites EECC
interpretative guidelines which state:

The determ nation of whether an individual is substantially

limted in a major |life activity nmust be nmade on a case by

case basis, without regard to nmitigating neasures such as
medi ci nes .

29 CF. R Pt. 1630, App. 8 1630(j) (enphasis added).

However, while it may be hel pful to know how a governnent
agency interprets a statute that it admnisters, the agency's
interpretation does not supersede the statute, itself, and is not
bi ndi ng upon a court charged with the responsibility of construing

and applying the statute. See Shalala v. Guernsey Menorial Hosp.

Uus _ , ., 115 S. C. 1232, 1239 (1995): Soileau V.

Quilford of Maine, Inc., 105 F.3d 12, 15 n.2 (1st Cr. 1997) (EECC

Techni cal Assistance Manual "is not |aw' and "does [not] have the

force of law') (quotation omtted); Carparts Distribution Center,

11



Inc. v. Autonotive Wolesaler's Assoc. of New England, Inc., 37

F.3d 12, 16 (1st Cr. 1994) (EEOC s interpretive guidelines "not
controlling upon the courts by reason of their authority”) (quoting

Meritor Savings Bank, FSB v. Vinson, 477 U S. 57, 65, 106 S. C

2399, 2404 (1986)). Nor is the agency interpretation entitled to
the same deference ordinarily accorded to its duly pronul gated
regul ations that are subject to the rul e maki ng requi renments of the

Adm ni strative Procedures Act. Martin v. Occupational Safety &

Health Review Commin., 499 U S 144, 157, 111 S C. 1171, 1179

(1991); Commonwealth of Mass. v. FDIC 102 F.3d 615, 621 (1st Gr

1996) .

In this case the EEOC guidelines are at odds with the plain
| anguage of the ADA The statute defines a "disability" as an
"inmpairment” that limts a mjor life activity. 42 U S.C. 8
12102(2)(A). It is difficult to see how a condition that has been
aneliorated so that it does not affect an individual's ability to
function normally can be construed as an "inpairnment”. It is even
nore difficult to see how such a condition could be one that
"substantially limts" a major life activity. The use of the
present tense in the term "substantially l[imts" unanbi guously
connotes the requirenment of a real and existing limtation as
opposed to a hypothetical one. | f Congress intended to require
only that a condition "could substantially Iimt" a mjor life
activity if left unattended, Congress easily could have said that.

In the absence of any indication that Congress intended the

determ nation of disability to be based upon what an individual's

12



ability to function mght be if he abandoned reasonabl e treat nment
nmeasures, the plain |anguage of the statute requires that the
determ nation be based upon the individual's actual ability to
function, taking into account the aneliorative effects of

medi cati on. See Murphy v. United Parcel Service, Inc., 946 F.

Supp. 872, 881 (D. Kan. 1996) ("Because the plain | anguage of the
ADA conflicts with the EECC s Interpretative Guidance, . . . [the
plaintiff’s] inpairnment should be evaluated in its nedicated

state."); Schluter v. Industrial Coils, Inc., 928 F. Supp. 1437

1444-45 (WD. Wsc. 1996) (the EEOC guidelines are in direct
conflict with the statute and plaintiff nust show condition affects
her in fact, rather than howit would affect her hypothetically if

she did not take nedication); Coghlan v. HJ. Heinz Co., 851 F

Supp. 808, 813 (N.D. Tex. 1994) (rejecting "EEOC s gl oss" as
contrary to statute). Sinply stated, an individual who takes
medi cation that prevents a physical or nental condition from
substantially limting any major life activities is not disabled
wi thin the neaning of the ADA

Hodgens argues, in the alternative, that even if his
nmedi cation is considered for purposes of assessing his condition,
he should be deenmed disabled because the nedication produces
various side effects. Specifically, he refers to the increased
risk of henorrhaging resulting from Coumadin, his atria
fibrillation medication, and the fact that Lopressor, his
hypertensi on nedi cation, causes fatigue and makes his hands and

feet col d.

13



However, Hodgens has not presented any evi dence that such side
ef fects have substantially limted a major Iife activity. Although
Hodgens' affidavit asserts that his cold hands "hinder[ed]"” his
ability to grasp objects, there is no indication as to whether, how
or to what extent that limts his ability to work or do anyt hing
el se.

Simlarly, Hodgens has failed to identify any mpjor life
activity that has been substantially limted by his increased
susceptibility to henorrhaging. There is no evidence that such
susceptibility restricts his activities in any way. Hi s subjective
fear that he m ght "bleed to death” should he cut hinself does not
render him disabled any nore than would a high chol esterol |evel
t hat generates hei ghtened concern about the possibility of a heart
attack.

Hodgens al so asserts that even if he is not disabled, he falls
within the ADA's definition of disabled because CGeneral Dynanics
regarded himas disabled. See 42 U S.C. § 12102(2)(C). However,
there is absolutely no evidence that GCeneral Dynam cs regarded
Hodgens as having any inpairnment that substantially limted his
ability to do his job or to engage in any other mjor life
activity. Indeed, during his deposition Hodgens conceded t hat none
of his supervisors had ever given any such indication.
Consequent |y, Hodgens' assertion is nothing nore than unsupported

specul ati on.

14



B. Pretext

Even i f Hodgens coul d be considered "di sabled,” his ADA claim
woul d fail because the evidence is insufficient to establish that
CGeneral Dynamics' proffered reason for termnating him was

pr et ext ual . Lattinore v. Polaroid Corp., 99 F.3d 456, 465 (1st

Cr. 1996) (once a legitimate nondiscrimnatory reason for
termnation is articul ated by enployer, burden is on enployee to
prove both that the proffered reason was false and that
discrimnation was the true reason for his termnation). On the
contrary, the uncontradi cted evidence is that Hodgens was | aid of f
as part of a massive reduction in force and that, pursuant to an
est abl i shed conpany policy, he was anong those |aid off because of
his | ow job perfornmance ranking.

Hodgens cites a General Dynamcs interoffice neno issued
shortly before his term nation as evidence that the ranking system
had been elim nated. However, that neno refers to "[the]

elimnation of ranking for the purpose of nerit distribution."

(emphasi s added). The evidence indicates that the ranking system
continued to be used in making lay-off decisions. Thus, Hodgens
ignores a subsequent interoffice neno that expressly states:
"“[a]l t hough ranki ng has been excluded fromthe annual perfornmance
appraisal, it will continue to be applied for retention, selection
and | ayof f decisions.”

Hodgens al so attacks his ranking by pointing out that he was
conpared only to those senior planners who perfornmed production

control duties rather than to all senior planners in the conpany.

15



However, that fact is insufficient to support a finding of pretext.
CGeneral Dynamics' ranking system provides that "[i]f there are
individuals with identical titles who performdifferent job duties,
separate rank groups should be developed.” |In this case, General
Dynam cs has presented evidence that Hodgens ranking was based on
a conparison with those senior planners having simlar duties and
Hodgens has presented no evidence to the contrary.

V. The ADEA C aim

The ADEA mekes it unlawful to "discharge any individual or
ot herwi se di scrimnate against any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual’s age.” Once again, in the absence of
di rect evidence, the burden shifting rules set forth in MDonnel

Dougl as apply. Ml ero-Rodriguez v. Ponte, Inc., 98 F.3d 670, 673

(1st Cir. 1996). In ADEA cases, the enployee's prima facie case

consi sts of proof that:

1. the enpl oyee is at | east 40 years of age;

2. t he enpl oyee net the enployer’s legitimate job
per f or mance expect ati ons;

3. the enployee was subject to an adverse enploynent
action by the enployer; and

4. the enployer did not treat age neutrally, or, younger
persons were retained in the sane position.

LeBlanc v. Geat Anerican Ins. Co., 6 F.3d 836, 842 (1st Cir.

1993), cert. denied, 511 U S 1018, 114 S. C. 1398 (1994).

In this case, although General Dynanmi cs disputes the second

16



and fourth elenents, its notion for summary judgnent focuses on
what it contends is the absence of any evidence that its proffered
reason for term nating Hodgens was a pretext for discrimnation.
As al ready noted, General Dynam cs has presented a legitimte
nondi scrimnatory reason for term nating Hodgens. Since Hodgens
has produced no evi dence that the proffered reason was pretextual,
his ADEA claim also, is fatally flawed.
V. The State Cvil R ghts Caim

The Rhode Island Civil R ghts Act of 1990, states, in
pertinent part, that "[a]ll persons within the state, regardl ess of
handi cap [or] age, . . . shall have, except as is otherw se
provi ded or permtted by law, the sane rights to nake and enforce
contracts . . . and to the full and equal benefit of all |laws and
proceedi ngs for the security of persons and property . . . ." RI.
Gen. Laws § 42-112-1(a).
The statute has been held applicable to clainms of enpl oynent

discrimnation. Ward v. Gty of Pawtucket Police Dep’'t, 639 A 2d

1379, 1381 (R 1. 1994). However, in order to prevail on such a
claim an enpl oyee nust prove discrimnnation.

In this case, Hodgens alleges handicap and/or age
discrimnation. Since, as already noted, there is no evidence to
support either claim Hodgens' clai munder the Rhode Island G vil
Ri ghts Act also fails.

Concl usi on

For all the foregoing reasons, the defendant's notion for

summary judgnent is granted and the clerk is directed to enter

17



judgnment for the defendant
conpl ai nt.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge

Date: My , 1997
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