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MVEMORANDUM AND ORDER

The defendants, Alfred A Rechberger and his conpany, ARC
Partners, Ltd., have noved for a continuance of the trial date on
the ground that their expert witness has a conflict of interest
that disqualifies himfromtestifying and that additional tinme is
needed to engage a new expert. For reasons hereinafter stated
this Court has determned that no such conflict exists, but that a
brief continuance should be granted in order to allow the
def endants to engage anot her expert to testify with respect to any
remai ni ng i ssues not previously decided and to allowthe plaintiffs
and third-party defendants to obtain discovery fromthat expert at

t he def endant’ s expense.



Backgr ound

The McLane | aw firmbrought this actionin the District of New
Hanpshire to recover |legal fees allegedly owed to it for services
performed in representing Rechberger in a civil action brought
against himfor alleged sexual abuse. The case was schedul ed for
trial on June 15, 1999. However, on the eve of trial, Rechberger
filed this nmotion for a continuance alleging that his expert
W tness, attorney Finis WIlians, had been conpromsed by a
conflict of interest created by a tel ephone conversation between
Wl lianms and Suprenme Court Justice David Souter. Rechberger seeks
additional tinme in which to engage anot her expert.

Because the district judges in New Hanpshire are all well
acquai nted with Justice Souter, the notion was transferred to this
Court.

Fi ndi ngs of Fact

After considering the evidence presented at an evidentiary
hearing, | find the relevant facts to be as foll ows:

Finis Wllianms is a New Hanpshire trial attorney. He net
Justice Souter approximately twenty years ago when Justice Souter
was a Superior Court judge and WIllianms was part of a pool of |aw
cl erks who, on occasion, were call ed upon to performlegal research
for various Superior Court judges. Since that tinme, WIllians's
contacts with Justice Souter have been limted to one or two

| uncheon neetings each year when Justice Souter returns to New



Hanpshire during the Suprenme Court’s summer recesses. WIIlians
arranges those |unches by telephoning Justice Souter sonetine
during the spring of each year.

Sonetinme before March of 1998, WIllians was engaged by
Rechber ger and Rechberger’s attorney, Val eri ano Di viacchi, to serve
as an expert witness in this suit. WIllians’s role was to provide
an opi nion regardi ng the reasonabl eness of the fees clained by the
McLane law firmand the viability of a counterclaimby Rechberger
for mal practi ce.

Since he is a nenber of the New Hanpshire bar, WIllians is
acquainted with the other parties in the suit but he has no
personal relationship or business affiliation with them

In March 1998, WlIllians submtted a witten draft of his
opinion to D viacchi and Rechberger. The gist of that opinion was
that the portion of the fee attributable to services perforned by
Edward Hahn, a corporate attorney at the MLane firm were
excessi ve because there was no need for his continued invol venent
in the case but that the remainder of the fee was reasonable.
Wl lians further opined that while it was inprudent for the MLane
firmto have advi sed Rechberger that the case agai nst hi mwas “only
a $50, 000 case,” the mal practice counterclaimcould not be proven
because there was no i ndication that the plaintiffs would have been
anenabl e to accepting l ess than $1.37 mllion, the amount for which

the <case ultimately was settled. Rechber ger expressed



di ssatisfaction with Wllians’s opinion and tried, unsuccessfully,
to persuade WIllianms to change it.

In April 1998 WIlianms nade his annual telephone call to
Justice Souter to attenpt to schedule a | unch neeting soneti ne t hat
summer. Justice Souter told WIlianms that he could not have | unch
with himthat sumrer because W I bur d ahn, a partner in the MLane
law firm was a good friend of Justice Souter and WIllians was a
W tness against the firm Wl lianms understood Justice Souter’s
comment to nean that Justice Souter could not have social contact
wi th both himand dahn while the case was pendi ng.

Justice Souter never discussed any aspect of the case with
WIllians either during that telephone conversation or any other
tinme. In fact, with one exception, there has been no other
communi cation at all between WIIlians and Justice Souter during the
entire period that WIlianms has been working on the case. The
exception consisted of a brief encounter on the street when Justice
Souter smled and said hello to WIlians. That occurred shortly
after the April tel ephone conversation.

In January of 1999, WIllians submtted his final opinion, in
witing, to Rechberger and Diviacchi. That opinion was essentially
the sane as the draft opinion. Shortly after that, Judge
DiClerico, the judge presiding over the case, granted partial
summary judgnent in favor of the plaintiffs and third-party

def endants on a nunber of issues. As a result of those rulings,



there are very fewissues remaining in the |awsuit.

Matters came to a head in My 1999 during a telephone
conversation between D viacchi and WIllians in which D viacch
conpl ai ned bitterly about Judge DiCl erico’s rulings and how he felt
that he had suffered by accepting this case. In an effort to
console Diviacchi, WIllians, for the first time, nentioned his
April 1998 tel ephone conversation with Justice Souter and went on
to express his feeling that he, too, had suffered because he felt
that he may have | ost Justice Souter’s friendship. |In attenpting
to explain why he agreed to becone involved in a | egal mal practice
case, WIllians also nmade reference to his dismay during a previous
medi cal mal practice case in which a plaintiff, having what WI Il i ans
believed to be a neritorious case, was unable to obtain a doctor
willing to testify as an expert w tness agai nst other doctors.

Rechberger argues that these statenents indicate a belief by
Wllianms that, if he testifies in a manner harnful to the MLane
firm he risks possible punishnment and the | oss of Justice Souter’s
friendship. However, WIllianms states that his understandi ng was
t hat Justice Souter was declining to have lunch with himonly until
this case is termnated. Mreover, WIIlianms vigorously naintains
that his conversation with Justice Souter has not, in any way,
altered his expert opinion or his willingness to testify on the

defendant’s behalf. In any event, Rechberger has fired WIIlians.



Di scussi on

Rechberger concedes his inability to show that WIllians’'s
conversation wth Justice Souter influenced Wllianms’s opinion in
any way or lessened his willingness to testify on Rechberger’s
behal f. However, Rechberger argues that the conversation
establishes that WIllians has a conflict of interest that creates
a presunption that Rechberger woul d be prejudi ced by bei ng required
to retain Wllians as his expert wtness.

Al t hough the relationship between a client and the client’s
expert witness differs fromthe rel ati onship between the client and

the client’s attorney, there are sone comon principles that govern

both rel ati onships. An expert witness, |ike an attorney, is hired
to perform a service for the client. Consequently, an expert
wtness, like an attorney, has a duty of loyalty to the client.

The witness's ability to serve the client loyally is brought into
guestion when the expert has all egi ances or interests that conflict
with the witness’s obligations to the client.

Because such a conflict presents a great risk that the duty of
loyalty will be breached, its nere existence is sufficient to
disqualify an attorney unless the client waives his right to be

represented by conflict-free counsel. See United States v. Fahey,

769 F. 2d 829, 834-35 (1st G r. 1985); Doherty v. United States, 948

F. Supp. 111, 115-16 (D. Mass. 1996). The sanme considerations are

applicable in the case of an expert wtness.



In determ ning whether a disqualifying conflict exists, the
test is whether a reasonable person, wth knowl edge of the
pertinent facts, could conclude that the wtness has |oyalties or
interests adverse to the client’s interests. The fact that the
client mght prefer a different witness or, even, that the client
m ght believe that the witness has a conflict is not sufficient.
A client is free to select or reject an expert wtness at wll
However, in order to obtain an el eventh-hour postponenent of a
trial on the ground that an expert wi tness has an all eged conflict
of interest, good reason nust be presented for disqualifying the
expert. O herwise, a party would have the unilateral power to
delay a trial indefinitely and to require the opposing party to
engage in a new round of discovery pronpted by the retention of a
new expert.

In this case, Rechberger has failed to establish any
reasonable basis for believing that WIllians’s telephone
conversation with Justice Souter created any conflict of interest.
There is not even the faintest suggestion that Justice Souter, in
any way, sought to influence Wllians’s opinion or to deter his
participation in the case. The April 1998 tel ephone conversation
was the only conmunication between the two nmen since WIIlians was
retained as a witness, and that telephone call was initiated by
WIIlians. Furthernore, there was no discussion about the case

Wllians’s role in it, or WIllianms’s opinion other than Justice



Souter’s statenent that because of his friendship with @ ahn, he
could not have lunch with WIllians while the case was pending.
What Rechberger does not appear to recognize is that, under the
circunstances, that was a perfectly proper course of action for
Justice Souter to take. I ndeed, given Rechberger’s apparent
proclivity to believe the worst, one can only inmagine what his
reacti on woul d have been if Justice Souter had agreed to have | unch
with WIllians while the case was pendi ng.

Nor is there any reasonable basis for concluding that, even
t hough Justice Souter acted properly, Wllianms’s duty of loyalty
has been underm ned by sone subjective fear of |osing Justice
Souter’s friendship. First, as WIllianms hinself testified, he
under st ood that Justice Souter declined to have | unch with himonly
during the pendency of this case. There is no evidence that
Justice Souter intended to permanently term nate their relationship
if WIllians testified on Rechberger’s behal f.

Furthernore, since Wllians' s “friendship” with Justice Souter
consisted of little nore than an annual |uncheon neeting, it is
hi ghly unlikely that the suspension of those neetings for a brief
time would influence WIllians in any way. | ndeed, as already
noted, WIIlians adamantly denies that it has had any effect,
what soever, on his opinion or his wllingness totestify. Finally,
it is very far-fetched to suggest that sinply because Justice

Souter is friendly with dahn, WIllians harbored a fear that he



woul d | ose Justice Souter’s friendship by testifying against the
McLane firm There would have to be sone reasonable basis for
inferring such a fear. In this case, there is no basis for such an
i nference.

The fact that Rechberger has chosen to “fire” WIIlians does
not entitle himto a conti nuance. Despite the firing, WIllians has
disclained any ill feeling toward Rechberger and has reaffirnmed his
willingness to testify wholeheartedly on Rechberger’s behalf.
Al t hough Rechberger may believe otherw se, his concern arises from
a situation of his own naking. He cannot create cause for
disqualifying his expert witness by unilaterally termnating the
Wi tness w thout good reason and, then, citing the aninosity
al l egedly engendered by the termnation as a ground for the
di squal i fication. In this respect, Rechberger is Ilike the
apocryphal young man who nmurders both of his parents and pl eads for
mercy on the ground that he is an orphan.

Nonet hel ess, giving Rechberger the benefit of the doubt and
assum ng that he was sincere in his erroneous belief that WIlIlians
had a conflict of interest, it is difficult to ignore the
unenvi abl e position in which he now finds hinself. Since it does
not appear that the other parties will be prejudiced by a short
delay, the Court is inclined to grant Rechberger’s notion for a
brief continuance.

Concl usi on



For

all of the foregoing reasons, Rechberger’s notion for a

continuance is hereby granted upon the followng terns and

condi ti ons:

1

Rechberger may have a period of three weeks in which to
engage a new expert witness and to furnish the opposing
parties with that witness’s witten opinion.

The witness’s opinion and testinony shall be [imted to
the remaining issues not previously decided by Judge
D Cerico.

The opposing parties shall have the right to depose the
expert and Rechberger shall pay all reasonabl e expenses

and/ or attorneys’ fees that they incur in doing so.

I T 1S SO ORDERED

Ernest C. Torres

United States District Judge

Dat e:
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