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FOR THE ELEVENTH CIRCUIT

JUDICIAL COUNCIL

RESOLUTION

The Judicial Council of the Eleventh Circuit hereby
RESOLVES,

That the Committee on Pattern Jury Instructions of the
Judicial Council of the Eleventh Circuit is hereby authorized to
distribute to the District Judges of the Circuit for their aid and
assistance, and to otherwise publish, the Committee's Pattern
Jury Instructions, Civil Cases, Eleventh Circuit (2005 revision);
provided, however, that this resolution shall not be construed
as an adjudicative approval of the content of such instructions
which must await a case by case review by the Court.

For the Council:

CHIEF JUDGE

Date:




PREFACE

These Pattern Jury Instructions (Civil Cases) have been prepared
by a Committee of District Judges of the Eleventh Circuit building upon
earlier works of the same kind first published in 1980 by a predecessor
committee in the former Fifth Circuit and republished in 1990 and in
1999 by a predecessor committee in the Eleventh Circuit.

Apart from reflecting evolving changes in the law, the prime
objective of the committee has remained constant - - to provide in words
of common usage and understanding a body of brief, uniform jury
instructions, fully stating the law without needless repetition. The format
is also the same as in the earlier editions - - one designed to facilitate
rapid assembly of a complete jury charge in each case, suitable for
submission to the jury in written form.

The body of the work has been arranged in five parts:

A.  Preliminary Instructions Before Trial
Basic Instructions
Federal Claims Instructions

State Claims Instructions

moow

Supplemental Damages Instructions

Xi



A. The Preliminary Instructions Before Trial constitute a

complete charge designed to be given after the jury has been selected
and sworn, but before the opening statements of counsel.

B. The Basic Instructions cover in a logical sequence those

topics that should normally be included in the Court’s instructions in
every case. Alternative instructions are provided when necessary
depending upon the presence or absence of common variables as they
may exist in the case at hand (such as the presence or absence of
corporate parties, single or multiple claims, etc.). By referring to the
Index To Basic Instructions, beginning with Basic Instruction No. 1, and
then proceeding through the Index from one instruction to the next, one
may select the appropriate instruction applicable to the case at hand
and thus assemble, in the end, a complete charge.

C. The Federal Claims Instructions cover the most common

types of federal civil claims or causes of action pending as jury cases
in the district courts. Each instruction contains a generic description or
explanation of the claim; an enumeration of the essential elements that
must be proved to establish the claim; definition of the key words or
phrases necessary to a proper understanding of those elements; a

description of the defense(s) usually asserted in response to the claim;

Xii



and an enumeration of the essential elements of the defense(s)
followed by definition of the key words or phrases necessary to a proper
understanding of those elements.

D. The State Claims Instructions cover a number of common

causes of action governed by state law. They are structured in the
same format as the Federal Claims Instructions, and alternative choices
are provided when it appears that the governing principle(s) may differ
in one or more of the three states of the Circuit (Alabama, Florida and
Georgia). Nevertheless, these instructions are offered merely as a
guide. Caution should be exercised in every case to insure that the
instruction as worded correctly conveys the current state of the evolving
law of the jurisdiction supplying the rule of decision.

E. The Supplemental Damages Instructions cover a number of

topics relating to damages issues that may be appropriate to include in
the charge in a given case even though the applicable Federal or State
Claims Instruction does not address the issue. These topics are the
duty to mitigate, punitive damages, mortality tables, effect of income

taxes, and reduction to present value.

* * * * *
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All of the Claims Instructions, both Federal and State, also contain
passages relating to the recoverable elements of damages normally
sought in cases presenting those claims, and each instruction is
followed by a set of Special Interrogatories tracking each of the
essential elements of the claims and the defenses, as well as the
separate elements of damages normally sought in cases presenting that
claim.

Brief Annotations and Comments are provided after each
instruction citing the governing law of the Circuit and/or highlighting
certain issues or potential problem areas relating to the subject of that
instruction.

In many of the Claims Instructions some of the wording has been
bracketed or bracketed and underscored to draw attention to subject
matter that must be added, edited, or deleted, in order to adapt the
instruction to the individual case. Normally, when words are bracketed
but not underscored, it will be necessary to make a choice, i.e., the
language used will present alternatives, one of which may not apply in
the case. When words are both bracketed and underscored they will
normally present an example and it will be necessary to delete the

underscored passage and substitute language specially formulated to
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fit the case. In addition, extreme care should be exercised in every
case to insure that the instruction as worded correctly states the current
law as applied in that case. This is particularly important with respect
to the instructions concerning claims based on state law. Those
instructions are presented only as a guide and may require editing or

revision to correctly state the law of any particular jurisdiction.

* * * * *

It is the hope of the Committee that this work will not only ease
the burden of district judges in preparing instructions, but will also
provide a technique for the rapid preparation and assembly of complete
instructions in suitable form for submission to the jury in writing. The
experience of an increasing number of district judges in the submission
of written instructions to the jury has been good and the practice is
recommended by the Committee.

The Committee also recommends the submission of
interrogatories to the jury in conjunction with a general charge pursuant
to Federal Rule of Civil Procedure 49. The use of interrogatories not
only assists the jury in an orderly decision making process, it also
diminishes the likelihood of a retrial following an appeal. The jury’s

answer to some interrogatories may moot others; or, in the event error
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is found on appeal with respect to one claim or one issue, the other
responses may render the error moot or harmless or may at least
reduce the issues to be retried. The use of a general verdict often

forecloses these advantages.

Judge Wm. Terrell Hodges > Chair

Judge James H. Hancock
Judge W. Harold Albritton Il > Alabama

Judge C. Roger Vinson
Judge Donald M. Middlebrooks > Florida

Judge B. Avant Edenfield > Georgia

Xvi



PRELIMINARY INSTRUCTIONS BEFORE TRIAL

Ladies and Gentlemen:

You have now been sworn as the Jury to try this case. By your
verdict you will decide the disputed issues of fact.

| will decide all questions of law and procedure that arise during
the trial, and, before you retire to the jury room at the end of the trial to
deliberate upon your verdict and decide the case, | will explain to you
the rules of law that you must follow and apply in making your decision.

The evidence presented to you during the trial will primarily
consist of the testimony of the witnesses, and tangible items including
papers or documents called "exhibits."

Transcripts Not Available. You should pay close attention to the

testimony because it will be necessary for you to rely upon your
memories concerning what the testimony was. Although, as you can
see, the Court Reporter is making a stenographic record of everything
that is said, typewritten transcripts will not be prepared in sufficient time
or appropriate form for your use during your deliberations and you

should not expect to receive them.
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Exhibits Will Be Available. On the other hand, any exhibits

admitted in evidence during the trial will be available to you for detailed
study, if you wish, during your deliberations. So, if an exhibit is received
in evidence but is not fully read or shown to you at the time, don't be
concerned because you will get to see and study it later during your
deliberations.

* * % % *

Notetaking - Permitted. If you would like to take notes during the

trial you may do so. On the other hand, of course, you are not required
to take notes if you do not want to. That will be left up to you,
individually.

If you do decide to take notes, do not try to write everything down
because you will get so involved in notetaking that you might become
distracted from the ongoing proceedings. Just make notes of names,
or dates and places - - things that might be difficult to remember.

Also, your notes should be used only as aids to your memory,
and, if your memory should later differ from your notes, you should rely
upon your memory and not your notes.

If you do not take notes, you should rely upon your own

independent recollection or memory of what the testimony was and you
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should not be unduly influenced by the notes of other Jurors. Notes are
not entitled to any greater weight than the recollection or impression of
each Juror concerning what the testimony was.

Notetaking - Not Permitted. A question sometimes arises as to

whether individual members of the Jury will be permitted to take notes
during the trial.

The desire to take notes is perfectly natural especially for those
of you who are accustomed to making notes because of your schooling
or the nature of your work or the like. It is requested, however, that
Jurors not take notes during the trial. One of the reasons for having a
number of persons on the Jury is to gain the advantage of your several,
individual memories concerning the testimony presented before you;
and, while some of you might feel comfortable taking notes, other
members of the Jury may not have skill or experience in notetaking and
may not wish to do so.

During the trial you should keep an open mind and should avoid
reaching any hasty impressions or conclusions. Reserve your judgment

until you have heard all of the testimony and evidence, the closing
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arguments or summations of the lawyers, and my instructions or
explanations to you concerning the applicable law.

Because of your obligation to keep an open mind during the trial,
coupled with your obligation to then decide the case only on the basis
of the testimony and evidence presented, you must not discuss the
case during the trial in any manner among yourselves or with anyone
else, nor should you permit anyone to discuss it in your presence; and
you should avoid reading any newspaper articles that might be
published about the case. You should also avoid seeing or hearing any
television or radio comments about the trial.

[In addition, you must not visit the scene of the events involved in
this case unless | later instruct you to do so.]

From time to time during the trial | may be called upon to make
rulings of law on objections or motions made by the lawyers. You
should not infer or conclude from any ruling or other comment | may
make that | have any opinions on the merits of the case favoring one
side or the other. And if I should sustain an objection to a question that
goes unanswered by a witness, you should not guess or speculate what
the answer might have been nor should you draw any inferences or

conclusions from the question itself.
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During the trial it may be necessary for me to confer with the
lawyers from time to time out of your hearing with regard to questions
of law or procedure that require consideration by the court or judge
alone. On some occasions you may be excused from the courtroom for
the same reason. | will try to limit these interruptions as much as
possible, but you should remember the importance of the matter you
are here to determine and should be patient even though the case may
seem to go slowly.

The order of the trial's proceedings will be as follows: In just a
moment the lawyers for each of the parties will be permitted to address
you in turn and make what we call their "opening statements." The
Plaintiff will then go forward with the calling of witnesses and
presentation of evidence during what we call the Plaintiff's "case in
chief." When the Plaintiff finishes (by announcing "rest"), the
Defendant[s] will proceed with witnesses and evidence, after which,
within certain limitations, the Plaintiff may be permitted to again call
witnesses or present evidence during what we call the "rebuttal” phase
of the trial. The Plaintiff proceeds first, and may rebut at the end,

because the law places the burden of proof or burden of persuasion
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upon the Plaintiff (as | will further explain to you as a part of my final
instructions).

When the evidence portion of the trial is completed, the lawyers
will then be given another opportunity to address you and make their
summations or final arguments in the case, after which | will instruct you
on the applicable law and you will then retire to deliberate upon your
verdict.

Now, we will begin by affording the lawyers for each side an
opportunity to make their opening statements in which they may explain
the issues in the case and summarize the facts they expect the
evidence will show.

| caution you that the statements that the lawyers make now (as
well as the arguments they present at the end of the trial) are not to be
considered by you either as evidence in the case or as your instruction
on the law. Nevertheless, these statements and arguments are
intended to help you understand the issues and the evidence as it
comes in, as well as the positions taken by both sides. So | ask that
you now give the lawyers your close attention as | recognize them for

purposes of opening statements.
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1
Face Page - Introduction

UNITED STATES DISTRICT COURT

DISTRICT OF
DIVISION
Plaintiff,
-VS- CASE NO.
Defendant.

COURT'S INSTRUCTIONS
TO THE JURY

Members of the Jury:
| will now explain to you the rules of law that you must follow and

apply in deciding this case.

When | have finished you will go to the jury room and begin your

discussions - - what we call your deliberations.



Considerationz(.)11c The Evidence
Duty To Follow Instructions
No Corporate Party Involved

In deciding the case you must follow and apply all of the law as |
explain it to you, whether you agree with that law or not; and you must
not let your decision be influenced in any way by sympathy, or by
prejudice, for or against anyone.

In your deliberations you should consider only the evidence - -
that is, the testimony of the withesses and the exhibits | have admitted
in the record - - but as you consider the evidence, both direct and
circumstantial, you may make deductions and reach conclusions which
reason and common sense lead you to make. "Direct evidence" is the
testimony of one who asserts actual knowledge of a fact, such as an
eye witness. "Circumstantial evidence" is proof of a chain of facts and
circumstances tending to prove, or disprove, any fact in dispute. The
law makes no distinction between the weight you may give to either
direct or circumstantial evidence.

Remember that anything the lawyers say is not evidence in the

case. And, except for my instructions to you on the law, you should

disregard anything | may have said during the trial in arriving at your



decision concerning the facts. It is your own recollection and

interpretation of the evidence that controls.



Considerationz(.)21c The Evidence
Duty To Follow Instructions
Corporate Party Involved

In deciding the case you must follow and apply all of the law as |
explain it to you, whether you agree with that law or not; and you must
not let your decision be influenced in any way by sympathy, or by
prejudice, for or against anyone.

The fact that a corporation is involved as a party must not affect
your decision in any way. A corporation and all other persons stand
equal before the law and must be dealt with as equals in a court of
justice. When a corporation is involved, of course, it may act only
through people as its employees; and, in general, a corporation is
responsible under the law for any of the acts and statements of its
employees that are made within the scope of their duties as employees
of the company.

In your deliberations you should consider only the evidence - -
that is, the testimony of the withesses and the exhibits | have admitted
in the record - - but as you consider the evidence, both direct and
circumstantial, you may make deductions and reach conclusions which

reason and common sense lead you to make. "Direct evidence" is the

testimony of one who asserts actual knowledge of a fact, such as an



eye witness. "Circumstantial evidence" is proof of a chain of facts and
circumstances tending to prove, or disprove, any fact in dispute. The
law makes no distinction between the weight you may give to either
direct or circumstantial evidence.

Remember that anything the lawyers say is not evidence in the
case. And, except for my instructions to you on the law, you should
disregard anything | may have said during the trial in arriving at your
decision concerning the facts. It is your own recollection and

interpretation of the evidence that controls.



Considerationz(.)s; The Evidence
Duty To Follow Instructions
Governmental Entity Or Agency Involved

In deciding the case you must follow and apply all of the law as |
explain it to you, whether you agree with that law or not; and you must
not let your decision be influenced in any way by sympathy, or by
prejudice, for or against anyone.

The fact that a governmental entity or agency is involved as a
party must not affect your decision in any way. A governmental agency
and all other persons stand equal before the law and must be dealt with
as equals in a court of justice. When a governmental agency is
involved, of course, it may act only through people as its employees;
and, in general, a governmental agency is responsible under the law for
any of the acts and statements of its employees that are made within
the scope of their duties as employees of that governmental agency.

In your deliberations you should consider only the evidence - -
that is, the testimony of the withesses and the exhibits | have admitted
in the record - - but as you consider the evidence, both direct and
circumstantial, you may make deductions and reach conclusions which

reason and common sense lead you to make. "Direct evidence" is the

testimony of one who asserts actual knowledge of a fact, such as an



eye witness. "Circumstantial evidence" is proof of a chain of facts and
circumstances tending to prove, or disprove, any fact in dispute. The
law makes no distinction between the weight you may give to either
direct or circumstantial evidence.

Remember that anything the lawyers say is not evidence in the
case. And, except for my instructions to you on the law, you should
disregard anything | may have said during the trial in arriving at your
decision concerning the facts. It is your own recollection and

interpretation of the evidence that controls.
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3
Credibility Of Witnesses

Now, in saying that you must consider all of the evidence, | do not
mean that you must accept all of the evidence as true or accurate. You
should decide whether you believe what each witness had to say, and
how important that testimony was. In making that decision you may
believe or disbelieve any witness, in whole or in part. Also, the number
of witnesses testifying concerning any particular dispute is not
controlling.

In deciding whether you believe or do not believe any witness |
suggest that you ask yourself a few questions: Did the withess impress
you as one who was telling the truth? Did the witness have any
particular reason not to tell the truth? Did the witness have a personal
interest in the outcome of the case? Did the witness seem to have a
good memory? Did the witness have the opportunity and ability to
observe accurately the things he or she testified about? Did the witness
appear to understand the questions clearly and answer them directly?
Did the witness' testimony differ from other testimony or other

evidence?
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4.1
Impeachment Of Witnesses
Inconsistent Statement

You should also ask yourself whether there was evidence tending
to prove that the witness testified falsely concerning some important
fact; or, whether there was evidence that at some other time the witness
said or did something, or failed to say or do something, which was
different from the testimony the witness gave before you during the trial.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a witness
has made a misstatement, you need to consider whether that
misstatement was simply an innocent lapse of memory or an intentional
falsehood; and the significance of that may depend on whether it has

to do with an important fact or with only an unimportant detail.
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4.2
Impeachment Of Witnesses
Inconsistent Statement And Felony Conviction

You should also ask yourself whether there was evidence tending
to prove that the witness testified falsely concerning some important
fact; or, whether there was evidence that at some other time the witness
said or did something, or failed to say or do something, which was
different from the testimony the witness gave before you during the trial.

The fact that a witness has been convicted of a felony offense, or
a crime involving dishonesty or false statement, is another factor you
may consider in deciding whether you believe the testimony of that
witness.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a witness
has made a misstatement, you need to consider whether that
misstatement was simply an innocent lapse of memory or an intentional
falsehood; and the significance of that may depend on whether it has

to do with an important fact or with only an unimportant detail.
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5.1
Expert Witnesses
General Instruction

When knowledge of a technical subject matter might be helpful to
the jury, a person having special training or experience in that technical
field is permitted to state an opinion concerning those technical matters.

Merely because such a witness has expressed an opinion,
however, does not mean that you must accept that opinion. The same
as with any other witness, it is up to you to decide whether to rely upon

it.
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5.2
Expert Witnesses
When Expert Witness Fees Represent A
Significant Portion Of The Witness' Income

When knowledge of a technical subject matter might be helpful to
the jury, a person having special training or experience in that technical
field is permitted to state an opinion concerning those technical matters.

Merely because such a witness has expressed an opinion,
however, does not mean that you must accept that opinion. The same
as with any other witness, it is up to you to decide whether to rely upon
it.

When a witness has been or will be paid for reviewing and
testifying concerning the evidence, you may consider the possibility of
bias and should view with caution the testimony of such a witness

where court testimony is given with regularity and represents a

significant portion of the witness' income.
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6.1
Burden Of Proof
When Only Plaintiff Has Burden Of Proof

In this case it is the responsibility of the Plaintiff to prove every
essential part of the Plaintiff's claim by a "preponderance of the
evidence." This is sometimes called the "burden of proof' or the
"burden of persuasion.”

A "preponderance of the evidence" simply means an amount of
evidence that is enough to persuade you that the Plaintiff's claim is
more likely true than not true.

In deciding whether any fact has been proved by a preponderance
of the evidence you may consider the testimony of all of the witnesses,
regardless of who may have called them, and all of the exhibits received
in evidence, regardless of who may have produced them.

If the proof fails to establish any essential part of the Plaintiff's
claim by a preponderance of the evidence, you should find for the

Defendant as to that claim.
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6.2
Burden Of Proof
When There Are Multiple Claims Or
When Both Plaintiff And Defendant Or
Third Parties Have Burden Of Proof

In this case each party asserting a claim or a defense has the
responsibility to prove every essential part of the claim or defense by a
"preponderance of the evidence." This is sometimes called the "burden
of proof" or the "burden of persuasion."

A "preponderance of the evidence" simply means an amount of
evidence that is enough to persuade you that a claim or contention is
more likely true than not true.

When more than one claim is involved, and when more than one
defense is asserted, you should consider each claim and each defense
separately; but in deciding whether any fact has been proved by a
preponderance of the evidence, you may consider the testimony of all
of the witnesses, regardless of who may have called them, and all of the
exhibits received in evidence, regardless of who may have produced
them.

If the proof fails to establish any essential part of a claim or

contention by a preponderance of the evidence you should find against

the party making that claim or contention.
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71
Duty To Deliberate
When Only The Plaintiff Claims Damages

Of course, the fact that | have given you instructions concerning
the issue of Plaintiff's damages should not be interpreted in any way as
anindication that | believe that the Plaintiff should, or should not, prevail
in this case.

Any verdict you reach in the jury room must be unanimous. In
other words, to return a verdict you must all agree. Your deliberations
will be secret; you will never have to explain your verdict to anyone.

It is your duty as jurors to discuss the case with one another in an
effort to reach agreement if you can do so. Each of you must decide
the case for yourself, but only after full consideration of the evidence
with the other members of the jury. While you are discussing the case
do not hesitate to re-examine your own opinion and change your mind
if you become convinced that you were wrong. But do not give up your
honest beliefs solely because the others think differently or merely to
get the case over with.

Remember, that in a very real way you are judges - - judges of the
facts. Your only interest is to seek the truth from the evidence in the

case.
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7.2
Duty To Deliberate
When Both Plaintiff And Defendant Claim
Damages Or When Damages Are Not An Issue

Any verdict you reach in the jury room must be unanimous. In
other words, to return a verdict you must all agree. Your deliberations
will be secret; you will never have to explain your verdict to anyone.

It is your duty as jurors to discuss the case with one another in an
effort to reach agreement if you can do so. Each of you must decide
the case for yourself, but only after full consideration of the evidence
with the other members of the jury. While you are discussing the case
do not hesitate to re-examine your own opinion and change your mind
if you become convinced that you were wrong. But do not give up your
honest beliefs solely because the others think differently or merely to
get the case over with.

Remember, that in a very real way you are judges - - judges of the

facts. Your only interest is to seek the truth from the evidence in the

case.
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8
Election Of Foreperson
Explanation Of Verdict Form(s)

When you go to the jury room you should first select one of your
members to act as your foreperson. The foreperson will preside over
your deliberations and will speak for you here in court.

A form of verdict has been prepared for your convenience.

[Explain verdict]

You will take the verdict form to the jury room and when you have
reached unanimous agreement you will have your foreperson fill in the
verdict form, date and sign it, and then return to the courtroom.

If you should desire to communicate with me at any time, please
write down your message or question and pass the note to the marshal
who will bring it to my attention. | will then respond as promptly as
possible, either in writing or by having you returned to the courtroom so
that | can address you orally. | caution you, however, with regard to any
message or question you might send, that you should not tell me your

numerical division at the time.
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9
Civil Allen Charge

Members of the jury, I'm going to ask that you continue your
deliberations in an effort to reach agreement upon a verdict and dispose
of this case; and | have a few additional thoughts or comments | would
like for you to consider as you do so.

This is an important case. The trial has been expensive in terms
of time, effort, money and emotional strain to both the plaintiff and the
defense. If you should fail to agree on a verdict, the case is left open
and may have to be tried again. A second trial would be costly to both
sides, and there is no reason to believe that the case can be tried
again, by either side, better or more exhaustively than it has been tried
before you.

Any future jury would be selected in the same manner and from
the same source as you were chosen, and there is no reason to believe
that the case could ever be submitted to a jury of people more
conscientious, more impartial, or more competent to decide it or that
more or clearer evidence could be produced on behalf of either side.

As stated in my previous instructions, it is your duty to consult with

one another and to deliberate with a view to reaching agreement if you
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can do so without violence to your individual judgment. Of course, you
must not surrender your honest convictions as to the weight or effect of
the evidence solely because of the opinions of other jurors or for the
mere purpose of returning a verdict. Each of you must decide the case
for yourself, but you should do so only after consideration of the
evidence with your fellow jurors.

In the course of your deliberations you should not hesitate to
reexamine your own views, and to change your opinion if you are
convinced it is wrong. To bring your minds to a unanimous result you
must examine the questions submitted to you openly and frankly, with
proper regard to the opinions of others and with a disposition to
reexamine your own views.

If a substantial majority of your number are for a verdict for one
party, each of you who hold a different position ought to consider
whether your position is a reasonable one since it makes so little
impression upon the minds of so many equally honest and
conscientious fellow jurors who bear the same responsibility, serve
under the same oath, and have heard the same evidence.

You may conduct your deliberations as you choose, but | suggest

that you now carefully reexamine and consider all the evidence in the
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case bearing upon the questions before you in light of the court’s
instructions on the law.
You may be as leisurely in your deliberations as the occasion may
require and you may take all the time that you may feel is necessary.
| remind you that in your deliberations you are to consider the
instructions | have given to you as a whole. You should not single out
any part of any instruction, including this one, and ignore others.

You may now retire and continue your deliberations.

ANNOTATIONS AND COMMENTS

This proposed instruction was derived largely from Kevin F. O’'Malley, Jay E. Grenig
& Hon. William C. Lee, Federal Jury Practice and Instructions § 106.09 and §
106.10 (5" ed. 2000).

The former Fifth Circuit approved of the use of civil Allen charges in Brooks v. Bay
State Abrasive Products, Inc., 516 F.2d 1003, 1004 (5" Cir. 1975), which was cited
in U.S. v. Chigbo, 38 F.3d 543, 546 (11" Cir. 1994). In Brooks, the court stated that
it has approved the use of an Allen charge if it makes clear to members of the jury
that (1) they are duty bound to adhere to honest opinions; and (2) they are doing
nothing improper by maintaining a good faith opinion even though a mistrial may
result.
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INDEX TO FEDERAL CLAIMS INSTRUCTIONS

Instruction
No.

I ADVERSE EMPLOYMENT ACTION CLAIMS

1 .1 Public Employee (Constitutional Claims)
42 USC § 1983

.1 First Amendment Claim
Discharge/Failure To Promote
Free Speech On Matter Of Public Concern

.2 First Amendment Claim
Discharge/Failure To Promote
Political Disloyalty/Key Employee

.3 Equal Protection Claim
Race and/or Sex Discrimination
Hostile Work Environment
(Separate Liability Of Public Body
And Individual Supervisors)

1 .2 Title VII, Civil Rights Act
42 USC § 2000e - 2000e-17

.1 Race And/Or Sex Discrimination
Discharge/Failure To Promote
Including “Same Decision” Defense

.2 Race And/Or Sex Discrimination
Workplace Harassment
No Tangible Employment Action Taken
(With Affirmative Defense By Employer)

.3 Race And/Or Sex Discrimination

Workplace Harassment
Tangible Employment Action Taken
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32

44

58

71

84

100



Instruction
No.
1 3
1 4
1 5
1 .6

INDEX TO FEDERAL CLAIMS INSTRUCTIONS

(Continued)

Civil Rights Act

42 USC §1981

Race Discrimination In Employment
Discharge/Failure To Promote

N General Instruction

Age Discrimination In Employment Act
29 USC §§621-634

N General Instruction

Americans With Disabilities Act
42 USC §§ 12101-12117

.1 Disparate Treatment Claim

.2 Reasonable Accommodation Claim

Equal Pay Act
29 USC § 206(d)(1) and (3)

N General Instruction

25

110

119

130

145

164



INDEX TO FEDERAL CLAIMS INSTRUCTIONS
(Continued)

Instruction
No.

1

1

.7 Fair Labor Standards Act
29 USC §§ 201 et seq.

N General Instruction

.8 Family And Medical Leave Act
Substantive Claims And Retaliation Claims
29 USC §§ 2601-2654

N General Instruction

.9 Employee Claim Against Employer
and Union (Vaca v. Sipes)

N General Instruction

.10 Miscellaneous Issues

.1 Respondeat Superior
(Under 42 USC § 1983)

.2  Constructive Discharge
.3 Retaliation

4  Employee/Independent Contractor
And/Or Joint Employers

.1 Employee/Independent Contractor

.2 Joint Employers

26

173

180

193

199

203

205

209

212



INDEX TO FEDERAL CLAIMS INSTRUCTIONS
(Continued)

Instruction
No.

1. .10 .5 Alter Ego

.1 Corporation As Alter Ego
Of Stockholder

.2 Subsidiary As Alter Ego
Of Parent Corporation

Il. CIVIL RIGHTS CONSTITUTIONAL CLAIMS
42 USC § 1983

2 .1 First Amendment Claim
Prisoner Alleging Retaliation/Denial
Of Access To Courts

2 .2 Fourth Amendment Claim
Citizen Alleging Unlawful Arrest -
Unlawful Search - Excessive Force
2 .3 Eighth Amendment Claim
.1 Convicted Prisoner Alleging Excessive Force
.2  Convicted Prisoner Alleging Deliberate
Indifference To Serious Medical Need

2 .4 Fourteenth Amendment Claim

.1 Pretrial Detainee Alleging Excessive Force

27

215

218

221

228

239

248

257



INDEX TO FEDERAL CLAIMS INSTRUCTIONS

(Continued)

Instruction
No.

2 4 .2 Pretrial Detainee Alleging Deliberate
Indifference To Serious Medical Need

ll. ANTI-TRUST SHERMAN ACT

3 .1 Section 1, Per Se Violation
Conspiracy To Fix Prices
(Includes Alternative "Rule of Reason"
Instruction)

3 .2 Section 1, Per Se Violation
Tying Agreement - Defense Of Justification

IV.  SECURITIES ACT 15 USC § 78j(b) - RULE 10b-5
17 C.F.R. § 240.10b-5(a),(b) and (c)

4 1 Rules 10b-5(a), 10b5-1, 10b5-2
Device, Scheme Or Artifice To Defraud
Insider Trading

4 .2 Rule 10b-5(b)
Misrepresentations/Omissions
Of Material Facts

4 .3 Rule 10b-5(c)
Fraudulent Practice Or Course Of Dealing
Stockbroker "Churning"
(Including Violation Of Blue Sky Law
And Breach Of Fiduciary
Duty As Pendent State Claims)

28

266

274

289

300

315

326



INDEX TO FEDERAL CLAIMS INSTRUCTIONS
(Continued)

Instruction
No.

V.  CIVIL RICO (18 USC § 1964(c))

5 .1 General Instruction

VI. JONES ACT - UNSEAWORTHINESS

6 .1 General Instruction
(Comparative Negligence Defense)

6 .2 Maintenance And Cure

V. FEDERAL EMPLOYERS LIABILITY ACT
(FELA - 45 USC § 51)

7 .1 General Instruction
(Comparative Negligence Defense)

VIII. PATENT INFRINGEMENT

8 .1 General Instruction
(With Defense Of Invalidity)

29

338

348

363

369

378



INDEX TO FEDERAL CLAIMS INSTRUCTIONS

(Continued)
Instruction
No.

IX. EMINENT DOMAIN

9 .1 General Instruction
(Including Partial Taking Instructions)

X. TAX REFUND SUITS

10 .1 Reasonable Compensation To
Stockholder - Employee

.2 Debt vs. Equity

.3 Employee vs. Independent Contractor

4 Business Loss vs. Hobby Loss

.5 Real Estate Held Primarily For Sale

.6 Section 6672 Penalty

30

393

398

402

411

417

421

426



INDEX TO FEDERAL CLAIMS INSTRUCTIONS
(Continued)

Instruction
No.

XI. AUTOMOBILE DEALERS DAY-IN-COURT ACT
(15 USC § 1222)

11 .1 General Instruction

Xl. ODOMETER TAMPERING - MOTOR VEHICLE
INFORMATION AND COST SAVINGS ACT
(49 USC § 32701, et. seq.)

12 .1 General Instruction

Xlll. INTERSTATE LAND SALES FULL DISCLOSURE ACT

(15 USC § 1709(b))

13 .1 General Instruction
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439
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1.1.1
Public Employee
First Amendment Claim
Discharge/Failure To Promote
Free Speech On Matter Of Public Concern

In this case the Plaintiff claims that the Defendants, while acting
"under color" of state law, intentionally deprived the Plaintiff of the
Plaintiff's rights under the Constitution of the United States.

Specifically, the Plaintiff claims that while the Defendants were

acting under color of authority of the State of [as members of

the School Board of County] they intentionally violated the

Plaintiff's constitutional rights under the First Amendment to the
Constitution when the Defendants [discharged the Plaintiff from
employment] [failed to promote the Plaintiff] because of the Plaintiff's
exercise of the right of free speech.

The Defendants deny that they violated the Plaintiff's rights in any

way, and assert that [describe the Defendants' theory of defense or

affirmative defenses, if any].

Under the First Amendment to the Constitution of the United
States, every public employee has the right to "freedom of speech”
addressing issues of public concern.

In this case, therefore, if you find that the Plaintiff engaged in

speech activity concerning , you are instructed that the
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subject of such speech activity was a matter of public concern; and, as
a public employee, the Plaintiff could not legally be penalized because
of the Plaintiff's exercise of First Amendment rights in discussing that
subject of public concern.

The law further provides that a person may sue in this Court for
an award of money damages against anyone who, "under color" of any
state law or custom, intentionally violates the Plaintiff's rights under the
Constitution of the United States.

In order to prevail on this claim, the Plaintiff must prove each of
the following facts by a preponderance of the evidence:

First: That the actions of the Defendants were
"under color" of the authority of the State;

Second: That the Plaintiff engaged in speech
activity concerning [ describe the subject
of public concern];

Third: That such speech activity was a
substantial or motivating factor in the
Defendants’ decision to [discharge the
Plaintiff from employment] [not promote
the Plaintiff]; and

Fourth: That the Defendants' acts were the

proximate or legal cause of damages
sustained by the Plaintiff.
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[In the verdict form that | will explain in a moment, you will be
asked to answer a series of questions concerning each of these factual
issues.]

[In this case the parties have stipulated or agreed that the
Defendants acted "under color" of state law and you should, therefore,
accept that fact as proven.]

[A state or local official acts "under color" of the authority of the
state not only when the official acts within the limits of lawful authority,
but also when the official acts without or beyond the bounds of lawful
authority. In order for unlawful acts of an official to be done "under
color" of state law, however, the unlawful acts must be done while the
official is purporting or pretending to act in the performance of official
duty; that is, the unlawful acts must be an abuse or misuse of power
which is possessed by the official only because of the position held by
the official.]

You should be mindful that the law applicable to this case requires
only that a public employer refrain from taking action against a public
employee because of the employee's exercise of protected First
Amendment rights. So far as you are concerned in this case, a public

employer may [discharge] [fail to promote] a public employee for any
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other reason, good or bad, fair or unfair, and you must not second
guess that decision or permit any sympathy for the employee to lead
you to substitute your own judgment for that of the Defendants even
though you personally may not approve of the action taken and would
have acted differently under the circumstances. Neither does the law
require that a public employer extend any special or favorable treatment
to public employees because of their exercise of protected First
Amendment rights.

On the other hand, in order to prove that the Plaintiff's protected
speech activities were a "substantial or motivating" factor in the
Defendants' decision, the Plaintiff does not have to prove that the
protected speech activities were the only reason the Defendants acted
against the Plaintiff. It is sufficient if the Plaintiff proves that the
Plaintiff’s protected speech activities were a determinative consideration
that made a difference in the Defendants' adverse employment
decision.

Finally, for damages to be the proximate or legal result of wrongful
conduct, it must be shown that, except for such conduct, the damages

would not have occurred.
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[If you find in the Plaintiff's favor with respect to each of the facts
that the Plaintiff must prove, you must then decide whether the
Defendants have shown by a preponderance of the evidence that the
Plaintiff would [have been dismissed] [not have been promoted] for
other reasons even in the absence of the protected speech activity. If
you find that the Plaintiff would [have been dismissed] [not have been
promoted] for reasons apart from the speech activity, then your verdict
should be for the Defendants.]

If you find for the Plaintiff [and against the Defendants on their
defense], you must then decide the issue of the Plaintiff's damages.

In considering the issue of the Plaintiff's damages, you are
instructed that you should assess the amount you find to be justified by
a preponderance of the evidence as full, just and reasonable
compensation for all of the Plaintiff's damages, no more and no less.
Compensatory damages are not allowed as a punishment and must not
be imposed or increased to penalize the Defendant. Also,
compensatory damages must not be based on speculation or
guesswork because it is only actual damages that are recoverable.

[On the other hand, compensatory damages are not restricted to

actual loss of time or money; they cover both the mental and physical
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aspects of injury - - tangible and intangible. Thus, no evidence of the
value of such intangible things as emotional pain and mental anguish
has been or need be introduced. In that respect it is not value you are
trying to determine, but an amount that will fairly compensate the
Plaintiff for those claims of damage. There is no exact standard to be
applied; any such award should be fair and just in the light of the
evidence.]

You should consider the following elements of damage, to the
extent you find them proved by a preponderance of the evidence, and
no others:

(a) Net lost wages and benefits to the
date of trial;

(b) Emotional pain and mental anguish.

[(c) Punitive damages, if any (as
explained in the Court’'s
instructions)]

[You are instructed that any person who claims damages as a
result of an alleged wrongful act on the part of another has a duty under
the law to "mitigate" those damages - - that is, to take advantage of any
reasonable opportunity that may have existed under the circumstances

to reduce or minimize the loss or damage.
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So, if you should find from a preponderance of the evidence that
the Plaintiff failed to seek out or take advantage of a business or
employment opportunity that was reasonably available under all the
circumstances shown by the evidence, then you should reduce the
amount of the Plaintiff's damages by the amount that could have been
reasonably realized if the Plaintiff had taken advantage of such
opportunity.]

[The Plaintiff also claims that the acts of the Defendant were done
with malice or reckless indifference to the Plaintiff's federally protected
rights so as to entitle the Plaintiff to an award of punitive damages in
addition to compensatory damages.

If you find for the Plaintiff, and if you further find that the
Defendant did act with malice or reckless indifference to the Plaintiff’s
federally protected rights, the law would allow you, in your discretion, to
assess punitive damages against the Defendant as punishment and as
a deterrent to others.

If you find that punitive damages should be assessed against the
Defendant, you may consider the financial resources of the Defendant

in fixing the amount of such damages [and you may assess punitive
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damages against one or more of the Defendants, and not others, or

against more than one Defendant in different amounts].]

1.1.1

Public Employee

First Amendment Claim

Discharge/Failure To Promote

Free Speech On Matter Of Public Concern

SPECIAL INTERROGATORIES
TO THE JURY

Do you find from a preponderance of the evidence:

[1. Thatthe actions of the Defendants were “under color” of the
authority of the State?

Answer Yes or No ]

1.  That the Plaintiff engaged in speech activity concerning

[describe the subject of public concern]?

Answer Yes or No

2.  That such speech activity was a substantial or motivating
factor in the Defendants’ decision to [discharge the Plaintiff from
employment] [not promote the Plaintiff]?

Answer Yes or No
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3. Thatthe Defendants’ acts were the proximate orlegal cause
of damages sustained by the Plaintiff?

Answer Yes or No

[Note: If you answered No to any of the
preceding questions you need not
answer any of the remaining
questions.]
4. That the Plaintiff [would have been discharged from
employment] [would not have been promoted] for other reasons even

in the absence of the Plaintiff's protected speech activity?

Answer Yes or No

[Note: If you answered Yes to Question
No. 4 you need not answer the
remaining questions.]
5. That the Plaintiff should be awarded damages to

compensate for a net loss of wages and benefits to the date of trial?

Answer Yes or No

If your answer is Yes,
in what amount? $

6. That the Plaintiff should be awarded damages to
compensate for emotional pain and mental anguish?

Answer Yes or No

If your answer is Yes,
in what amount? $
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7. That the Defendant acted with malice or reckless
indifference to the Plaintiff’s federally protected rights and that punitive
damages should be assessed against the Defendant?

Answer Yes or No

If your answer is Yes,
in what amount? $

SO SAY WE ALL.

Foreperson
DATED:

ANNOTATIONS AND COMMENTS

In Bryson v. City of Waycross, 888 F.2d 1562 (11™ Cir. 1989), the Eleventh Circuit
set out a four part inquiry applicable to adverse employment action claims by public
employees based on the First Amendment: (1) Whether the speech activity involved
a matter of public concern; (2) if so, whether the employee’s First Amendment
interests counterbalance the interest of the state in promoting the efficiency of the
services it provides through its employees; (3) if the employee prevails on both of
those issues, whether the protected speech activity was a motivating factor in the
adverse employment action; and (4) if so, whether the Defendant has shown that
it would have made the same decision even in the absence of the protected speech
activity. The first two of these questions are legal issues for the court to decide,
usually on summary judgment; the latter two issues are for the fact finder at trial.
See Morgan v. Ford, 6 F.3d 750, 754 (11™ Cir. 1993). The Bryson test remains the
law of the Circuit. See Chesser v. Sparks, 248 F.3d 1117, 1122 (11" Cir. 2001);
Vista Comm. Services v. Dean, 107 F.3d 840, 844 (11" Cir. 1997); Tindal v.
Montgomery County Comm’n., 32 F.3d 1535, 1540 (11" Cir. 1994).

With regard to that portion of the instruction defining actions taken “under color” of
the authority of the state, see West v. Atkins, 487 U.S. 42, 108 S.Ct. 2250, 101
L.Ed.2d 40 (1988). See also Edwards v. Wallace Community College, 49 F.3d
1517 (11™ Cir. 1995) and Almand v. DeKalb County, 103 F.3d 1510 (11" Cir.) (not
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all acts by state employees are taken under color of state law; the issue is whether
the official was acting pursuant to power possessed by virtue of state authority or
was acting only as a private individual).

The “substantial” or “motivating” factor causation requirement was first set forth in
Mt. Healthy City Dist. Bd. Of Ed. v. Doyle, 429 U.S. 274,97 S.Ct. 568, 50 L.Ed.2d
471 (1977), and is part of the four part Bryson test.

In Board of County Commissioners v. Umbehr, 518 U.S. 668, 116 S.Ct. 2342, 135
L.Ed.2d 843 (1996), the Court held that the First Amendment also protects
independent contractors from termination of at-will government contracts in
retaliation for the exercise of protected free speech. This instruction would also
apply inthose cases. The Eleventh Circuit declined to extend this protection to First
Amendment retaliation claims brought pursuant to § 1983 by independent
contractors without pre-existing relationships (i.e., “disappointed bidders”). See,
Webster v. Fulton County, 283 F.3d 1254, 1257 (11™ Cir. 2002).

The text of § 1983 does not provide for specific remedies. Therefore, it is
necessary to look to the law as it has developed in the Eleventh Circuit and in other
Federal Circuits. Historically, Plaintiffs have been able to recover compensatory
damages (including pain and suffering), punitive damages, back pay, and front pay
or reinstatement. Section 1983 has been interpreted, even prior to the Civil Rights
Act of 1991, to permit the recovery of compensatory and punitive damages. The
Supreme Court has held that punitive damages may be recovered when the
defendant commits acts with reckless or callous disregard for the plaintiff’s rights.
Smith v. Wade, 461 U.S. 30, 51, 103 S.Ct. 1625, 1637, 75 L.Ed.2d 632 (1983).

A major limitation on the recovery of punitive damages is the Supreme Court’s
announcement that few awards exceeding a single digit ratio between punitive and
compensatory damages will satisfy due process. State Farm Mutual Auto Ins. Co.
v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 (2003) Another
limitation on the recovery of punitive damages in § 1983 claims is that they are not
recoverable against a government entity. See City of Newport v. Fact Concerts,
Inc.,453 U.S. 247,101 S.Ct. 2748, 69 L.Ed.2d 616 (1981); Gonzales v. Lee County
Housing Authority, 161 F.3d 1290, 1299 n.30 (11™ Cir. 1998); Garrett v. Clarke
County Board of Education, 857 F.Supp. 949, 953 (S.D. Ala. 1994); Thornton v.
Kaplan, 937 F.Supp. 1441, 1450 (D.Col. 1996). Because many § 1983 claims are
brought against government officials in their official capacities or against municipal
entities themselves (often school boards), punitive damages are not recoverable in
a large number of § 1983 claims. The Civil Rights Act of 1991 has clarified that
government entities may not be sued for punitive damages. However, punitive
damages are recoverable against all other defendants in § 1983 suits (i.e. individual
capacity suits), and the statutorily mandated caps set outin § 102 of the 1991 Civil
Rights Act, which apply in Title VIl claims, do not apply to § 1983 claims. See
Thornton, 937 F.Supp. at 1450 (noting that in Title VIl claims, the 1991 Act also
limits recovery of combined compensatory and punitive damages, depending upon
the size of the employer).
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Additionally, the Court, in its discretion, may award front pay as an alternative to
reinstatement. See Feldman v. Philadelphia Housing Authority, 43 F.3d 823 (3d Cir.
1994). Reinstatement is available as an equitable remedy, and it is the preferred
remedy for employment discharges that violate 42 USC § 1983. Id. at 831-32.
Because reinstatement or an award of front pay is a choice of equitable remedies
to be made by the Court, not the jury, the enumerated elements of recoverable
damages do not include front pay as an issue for the jury. However, reinstatement
is not the exclusive remedy, and it is not always a feasible option. Id. (upholding a
$500,000.00 jury award of front pay as not excessive when supported by sufficient
evidence.) See Annotations and Comments following Federal Claims Instruction
No. 1.2.1, infra.

Damages for pain and suffering may also be awarded as part of compensatory
damages. The Eleventh Circuit has noted that damages under § 1983 are
determined by compensation principles brought over from the common law. Wright
v. Sheppard, 919 F.2d 665, 669 (11™ Cir. 1990). The courts may award damages
forinjuries such as humiliation, emotional distress, mental anguish and suffering as
“within the ambit of compensatory damages.” Id. See also Slicker v. Jackson, 215
F.3d 1225, 1231 (11" Cir. 2000) (stating that a § 1983 plaintiff may also be awarded
compensatory damages based on demonstrated mental and emotional distress,
impairment of reputation and personal humiliation).

A plaintiff is not automatically entitled to a nominal damages instruction for
constitutional violations. See Oliver v. Falla, 258 F.3d 1277, 1282 (11" Cir. 2001)
(stating that Plaintiff must specifically seek nominal damages and a failure to do so
waives any entitlement to such damages for an Eighth Amendment violation). A
Plaintiff is entitled to nominal damages, however, if requested and a violation of a
fundamental constitutional right is established. See Hughes v. Lott, 350 F.3d 1157,
1162 (11™ Cir. 2003) (citing Carey v. Piphus, 435 U.S. 247, 255 (1978)); see also
Kelly v. Curtis, 21 F.3d 1544, 1557 (11™ Cir. 1994) (“When constitutional rights are
violated, a plaintiff may recover nominal damages even though he suffers no
compensable injury.”).

43



1.1.2
Public Employee
First Amendment Claim
Discharge/Failure To Promote
Political Disloyalty/Key Employee

In this case the Plaintiff claims that the Defendant, while acting
"under color" of state law, intentionally deprived the Plaintiff of the
Plaintiff's rights under the Constitution of the United States.

Specifically, the Plaintiff claims that while the Defendant was

acting under color of authority of the State of , as

[Sheriff of County] the Defendant intentionally violated the

Plaintiff's constitutional rights when the Defendant [discharged the
Plaintiff from employment] [failed to promote the Plaintiff] because of
the Plaintiff's exercise of the constitutional right of free speech, political
belief and association.

The Defendant denies that the Plaintiff's rights were violated in

any way, and asserts that [describe the Defendant's theory of defense

or affirmative defenses, if any].

Under the First Amendment to the Constitution of the United
States, every citizen has the right to "freedom of speech," which
includes the right to engage in “political activity,” such as holding
meetings and hearing the views of political candidates, or running for

office or supporting political candidates, without governmental

44



interference or penalty. This means, then, in the case of governmental
or public employees [except for certain "key" employees as hereafter
defined] that such public employees may not be [discharged from their
employment] [denied a promotion] by governmental authority because
of that kind of political activity which is protected by the First
Amendment.

The law further provides that a person may sue in this Court for
an award of money damages against anyone who, "under color" of any
state law or custom, intentionally violates the Plaintiff's rights under the
Constitution of the United States.

In order to prevail on this claim, the Plaintiff must prove each of
the following facts by a preponderance of the evidence:

First: That the actions of the Defendant were

"under color" of the authority of the State;
Second: That the Plaintiff engaged in
constitutionally protected political activity,
a form of free speech, as previously

defined, by [describe the Plaintiff’'s
protected activity];

Third: Such protected political activity was a
substantial or motivating factor in the
Defendant’s decision to [discharge the
Plaintiff from employment] [not promote
the Plaintiff]; and

45



Fourth: That the Defendant's acts were the

proximate or legal cause of damages
sustained by the Plaintiff.

[In the verdict form that | will explain in a moment, you will be
asked to answer a series of questions concerning each of these factual
issues.]

[In this case the parties have stipulated or agreed that the
Defendant acted "under color" of state law and you should, therefore,
accept that fact as proven.]

[A state or local official acts "under color" of the authority of the
state not only when the official acts within the limits of lawful authority,
but also when the official acts without or beyond the bounds of lawful
authority. In order for unlawful acts of an official to be done "under
color" of state law, however, the unlawful acts must be done while the
official is purporting or pretending to act in the performance of official
duty; that is, the unlawful acts must be an abuse or misuse of power
which is possessed by the official only because of the position held by
the official.]

You should be mindful that the law applicable to this case requires

only that a public employer refrain from taking action against a public

employee because of the employee's exercise of protected First
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Amendment rights. So far as you are concerned in this case, a public
employer may [discharge] [fail to promote] a public employee for any
other reason, good or bad, fair or unfair, and you must not second
guess that decision or permit any sympathy for the employee to lead
you to substitute your own judgment for that of the Defendant even
though you personally may not approve of the action taken and would
have acted differently under the circumstances. Neither does the law
require that a public employer extend any special or favorable treatment
to public employees because of their exercise of protected First
Amendment rights.

On the other hand, in order to prove that the Plaintiff's
constitutionally protected political activities were a "substantial or
motivating" factor in the Defendant's decision, the Plaintiff does not
have to prove that the protected activities were the only reason the
Defendant acted against the Plaintiff. It is sufficient if the Plaintiff proves
that the Plaintiff's protected political activities were a determinative
consideration that made a difference in the Defendant's decision.

Finally, for damages to be the proximate or legal result of wrongful
conduct, it must be shown that, except for such conduct, the damages

would not have occurred.

47



[If you find in the Plaintiff's favor with respect to each of the things
the Plaintiff must prove, you must then decide whether the Defendant
has shown by a preponderance of the evidence that the Plaintiff would
have been [dismissed] [denied a promotion] for other reasons, even in
the absence of the protected activity. If you find that the Plaintiff would
have been [dismissed] [denied a promotion] for reasons apart from the
protected political activity, then your verdict should be for the
Defendant.]

[Now, if you find in favor of the Plaintiff, and then find that the
Defendant has not established the defense that the Plaintiff would have
been [dismissed] [denied a promotion] in any event for reasons
unrelated to protected political activity, you must then decide another
defense put forward by the Defendant - - namely, that the Plaintiff was
a "key" employee whose job duties and responsibilities were such that
the Defendant had a right to expect and demand political loyalty from
the Plaintiff as a condition of employment.

An elected official such as the Defendant must stand for election
and is politically responsible or accountable for the acts of certain key
employees. The elected official has a right, therefore, to expect and

demand political loyalty from these key employees so that if such an
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employee engages in politically disloyal activity, that employee may be
[terminated] [denied a promotion] even though the politically disloyal
activity would otherwise be a form of free speech or free association
protected by the First Amendment. On the other hand, non-key
employees continue to enjoy full First Amendment protection and
cannot be [terminated] [denied a promotion] simply because they
engaged in politically disloyal activity.

Thus, one of the issues you must decide in this case is whether
the Plaintiff was a "key" employee. A key employee is one who holds
a position, policymaking or otherwise, which implicates partisan political
concerns in its effective functioning. Such a position would be one in
which the employee's private political beliefs or political activity may
interfere with the performance of the public duties of the position. The
inherent powers and actual job responsibilities of the particular position
involved, and the relationship of the particular position to the elected
official are a part of the analysis. If a person is a key employee, political
support by the employee of the elected public employer is an
appropriate requirement for the effective performance of the employee's

responsibilities.
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To decide whether the Plaintiff was a key employee by virtue of

the Plaintiff's position as [describe the Plaintiff's job], you should

consider any or all of the following factors as they may apply:
(1) Whether the Plaintiff acted as an advisor or
formulated plans or policies for the implementation of broad

goals concerning the operation of the [describe the office or

department in which the Plaintiff worked];

(2) Whether the Plaintiff exercised discretion in
carrying out the Plaintiff's responsibilities or, in other words,
whether the Plaintiff exercised independent judgment in
executing policies and procedures;

(3) Whether the Plaintiff had regular contact with or
worked closely with the Defendant as the elected official,

(4) Whether the Plaintiff frequently interacted with
the public as the representative or alter ego of the elected
official; and

(5) Whether the Plaintiff had access to confidential
information not generally available to other employees of

the agency.
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No one of these factors is more important than any of the others,
and it is not necessary that all of them exist in a particular position in
order for the job to be a “key” position. What you must do is weigh
these considerations, together with any other similar features you find
to exist from the evidence, and then decide whether the Plaintiff was,
or was not, a “key” employee.]

If you find in favor of the Plaintiff, and against the Defendant with
respect to the defenses, you will then consider the Plaintiff's claim for
damages.

In considering the issue of the Plaintiff's damages, you are
instructed that you should assess the amount you find to be justified by
a preponderance of the evidence as full, just and reasonable
compensation for all of the Plaintiff's damages, no more and no less.
Compensatory damages are not allowed as a punishment and must not
be imposed or increased to penalize the Defendant. Also,
compensatory damages must not be based on speculation or
guesswork because it is only actual damages that are recoverable.

[On the other hand, compensatory damages are not restricted to
actual loss of time or money; they cover both the mental and physical

aspects of injury - - tangible and intangible. Thus, no evidence of the
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value of such intangible things as emotional pain and mental anguish
has been or need be introduced. In that respect it is not value you are
trying to determine, but an amount that will fairly compensate the
Plaintiff for those claims of damage. There is no exact standard to be
applied; any such award should be fair and just in the light of the
evidence.]

You should consider the following elements of damage, to the
extent you find them proved by a preponderance of the evidence, and
no others:

(@) Net lost wages and benefits
to the date of trial;

(b) Emotional pain and mental anguish;

[(c) Punitive damages, if any (as
explained in the Court’s
instructions).]

[You are instructed that any person who claims damages as a
result of an alleged wrongful act on the part of another has a duty under
the law to "mitigate" those damages - - that is, to take advantage of any
reasonable opportunity that may have existed under the circumstances
to reduce or minimize the loss or damage.

So, if you should find from a preponderance of the evidence that

the Plaintiff failed to seek out or take advantage of a business or
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employment opportunity that was reasonably available under all the
circumstances shown by the evidence, then you should reduce the
amount of the Plaintiff's damages by the amount that could have been
reasonably realized if the Plaintiff had taken advantage of such
opportunity.]

[The Plaintiff also claims that the acts of the Defendant were done
with malice or reckless indifference to the Plaintiff's federally protected
rights so as to entitle the Plaintiff to an award of punitive damages in
addition to compensatory damages.

If you find for the Plaintiff, and if you further find that the
Defendant did act with malice or reckless indifference to the Plaintiff’s
federally protected rights, the law would allow you, in your discretion, to
assess punitive damages against the Defendant as punishment and as
a deterrent to others.

If you find that punitive damages should be assessed against the
Defendant, you may consider the financial resources of the Defendant
in fixing the amount of such damages [and you may assess punitive
damages against one or more of the Defendants, and not others, or

against more than one Defendant in different amounts].]
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1.1.2

Public Employee

First Amendment Claim
Discharge/Failure To Promote
Political Disloyalty/Key Employee

SPECIAL INTERROGATORIES
TO THE JURY

Do you find from a preponderance of the evidence:

[1.  That the actions of the Defendant were “under color” of the
authority of the State?

Answer Yes or No ]

1.  That the Plaintiff engaged in constitutionally protected
political activity, a form of free speech, as defined in the court’s

instructions by [describe the Plaintiff’'s protected activity]?

Answer Yes or No

2.  That such protected political activity by the Plaintiff was a
substantial or motivating factor in the Defendant’s decision to [discharge
the Plaintiff from employment] [not promote the Plaintiff]?

Answer Yes or No

[Note: If you answered No to any of the
preceding questions you need not
answer the remaining questions.]
3. Thatthe Defendant’s acts were the proximate orlegal cause

of damages sustained by the Plaintiff?
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Answer Yes or No

4. That the Plaintiff [would have been discharged from
employment] [would not have been promoted] for other reasons even
in the absence of the protected political activity?

Answer Yes or No

5.  That the Plaintiff was a “key” employee (as defined in the
Court’s instructions) whose job duties were such that the Defendant had
a right to expect and demand political loyalty from the Plaintiff as a
condition of [employment] [promotion]?

Answer Yes or No

[Note: If you answered Yes to either
Question No. 4 or Question No. 5
you need not answer the remaining
questions.]
6. That the Plaintiff should be awarded damages to
compensate for a net loss of wages and benefits to the date of trial?

Answer Yes or No

If your answer is Yes,
in what amount? $

7. That the Plaintiff should be awarded damages to
compensate for emotional pain and mental anguish?

Answer Yes or No
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If your answer is Yes,
in what amount? $

8. That the Defendant acted with malice or with reckless
indifference to the Plaintiff’s federally protected rights and that punitive
damages should be assessed against the Defendant?

Answer Yes or No

If your answer is Yes,
in what amount? $

SO SAY WE ALL.

Foreperson
DATED:

ANNOTATIONS AND COMMENTS

In Elrod v. Burns, 427 U.S. 347, 96 S.Ct. 2673, 49 L.Ed.2d 547 (1976) and Branti
v. Finkel, 445 U.S. 507,100 S.Ct. 1287, 63 L.Ed.2d 574 (1980), the Supreme Court
held that governmental employers cannot condition employment upon an
employee’s political affiliation, which is protected by the First Amendment, unless
the “hiring authority can demonstrate that party affiliation is an appropriate
requirement for the public office involved,” i.e., that the position in question is that
of a “key employee” as defined in this instruction. Branti, 445 U.S. at 518, 100 S.Ct.
at 1295. The holdings in Elrod and Branti were reaffirmed by the Supreme Court
in Rutan v. Republican Party of lllinois, 497 U.S. 62, 110 S.Ct. 2729, 111 L.Ed.2d
52 (1990), holding that other employment decisions such as promotions, transfers,
and recalls after layoffs, cannot be based upon political affiliation or other protected
political activity unless the patronage practice is narrowly tailored to advance vital
governmental interests. Id. at 73-74, 110 S.Ct. at 2736-37.

In Terry v. Cook, 866 F.2d 373 (11" Cir. 1989), the Court held that deputies of a
Florida sheriff are key employees. But see Cutcliffe v. Cochran, 117 F.3d 1353 (11"
Cir. 1997), questioning the breadth of the Terry holding and suggesting that a fact
intensive analysis of each job position should be required in determining whether
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an employee is a “key employee.” See also Welch v. Laney, 57 F.3d 1004 (11" Cir.
1995) (discussing the employment of deputy sheriffs in Alabama); Parrish v.
Nikolits, 86 F.3d 1088, 1092-93 (11" Cir. 1996) (holding that party affiliation must
be essential to the effective performance of a position before employee holding that
position can be susceptible to patronage dismissal) and Cutcliffe, 117 F.3d at 1358
(holding that Branti “demands a showing that the position, policymaking or
otherwise, implicates partisan political concerns in its effective functioning.”).

With regard to remedies, see the Annotations and Comments following Federal
Claims Instruction 1.1.1, supra.
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1.1.3
Public Employee
Equal Protection Claim

Race And/Or Sex Discrimination - Hostile Work Environment

(Separate Liability Of Public Body And Individual Supervisors)
In this case the Plaintiff claims that the Defendants, while acting
"under color" of state law, intentionally discriminated against the Plaintiff
based on [his] [her] [race] [sex or gender] in violation of the Plaintiff's
constitutional rights under the Equal Protection Clause of the

Fourteenth Amendment to the Constitution of the United States.

The Defendants deny that they violated the Plaintiff's rights in any

way, and assert that [describe the Defendants' theory of defense or

affirmative defenses, if any].

You are instructed that the Equal Protection Clause of the
Fourteenth Amendment does prohibit discrimination against public
employees on the basis of [race] [sex or gender]. This includes the
creation of a [racially] [sexually] hostile or abusive work environment
which is also prohibited. And, federal law provides that a person may
sue in this Court for an award of money damages against anyone who,
"under color" of any state law or custom, intentionally violates the

Plaintiff's rights under the Constitution of the United States.
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[The rules of law that apply to the Plaintiff's claim against the [City]
are different from the law that applies to the Plaintiff's claims against the
individual Defendants, and each claim must be considered separately.]

| will first explain the rules or principles of law you must apply in
deciding the Plaintiff's claim against the individual Defendants.

With respect to the Plaintiffs claims against the individual

Defendants and ,

respectively, the Plaintiff must prove each of the following facts by a
preponderance of the evidence:

First: That the individual Defendant intentionally
discriminated against the Plaintiff in the
terms and conditions of [his] [her]
employment based on the Plaintiff’s [race]
[sex] through the creation and
maintenance of a [racially] [sexually]
hostile or abusive work environment;

Second: That the individual Defendant committed
such act or acts of discrimination “under
color” of state law or authority; and
Third: That the individual Defendant’s act or
acts were the proximate or legal cause of
damages sustained by the Plaintiff.
[In the verdict form that | will explain in a moment, you will be

asked to answer a series of questions concerning each of these factual

issues.]
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A [racially] [sexually] hostile or abusive work environment means
(1) an environment in which an employee is continuously and
repeatedly subjected to [racially] [sexually] offensive acts or statements,
or to different treatment based on [race] [seX]; (2) such treatment or
such acts or statements are unwelcome and have not been invited or
solicited by the employee's own acts or statements; (3) such treatment
or such acts or statements resulted in a work environment that was so
permeated with discriminatory intimidation, ridicule or insult of sufficient
severity or pervasiveness that it materially altered the conditions of the
Plaintiff's employment; (4) that a reasonable person, as distinguished
from someone who is unduly sensitive, would have found the workplace
to be hostile or abusive; and (5) that the Plaintiff personally believed the
workplace environment to be hostile or abusive.

Whether a workplace environment is "hostile" or "abusive" can be
determined only by looking at all the circumstances, including the
frequency of the discriminatory conduct; its severity; whether it was
physically threatening or humiliating; and whether it unreasonably
interfered with the employee's work performance. The effect on the
employee's psychological well being is also relevant to determining

whether the Plaintiff actually found the workplace environment to be
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hostile or abusive; but while psychological harm, like any other relevant
factor, may be taken into account, no single factor is required.

Conduct that only amounts to ordinary socializing in the workplace
such as occasional horseplay, sexual flirtation, sporadic or occasional
use of abusive language, gender related jokes, and occasional teasing,
does not constitute an abusive or hostile environment. Only extreme
conduct amounting to a material change in the terms and conditions of
employment is actionable.

[In this case the parties have stipulated or agreed that the
individual Defendant(s) acted "under color" of state law, and you should,
therefore, accept that fact as proven.]

[A state or local official acts "under color" of the authority of the
state not only when the official acts within the limits of the official's
lawful authority, but also when the official acts without or beyond the
official's lawful authority. In order for unlawful or unconstitutional acts
of an official to be done "under color" of state law, however, the acts
must be done while the official was purporting or pretending to act in the
performance of official duty; that is, the unlawful act must be an abuse
or misuse of power which is possessed by the official only because [he]

[she] is an official. In this case, therefore, you must determine whether
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the individual Defendant had supervisory authority over the Plaintiff in
the terms and conditions of the Plaintiff's employment, and whether
such Defendant abused or misused that authority by intentionally
discriminating against the Plaintiff because of the Plaintiff's [race] [seX].

You will note that proof of intentional discrimination on the part of
the individual Defendant is required; any evidence of mere negligence
or the failure to exercise reasonable care in supervising other
employees is insufficient. The Plaintiff must prove that the individual
Defendant committed intentionally discriminatory acts, either personally
or through the direction of others, or that the Defendant knowingly and
deliberately acquiesced in discriminatory acts being committed by the
Defendant's subordinates without intervening to stop such
discrimination.

For damages to be the proximate or legal result of wrongful
conduct, it must be shown that, except for such conduct, the damages
would not have occurred.

| will now explain the rules or principles of law you must apply in
deciding the Plaintiff’'s claim against the [City]

Ordinarily, a corporation - - including a public body or agency such

as the [City of ] - - is legally responsible for the acts of its
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employees carried out in the regular course of their job duties as
employees. This is known in the law as the doctrine of "respondeat
superior" which means "let the superior respond” for any losses or
injuries wrongfully caused by its employees in the performance of their
jobs.

This doctrine does not apply, however, in a case such as this
where the Plaintiff claims a violation of constitutional rights.

In such a case it is not enough for the Plaintiff to prove that [he]
[she] was discriminated against on the basis of [race] [sex] by other

employees of the [City]; rather the [City of ] can be held

liable only if you find that the deprivation of the Plaintiff's constitutional
right to equal protection of law was the direct result of a [City] policy or
custom that created a [racially] [sexually] hostile or abusive work
environment.
In order to prevail on the claim against the [City] the Plaintiff must
prove each of the following facts by a preponderance of the evidence:
First: That the Plaintiff was treated differently
than other employees in the terms and
conditions of [his] [her] employment by
the [City];
Second: That such different treatment was the

intended result of a [racially] [sexually]
hostile or abusive work environment
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which had become a [City] policy or
custom, as hereafter defined; and

Third: That the Plaintiff suffered damages as a

proximate or legal result of such [City]
policy or custom.

[In the verdict form that | will explain in a moment, you will be
asked to answer a series of questions concerning each of these factual
issues.]

A policy or custom means a persistent, widespread or repetitious
course of conduct by public officials or employees that, although not
authorized by, or which may even be contrary to, written law or express
municipal policy, is so consistent, pervasive and continuous that the
[City] policy makers must have known of it, so that, by their
acquiescence, such policy or custom has acquired the force of law
without formal adoption or announcement. The Court has determined

that the [City's] policy makers, within the meaning of this instruction,

were the [City Manager and the City Council].

Finally, for damages to be the proximate or legal result of a
wrongful [City] policy or custom, it must be shown that, except for such
policy or custom, the damages would not have occurred.

If you find in favor of the Plaintiff and against the Defendant, you

will then consider the issue of the Plaintiff's damages.
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In considering the issue of the Plaintiff's damages, you are
instructed that you should assess the amount you find to be justified by
a preponderance of the evidence as full, just and reasonable
compensation for all of the Plaintiff's damages, no more and no less.
Compensatory damages are not allowed as a punishment and must not
be imposed or increased to penalize the Defendant. Also,
compensatory damages must not be based on speculation or
guesswork because it is only actual damages that are recoverable.

[On the other hand, compensatory damages are not restricted to
actual loss of time or money; they cover both the mental and physical
aspects of injury - - tangible and intangible. Thus, no evidence of the
value of such intangible things as emotional pain and mental anguish
has been or need be introduced. In that respect it is not value you are
trying to determine, but an amount that will fairly compensate the
Plaintiff for those claims of damage. There is no exact standard to be
applied; any such award should be fair and just in the light of the
evidence.]

You should consider the following elements of damage, to the
extent you find them proved by a preponderance of the evidence, and

no others:
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(@) Net lost wages and benefits
to the date of trial;

(b) Emotional pain and mental anguish.

[(c) Punitive damages, if any (as
explained in the Court’s
instructions)]

[You are instructed that any person who claims damages as a
result of an alleged wrongful act on the part of another has a duty under
the law to "mitigate" those damages - - that is, to take advantage of any
reasonable opportunity that may have existed under the circumstances
to reduce or minimize the loss or damage.

So, if you should find from a preponderance of the evidence that
the Plaintiff failed to seek out or take advantage of a business or
employment opportunity that was reasonably available under all the
circumstances shown by the evidence, then you should reduce the
amount of the Plaintiff's damages by the amount that could have been
reasonably realized if the Plaintiff had taken advantage of such
opportunity.]

[The Plaintiff also claims that the acts of the Defendant were done
with malice or reckless indifference to the Plaintiff's federally protected

rights so as to entitle the Plaintiff to an award of punitive damages in

addition to compensatory damages.
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If you find for the Plaintiff, and if you further find that the
Defendant did act with malice, or reckless indifference to the Plaintiff’s
federally protected rights, the law would allow you, in your discretion, to
assess punitive damages against the Defendant as punishment and as
a deterrent to others.

If you find that punitive damages should be assessed against the
Defendant, you may consider the financial resources of the Defendant
in fixing the amount of such damages [and you may assess punitive
damages against one or more of the Defendants, and not others, or

against more than one Defendant in different amounts].]

11.3

Public Employee

Equal Protection Claim

Race And/Or Sex Discrimination - Hostile Work Environment
(Separate Liability Of Public Body And Individual Supervisors)

SPECIAL INTERROGATORIES
TO THE JURY

Do you find from a preponderance of the evidence:
1. That the individual Defendant intentionally discriminated
against the Plaintiff in the terms or conditions of [his] [her] employment

based on the Plaintiff's [race] [sex] through the creation and
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maintenance of a [racially] [sexually] hostile or abusive work
environment?

Answer Yes or No

[Note: If you answered “No” to Question
No. 1 you need not answer the
remaining questions.]
[2. Thatthe individual Defendant committed such act or acts of

discrimination “under color” of state law or authority?

Answer Yes or No ]

2. That the individual Defendant’s act or acts were the
proximate or legal cause of damages sustained by the Plaintiff?

Answer Yes or No

3. That the [racially] [sexually] hostile or abusive work
environment had become a [city] policy or custom, as defined in the
Court’s instructions, for which the [city] would be legally responsible?

Answer Yes or No

4. That the Plaintiff should be awarded damages to
compensate for a net loss of wages and benefits to the date of trial?

Answer Yes or No

If your answer is Yes,
in what amount? $
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5. That the Plaintiff should be awarded damages to
compensate for emotional pain and mental anguish?

Answer Yes or No

If your answer is Yes,
in what amount? $

6. That the Defendant acted with malice or with reckless
indifference to the Plaintiff’s federally protected rights and that punitive
damages should be assessed against the Defendant?

Answer Yes or No

If your answer is Yes,
in what amount? $

SO SAY WE ALL.

Foreperson

DATED:

ANNOTATIONS AND COMMENTS

Gender based discrimination against public employees by their employers is a
violation of the Fourteenth Amendment. Snider v. Jefferson State Comm.College,
344 F.3d 1325 (11™ Cir. 2003); Pontarelli v. Stone, 930 F.2d 104 (1st Cir. 1991);
Trautvetter v. Quick, 916 F.2d 1140 (7™ Cir. 1990); Andrews v. City of Philadelphia,
895 F.2d 1469 (3d Cir. 1990); Bohen v. City of East Chicago, Indiana, 799 F.2d
1180 (7" Cir. 1986); Starrett v. Wadley, 876 F.2d 808 (10" Cir. 1989).
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The definition of a sexually hostile work environment is derived directly from Harris
v. Forklift Systems, Inc., 510 U.S. 17, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993). See
also Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 118 S.Ct. 998, 140
L.Ed.2d 201 (1998); Faragher v. City of Boca Raton, 524 U.S. 775, 118 S.Ct. 2275,
141 L.Ed.2d 662 (1998).

Supervisor liability for constitutional violations (denial of equal protection) is
discussed in Cross v. State of Alabama, 49 F.3d 1490 (11" Cir. 1995).

The definition of policy or custom is derived from Monell v. Department of Social
Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). See also Fundiller
v. City of Cooper City, 777 F.2d 1436 (11" Cir. 1985).

With regard to remedies, see the Annotations and Comments following Federal
Claims Instruction 1.1.1, supra.
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1.2.1
Title VII - Civil Rights Act
Race And/Or Sex Discrimination
Discharge/Failure To Promote
Including “Same Decision” Defense
In this case the Plaintiff makes a claim under the Federal Civil
Rights statutes that prohibit employers from discriminating against
employees in the terms and conditions of their employment because of
the employee's [race] [sex or gender].
More specifically, the Plaintiff claims that [he] [she] was
[discharged from employment] [denied a promotional opportunity] by the
Defendant because of the Plaintiff's [race] [sex or gender].

The Defendant denies that the Plaintiff was discriminated against

in any way and asserts that [describe the Defendant's theory of defense

or affirmative defenses, if any].

In order to prevail on this claim, the Plaintiff must prove each of
the following facts by a preponderance of the evidence:

First: That the Plaintiff was [discharged from
employment] [denied a promotional
opportunity] by the Defendant; and

Second: That the Plaintiff's [race] [sex or gender]
was a substantial or motivating factor that
prompted the Defendant to take that
action.
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[In the verdict form that | will explain in a moment, you will be
asked to answer a series of questions concerning each of these factual
issues.]

You should be mindful that the law applicable to this case requires
only that an employer not discriminate against an employee because of
the employee's [race] [sex or gender]. So far as you are concerned in
this case, an employer may [discharge] [fail to promote] an employee
for any other reason, good or bad, fair or unfair, and you must not
second guess that decision or permit any sympathy for the employee to
lead you to substitute your own judgment for that of the Defendant even
though you personally may not favor the action taken and would have
acted differently under the circumstances. Neither does the law require
an employer to extend any special or favorable treatment to employees
because of their [race] [sex or gender].

On the other hand, itis not necessary for the Plaintiff to prove that
the Plaintiff's [race] [sex or gender] was the sole or exclusive reason for
the Defendant's decision. It is sufficient if the Plaintiff proves that [race]
[sex or gender] was a determinative consideration that made a

difference in the Defendant’s decision.
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[If you find in the Plaintiff’'s favor with respect to each of the facts
that the Plaintiff must prove, you must then decide whether the
Defendant has shown by a preponderance of the evidence that the
Plaintiff would [have been dismissed] [not have been promoted] for
other reasons even in the absence of consideration of the Plaintiff's
[race] [sex or gender]. If you find that the Plaintiff would [have been
dismissed] [not have been promoted] for reasons apart from the
Plaintiff's [race] [sex or gender], then you will make that finding in your
verdict.]

If you find for the Plaintiff and against the Defendant on its
defense, you must then decide the issue of the Plaintiff's damages:

In considering the issue of the Plaintiff's damages, you are
instructed that you should assess the amount you find to be justified by
a preponderance of the evidence as full, just and reasonable
compensation for all of the Plaintiff's damages, no more and no less.
Compensatory damages are not allowed as a punishment and must not
be imposed or increased to penalize the Defendant. Also,
compensatory damages must not be based on speculation or

guesswork because it is only actual damages that are recoverable.
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[On the other hand, compensatory damages are not restricted to
actual loss of time or money; they cover both the mental and physical
aspects of injury - - tangible and intangible. Thus, no evidence of the
value of such intangible things as emotional and mental anguish has
been or need be introduced. In that respectitis not value you are trying
to determine, but an amount that will fairly compensate the Plaintiff for
those claims of damage. There is no exact standard to be applied; any
such award should be fair and just in the light of the evidence.]

You should consider the following elements of damage, to the
extent you find them proved by a preponderance of the evidence, and
no others:

[(a) Net lost wages and benefits to
the date of trial;]

(b) Emotional pain and mental anguish.
[(c) Punitive damages, if any (as
explained in the Court’s
instructions)]
[You are instructed that any person who claims damages as a
result of an alleged wrongful act on the part of another has a duty under
the law to "mitigate" those damages - - that is, to take advantage of any

reasonable opportunity that may have existed under the circumstances

to reduce or minimize the loss or damage.
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So, if you should find from a preponderance of the evidence that
the Plaintiff failed to seek out or take advantage of a business or
employment opportunity that was reasonably available under all the
circumstances shown by the evidence, then you should reduce the
amount of the Plaintiff's damages by the amount that could have been
reasonably realized if the Plaintiff had taken advantage of such
opportunity.]

[The Plaintiff also claims that the acts of the Defendant were done
with malice or reckless indifference to the Plaintiff's federally protected
rights so as to entitle the Plaintiff to an award of punitive damages in
addition to compensatory damages.

In some cases punitive damages may be awarded for the purpose
of punishing the Defendant for its wrongful conduct and to deter others
from engaging in similar wrongful conduct. However, an employer may
not be held liable for punitive damages because of discriminatory acts
on the part of its managerial employees where those acts by such
employees are contrary to the employer's own good faith efforts to
comply with the law by implementing policies and programs designed

to prevent such unlawful discrimination in the workplace.
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So, an award of punitive damages would be appropriate only if
you find for the Plaintiff and then further find from a preponderance of
the evidence (1) that a higher management official of the Defendant
personally acted with malice or reckless indifference to the Plaintiff's
federally protected rights, and (2) that the employer itself had not acted
in a good faith attempt to comply with the law by adopting policies and
procedures designed to prohibit such discrimination in the workplace.

If you find that punitive damages should be assessed against the
Defendant, you may consider the financial resources of the Defendant

in fixing the amount of such damages.

1.21

Title VII - Civil Rights Act

Race And/Or Sex Discrimination
Discharge/Failure To Promote
Including “Same Decision” Defense

SPECIAL INTERROGATORIES
TO THE JURY

Do you find from a preponderance of the evidence:

1. That the Plaintiff was [discharged from employment] [denied
a promotional opportunity] by the Defendant?

Answer Yes or No
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2.  That the Plaintiff's [race] [sex or gender] was a substantial
or motivating factor that prompted the Defendant to take that action?

Answer Yes or No

[Note: If you answered No to either
Question No. 1 or Question No. 2
you need not answer the remaining
question.]
3. That the Plaintiff would have been [discharged from
employment] [denied a promotional opportunity] for other reasons even

in the absence of consideration of the Plaintiff's [race] [sex or gender]?

Answer Yes or No

[Note: If you answered Yes to Question
No. 3, you need not answer the
remaining questions.]
[4. That the Plaintiff should be awarded damages to

compensate for a net loss of wages and benefits to the date of trial?

Answer Yes or No

If your answer is Yes,
in what amount? $ ]

5. That the Plaintiff should be awarded damages to
compensate for emotional pain and mental anguish?

Answer Yes or No

If your answer is Yes,
in what amount? $
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6(a). That a higher management official of the Defendant acted
with malice or reckless indifference to the Plaintiff's federally protected
rights?

Answer Yes or No

(b) If your answer to 6(a) is Yes, do you further find that the
Defendant itself had not acted in a good faith attempt to comply with the
law by adopting policies and procedures designed to prohibit such
discrimination in the workplace?

Answer Yes or No

(c) If your answers are Yes, to both 6(a) and (b), what amount

of punitive damages, if any, should be assessed against the Defendant?

$

SO SAY WE ALL.

Foreperson
DATED:

ANNOTATIONS AND COMMENTS

In Palmer v. Board of Regents of The University System of Georgia, 208 F.3d 969,
974-75 (11™ Cir. 2000), a panel of the Court suggested that the Committee review
this instruction to determine whether it might be clarified by adding a clause to the
effectthat the jury may infer discriminatory intent if the Defendant’s proffered reason
for an adverse employment action is proven false. In its history, however, the
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Committee has consistently strived to avoid the formulation of instructions on
permissible inferences on the ground that such an inference - - and the question of
whether one might or might not be drawn in a particular case - - is best left to the
argument of counsel. Discussion of permissible inferences in the Court’s jury
instructions often resembles a comment on the evidence and is potentially more
confusing than helpful to the jury. See Annotations and Comments, Basic
Instruction 9.1, Eleventh Circuit Pattern Jury Instructions (Criminal Cases 2003).
After careful consideration, therefore, the Committee has elected not to include in
this instruction any admonition to the jury concerning the permissible inference that
might be drawn from evidence that the Defendant’s explanation is false. Whether
such an inference is justified is a core factual issue, not a question of law, and is
more properly a matter for argument of counsel.

In Frederick v. Sprint/United Management Co., 246 F.3d 1305 (11" Cir. 2001), the
Eleventh Circuit made the statement that “courts should no longer use the labels
“quid pro quo” and “hostile environment” to analyze whether an employer should be
held liable on an employee’s Title VII claim concerning a supervisor's sex-based
harassment.” 246 F.3d at 1311. Thus, while the nature of proof a Plaintiff is
required to presentin a Title VIl harassment case has not changed, the terms used
in distinguishing between the different types of actionable harassment have been
altered. The labels “quid pro quo” and “hostile environment” had previously been
used to differentiate cases in which employers could be held vicariously liable from
those cases in which employers could not be held responsible. In Frederick the
Eleventh Circuit said that “courts should separate these cases into two groups: (1)
harassment which culminates in a “tangible employment action,” such as discharge,
demotion or undesirable reassignment, and (2) harassment in which no “tangible
employment action” is taken but which is sufficient to constructively alter an
employee’s working conditions.” 1d. Accordingly, following that admonition, the
Committee has slightly revised the Pattern Instructions as they existed in the
previous edition of this work. Federal Claims Instruction 1.2.1 deals with the
straightforward case in which an employee claims a discriminatory adverse
employment action not preceded or accompanied by illegal harassment. Federal
Claims Instruction 1.2.2 addresses cases involving acts of illegal harassment in
which no other tangible employment action is taken (so that a Faragher defense
may be available); and Federal Claims Instruction 1.2.3 addresses cases in which
acts of illegal harassment culminate in some additional tangible employment action
such as demotion, discharge or the like (and no Faragher defense may be
asserted).

Following the Civil Rights Act of 1991, a prevailing plaintiff in a Title VIl action may
recover back pay, other past and future pecuniary losses, damages for pain and
suffering, punitive damages (except that no punitive damages may be awarded
against government agencies or political subdivisions), and reinstatement or front

pay.

Title 42 USC § 2000e-5(g)(1) specifically provides for the award of back pay from
the date of judgment back to two years prior to the date the plaintiff files a complaint
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with the Equal Employment Opportunity Commission. This section also provides
that interim earnings or amounts earnable with reasonable diligence by the person
or persons discriminated against shall operate to reduce the back pay otherwise
allowable. See Nord v. United States Steel Corp., 758 F.2d 1462, 1470-73 (11"
Cir. 1985) (The purpose behind Title VIl is to “make whole” the complainant,
therefore back pay is recoverable up to the date judgment is entered); Crawford v.
Western Elec. Co., Inc., 614 F.2d 1300 (5™ Cir.1980). (Back pay relief under this
subchapter is limited to the two years preceding the filing of a charge with the
Commission, but liability of the employer for back pay may be based on acts
occurring outside the two-year period if a current violation is shown).

Back pay encompasses more than just salary, it also includes fringe benefits such
as vacation, sick pay, insurance and retirement benefits. Pettway v. Am. Cast Iron
Pipe Co., 494 F.2d 211, 263 (5" Cir. 1974); see also Crabtree v. Baptist Hosp. of
Gadsden, Inc., 749 F.2d 1501 (11" Cir.1985); EEOC v. Joe’s Stone Crab, Inc., 15
F. Supp.2d 1364 (S.D. Fla. 1998).

In an after-acquired evidence case, the calculation of back pay is from the date of
the unlawful discharge to the date the defendant discovers evidence of employee
misconduct. See Wallace v. Dunn Constr. Co. Inc., 62 F.3d 374 (11" Cir. 1995)
(back pay from date of unlawful discharge to date after-acquired evidence that she
lied in employment application was discovered).

The award of compensatory and punitive damages in a Title VIl employment
discrimination action (exclusive of back pay, interest on back pay, or any other type
of equitable relief authorized under 42 USC § 2000e-5(g)) is governed by 42 USC
§ 1981a. See 42 USC §§ 1981a(a)(1), (b)(2). Specifically, 42 USC § 1981a(b)(1)
authorizes a prevailing plaintiff to receive compensatory and punitive damages if the
plaintiff demonstrates that the employer engaged in a discriminatory practice “with
malice or with reckless indifference to the plaintiff's federally protected rights of an
aggrieved individual.” Thus, a plaintiff must demonstrate some form of reckless or
egregious conduct, such as: (1) a pattern of discrimination; (2) spite or
malevolence; or (3) a blatant disregard for civil obligations. Dudley v. Wal-Mart
Stores, Inc., 166 F.3d 1317, 1322-23 (11™ Cir. 1999). In the Eleventh Circuit,
punitive damages will ordinarily not be assessed against employers with only
constructive knowledge of the violations. Id.; Miller v. Kenworth of Dothan, Inc., 277
F.3d 1269, 1279-80 (11™ Cir. 2002); Splunge v. Shoney’s, Inc., 97 F.3d 488, 491
(11" Cir. 1996). To get punitive damages a Title VII plaintiff must “show either that
the discriminating employee was ‘high[] up the corporate hierarchy,’ or that ‘higher
management’ countenanced or approved [his] behavior.” Dudley, 166 F.3d at 1323
(internal citations omitted). In Dudley, the Eleventh Circuit held that a store
comanager and store manager were not sufficiently high enough up the employer’s
corporate hierarchy to allow their discriminatory acts to be the basis for punitive
damages against the corporation. Id.
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The award of such damages, however, is limited by § 1981a(b)(3) which provides
caps on the amount of noneconomic compensatory and punitive damages
awardable for Title VII actions as follows:

The sum of the amount of compensatory damages awarded under
this section for future pecuniary losses, emotional pain, suffering,
inconvenience, mental anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of punitive damages awarded
under this section, shall not exceed, for each complaining party--
(A) in the case of a respondent who has more than 14 and fewer than
101 employees in each of 20 or more calendar weeks in the current
or preceding calendar year, $50,000;

(B) in the case of a respondent who has more than 100 and fewer
than 201 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000; and

(C) in the case of a respondent who has more than 200 and fewer
than 501 employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $200,000; and

(D) in the case of a respondent who has more than 500 employees in
each of 20 or more calendar weeks in the current or preceding
calendar year, $300,000.

A major limitation on the recovery of punitive damages is the Supreme Court’s
recent announcement that few awards exceeding a single digit ratio between
punitive and compensatory damages will satisfy due process. See State Farm
Mutual Auto Ins. Co. v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585
(2003).

If a plaintiff seeks compensatory or punitive damages, either party may demand a
trial by jury. See 42 USC § 1981a(c). Pursuant to this provision, the jury would
determine the appropriate amount of compensatory and punitive damages to be
awarded (without being instructed of the statutory caps), and the court would then
reduce the amount in accordance with the limitations stated in § 1981a if necessary.
See 42 USC § 1981a(c)(2).

It is clear that back pay is only recoverable through § 2000e-5(g)(1) of Title VIl and
does not fall within the purview of § 1981a limitations. See 42 USC § 1981a(b)(2);
Landgraf v. USI Film Products, 511 U.S. 244, 253-55, 114 S.Ct. 1483, 1491, 128
L.Ed.2d 229 (1994) (stating § 1981a provides that award of compensatory damages
excludes back pay to prevent double recovery). Because under 42 USC §
1981a(b)(2) back pay is specifically exempted from the definition of compensatory
damages, there is a question as to whether back pay is really a legal remedy and
thus determined by the jury, or an equitable remedy determined by the court. There
is no Eleventh Circuit case since the 1991 amendment which answers the question.
Butsee U.S.E.E.O.C.v. W&O, Inc., 213 F.3d 600, 618 (11" Cir. 2000) (considering
the issue of whether the question of front pay goes to the jury within the purview of
Title VIl as amended by the Pregnancy Discrimination Act, the court cites various
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circuit courts holding that front pay and back pay are equitable remedies to which
no right to a jury trial attaches); Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d
1228 1239 (11™ Cir. 2000) (discussing case law expressing the view that back pay
has long been characterized an equitable form of relief under Title VII). Obviously
the parties could agree for the issue to be decided by the jury. Some judges might
prefer to submit back pay (and even front pay) claims to the jury, ruling that the jury
verdict will be treated as advisory under Federal Rule of Civil Procedure 39(c)
should it be determined on appeal or otherwise that any part of the pay claims are
equitable and not subject to jury trial as of right. This instruction has been prepared
to permit the option that the claim for back pay will be submitted to the jury. Should
a judge decide not to submit the issue to the jury, the jury should be told that should
the jury find in favor of the plaintiff, the court will award pay lost as a result of
defendant’s discrimination, and the jury should not make any award for lost pay.

The Eleventh Circuit has held that front pay, because it is only awarded when
reinstatement is impractical and only when the award of compensatory damages
and back pay do not make the plaintiff “whole,” is an equitable remedy to be
determined by the court at the conclusion of the jury trial. U.S.E.E.O.C.v. W & O,
Inc., 213 F.3d 600 (11™ Cir. 2000).

Title VII also explicitly authorizes the award of attorney's fees to "the prevailing
party." See 42 USC § 2000e-5(k). Thus, in Title VII cases, a district court "may in
its discretion award attorney's fees to a prevailing defendant ... upon a finding that
the plaintiff's action was frivolous, unreasonable, or without foundation, even though
not brought in subjective bad faith." See Christiansburg Garment Co. v. EEOC, 434
U.S. 412, 421, 98 S.Ct. 694, 700, 54 L.Ed.2d 648 (1978).

If the Defendant prevails on a “same decision” defense, the jury should award no
compensatory or punitive damages, even though Plaintiff has proven that “race,
color, religion, sex or national origin was a motivating factor.” See 42 USC § 2000e-
5(9)(2)(B). Section 2000e-5(2)(B) provides that in such cases, the court may grant
declaratory relief, limited injunctive relief and limited attorney fees and costs.

In a failure to promote or failure to hire case where the defendant has presented
evidence of a legitimate nondiscriminatory reason for its decision but there is a
question of fact as to the relative qualifications of plaintiff and the comparator, the
court may consider adding a special interrogatory. In Cofield v. Goldkist, Inc., 267
F.3d 1264 (11™ Cir. 2001), the Eleventh Circuit stated that a plaintiff cannot
establish pretext by simply establishing that he or she was more qualified than the
person chosen for the position. Id. at 1268. Instead, the Court held that plaintiff
“‘must adduce evidence that the disparity in qualifications is ‘so apparent as virtually
to jump off the page and slap you in the face.” 1d. (quoting Deines v. Texas Dep’t
of Protective & Regulatory Serv., 164 F.3d 277, 280 (5" Cir. 1999)). The Court
continued by explaining that “[tlhe relevant inquiry . . . is not to judge which
employee was more qualified but to determine whether any disparity . . . [in]
qualifications is so great that a reasonable fact-finder could infer that [defendant] did
not believe [plaintiff] to be better qualified.” Id. Although Cofield was on appeal to
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the Eleventh Circuit after a grant of summary judgment, the court may find it useful
in considering post-judgment motions. A similar situation could exist where there
is a factual dispute regarding knowledge of plaintiff’s race, sex, religion, etc. See
Lubetsky v. Applied Card Systems, Inc., 296 F.3d 1301, 1305-06 (11™ Cir. 2002)
(holding plaintiff must demonstrate that the decisionmaker was aware of the
plaintiff’s religion to hold employer liable for intentional discrimination).
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In this case the Plaintiff makes a claim under the Federal Civil
Rights statutes that prohibit employers from discriminating against their

employees in the terms and conditions of their employment because of

1.2.2
Title VII - Civil Rights Act
Race And/Or Sex Discrimination
Workplace Harassment

No Tangible Employment Action Taken
(With Affirmative Defense By Employer)

the employee's [race] [sex or gender].

More specifically, the Plaintiff claims that [he] [she] was subjected
to a hostile or abusive work environment because of [racial] [sexual]
harassment which is a form of prohibited employment discrimination.

In order to prevail on this claim, the Plaintiff must prove each of

the following facts by a preponderance of the evidence:

First:

Second:

Third:

That the Plaintiff was subjected to a
hostile or abusive work environment, as
hereafter defined, because of [his] [her]
[race] [sex or gender];

That such hostile or abusive work
environment was [created] [permitted] by
a supervisor with immediate or
successively higher authority over the
Plaintiff; and

That the Plaintiff suffered damages as a

proximate or legal result of such hostile or
abusive work environment.

84



[In the verdict form that | will explain in a moment, you will be
asked to answer a series of questions concerning each of these factual
issues.]

A work environment is hostile or abusive because of [racial]
[sexual] harassment only if (1) the Plaintiff was subjected to [racially]
[sexually] offensive acts or statements; (2) such acts or statements
were unwelcome and had not been invited or solicited, directly or
indirectly, by the Plaintiff's own acts or statements; (3) such acts or
statements resulted in a work environment that was so permeated with
discriminatory intimidation, ridicule or insult of sufficient severity or
pervasiveness that it materially altered the conditions of the Plaintiff's
employment; (4) a reasonable person, as distinguished from someone
who is unduly sensitive, would have found the workplace to be hostile
or abusive; and (5) the Plaintiff personally believed the workplace
environment to be hostile or abusive.

Whether a workplace environment is "hostile" or "abusive" can be
determined only by looking at all the circumstances including the
frequency of the discriminatory conduct; its severity; whether it was
physically threatening or humiliating; and whether it unreasonably

interfered with the employee's work performance. The effect on the
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employee’s mental and emotional well being is also relevant to
determining whether the Plaintiff actually found the workplace
environment to be hostile or abusive; but while psychological harm, like
any other relevant factor, may be taken into account, no single factor is
required.

Conduct that only amounts to ordinary socializing in the workplace
such as occasional horseplay, sexual flirtation, sporadic or occasional
use of abusive language, gender related jokes, and occasional teasing,
does not constitute an abusive or hostile environment. Only extreme
conduct amounting to a material change in the terms and conditions of
employment is actionable