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INTRODUCTION:

In the summer of 2004 Chief Judge Anthony J. Scirica appointed a Committee of
district judges to draft model criminal jury instructions to help judges communicate more
effectively with juries. He and the Committee enlisted Professor James A. Shellenberger of
Temple University Law School and Professor Anne Bowen Poulin of Villanova University
School of Law to serve as Reporters for the Committee. The Committee also appointed an
Advisory Committee including representatives of the U.S. Attorney’s Office, the Federal
Defender’s Office and private defense counsel from each of the Districts in the Circuit. A list of
the members of the Advisory Committee follows. Throughout its work the Committee and the
Reporters also received assistance from Circuit Executive, Toby Slawsky, Administrative
Assistant, Susan Mangino, and, especially, Assistant Circuit Executive, Theresa Burnett. The
project was funded by contributions from the Court of Appeals and each District Court in the
Third Circuit.”

The Committee commenced its work in September 2004. The final set of model
instructions includes preliminary and final instructions, instructions for use during trial and

"Neither the Court of Appeals nor any judge of that Court participated in the drafting of
the model instructions and the Court of Appeals has not in any manner approved the use of these
instructions.



instructions covering the most frequently litigated federal crimes and defenses. In addition to
model instructions, the Committee and the Reporters prepared Comments to accompany those
instructions, summarizing relevant Third Circuit and Supreme Court precedent. Although we
believe the Comments are accurate in every respect they do not pretend to be exhaustive
discussions of the subject matter. The extraordinary efforts of the Reporters and the scholarly
strength they brought to the task of drafting these instructions cannot be overly emphasized. In
addition, the members of the Committee wish to acknowledge the leadership and tireless efforts
of Judge Yohn as Chairman, which were indispensable to a project of this nature. Finally, the
suggestions of the Advisory Committee on our proposed instructions have been invaluable.

We recognize that the manner of instructing a jury varies widely among judges. These
model instructions are available to judges and litigants to be used in their discretion in tailoring
the instructions in a particular case. They are intended to be model, not mandatory, instructions.
Every effort has been made to assure conformity with current Third Circuit law; however, it
cannot be assumed that all of these model instructions in the form given will necessarily be
appropriate under the facts of a particular case or that the Third Circuit will approve these
instructions, if given.

The model instructions are available electronically on the Third Circuit website at
www.ca3.uscourts.gov. A tab at the top of the home page will take you to another page that
contains the model civil and criminal jury instructions. The documents are provided in two
formats: WordPerfect and PDF (for easy referral to just the Table of Contents, you should save
the Table of Contents web page as one of your “favorites”). All instructions will shortly be
published by Thomson West.

The subject matter of the Model Criminal Jury Instructions is set forth in the Table of
Contents. We call your attention particularly to the instructions in Chapter 2, which we believe
will be extremely helpful to trial judges and lawyers, both as to the language of the instruction
and the law which applies to its use, in order to resolve issues that arise during the course of a
trial.

By referring to the Table of Contents beginning with General Instruction No. 1.01 and
then proceeding through the Table of Contents one may select particular instructions. It must be
emphasized, however, that every case is unique, having its particular fact pattern, and care must
be exercised when adapting the model instructions to the individual case. Some of the
instructions may contain paragraphs or sentences that address issues not relevant to the case
actually being tried. All unnecessary concepts and terms should be removed so the instructions
may properly focus the attention of the jury only on the precise issue or issues that it is being
asked to resolve and nothing else.

These Model Criminal Jury Instructions remain a work in progress. The law develops as
time passes. Even as the instructions were being assembled in final form, opinions of the Court
of Appeals came down that required additions or revisions. Undoubtedly, judges and lawyers
who use these Instructions will have suggestions for improvement. As these instructions are
used, if a judge or lawyer believes improvements can made in the clarity of any instruction, or
that a particular instruction is in error, we would appreciate being advised. You may e-mail any
comments to: Tburnett comments juryinstructions@ca3.uscourts.gov. The Committee will


http://www.ca3.uscourts.gov.

meet annually with its Reporters to review developments in the law and the comments of those
who use the model instructions. Revised editions will be issued from time to time. The
Committee hopes that this work will ease the burden of district judges in preparing their jury
instructions and will also provide a technique for the rapid preparation and assembly of complete

instructions in suitable form for submission to the jury.
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9.04 Sending Jury Home Overnight

9.05 Deadlocked Jury — Return for Deliberations
9.06 Deadlocked Jury — Discharge
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1.01 Preliminary Instructions to Jury Panel

I am Judge (name), the trial judge in this case. You have been called to this
courtroom as a panel of prospective jurors for the case of United States v.
(defendant’s (s’) name(s)). This is a criminal case in which (name(s)) (is) (are) charged
with committing the crime(s) of (offense(s) charged), in violation of federal criminal
law.

From this panel we will select the jurors who will sit on the jury that will
decide this case. We will also select alternate jurors, who will be part of this trial and
available in the event that one of the regular jurors becomes ill or is otherwise unable
to continue on the jury.

We rely on juries in this country to decide cases tried in our courts, so service
on a jury is an important duty of citizenship. Jurors must conduct themselves with
honesty, integrity, and fairness.

Under our system of justice, the role of the jury is to find the facts of the case
based on the evidence presented in the trial. That is, from the evidence seen and
heard in court, the jury decides what the facts are, and then applies to those facts the
law that I will give in my instructions to the jury. My role as the trial judge is to
make whatever legal decisions must be made during the trial and to explain to the
jury the legal principles that will guide its decisions.

We recognize that you are all here at some sacrifice. However, we cannot



excuse anyone merely because of personal inconvenience, unless serving on this jury
would be a compelling hardship.

In a few minutes you will be sworn to answer truthfully questions about your
qualifications to sit as jurors in this case. This questioning process is called the voir
dire. I will conduct the questioning, and the lawyers for the parties may also
participate. Itis, of course, essential that you answer these questions truthfully; a
deliberately untruthful answer could result in severe penalties.

The voir dire examination will begin with a brief statement about the
particulars of this case. The purpose of this statement is to tell you what the case is
about and to identify the parties and their lawyers.

Questions will then be asked to find out whether any of you have any personal
interest in this case or know of any reason why you cannot render a fair and
impartial verdict. We want to know whether you are related to or personally
acquainted with any of the parties, their lawyers, or any of the witnesses who may
appear during the trial, and whether you already know anything about this case.
Other questions will be asked to determine whether any of you have any beliefs,
feelings, life experiences, or any other reasons that might influence you in rendering
a verdict.

The questions are not intended to embarrass you. If you have a response that

you are uncomfortable sharing publicly, please let me know and I will see that you



are questioned in private. I also may decide on my own that questions should be
asked in private.

After this questioning, some of you will be chosen to sit on the jury for this
case. If you are not chosen, you should not take it personally and you should not
consider it a reflection on your ability or integrity.

There may be periods of silence during the voir dire process, when the lawyers
and I are not speaking openly. During those times you may talk, but you must not
talk about this case or about the voir dire questions and answers.

[If the trial judge wants to give a further explanation of the challenge and selection
process, here is alternative language that may be used for that purpose:

Alternative 1: After we complete the questioning, the lawyers and I will decide
which of you will be chosen to sit on the jury. Please be patient while we complete the
selection process.

Alternative 2: After this questioning is completed, the parties on either side may
ask that a member of the panel be excused or exempted from service on the jury in this
case. These are called challenges.

First: A prospective juror may be challenged for cause if the voir dire examination
shows that he or she might be prejudiced or otherwise unable to render a fair and
impartial verdict in this case. I will excuse a prospective juror if I decide that there is

sufficient cause for the challenge. There is no limit to the number of challenges for cause.



Second: The parties also have the right to a certain limited number of challenges
for which no cause is necessary. These are called peremptory challenges, and each party
has a predetermined number of peremptory challenges. The peremptory challenge is a

right long-recognized by the law as a means of giving the parties some choice in the make-

up of the jury.
You should understand that if you are eliminated from the jury panel by a

peremptory challenge that is not a reflection on your ability or integrity.]

Comment

This instruction should be given at the beginning of voir dire. It is based on the Handbook
for Trial Jurors Serving in the United States District Courts, published by the Administrative
Office of the United States Courts. Also see Kevin F. O'Malley, Jay E. Grenig, & Hon. William
C. Lee, 1 Federal Jury Practice and Instructions (6th ed. 2006) [hereinafter O’Malley et al] Ch. 4
(Choosing and Empaneling the Jury).

Questioning Prospective Jurors Privately. The trial judge may decide to question
prospective jurors privately, either because they express concern about embarrassment or because
the judge is concerned that answers could taint other prospective jurors who are listening. Some
judges prefer to question panel members privately at sidebar; others prefer to send the panel out of
the courtroom and bring prospective jurors back into the courtroom individually for questioning.

Alternative Language Regarding Excusing Jurors. Prospective jurors may be excused
in three ways, because of hardship, challenges for cause, or peremptory challenges. How the trial
judge handles these and how the judge wants to explain them to the jury panel varies. Many
courts handle these matters differently. The alternative language at the end of this instruction
suggests ways that these matters may be explained to the panel, but there are many others.

Highly Publicized Cases. In a highly publicized case, where there is likely to be
significant media coverage during jury selection, the trial judge may want give a preliminary
instruction to the panel similar the paragraph (6) of Instruction 1.03 (Conduct of the Jury).

Sequestration of Jurors. Whether to sequester a jury for the trial is within the discretion
of the trial judge and may be ordered sua sponte. See, e.g., United States v. Shiomos, 864 F.2d 16,
18-19 (3d Cir 1988); Sheppard v. Maxwell, 384 U.S. 333, 363 (1966). If possible, this decision



should be made at the beginning of voir dire, because sequestration may affect whether it would
be a hardship for potential jurors to serve on the jury. See United States v. Shiomos. If the trial
judge decides to sequester the jury, the judge should explain that at the beginning of voir dire.
The following instruction to the panel is suggested:

Sequestration of Jurors

I have concluded that the jurors will be sequestered during this trial. That is, the
jurors will not be allowed to separate during the recesses in the trial, including overnight,
but rather will remain together at all times. I realize that this will be a hardship on you.

I have decided to sequester the jury because this case has already and will likely
continue to generate a substantial amount of publicity. I am concerned that this publicity
might affect the fairness of the trial and the integrity of the process. I do not lack
confidence in your ability as jurors to disregard the publicity and to render a fair verdict
based only on the evidence, but [ want to avoid a later claim that something that may have
occurred outside this courtroom could have had an influence on the jury’s decision.

See 1A O’Malley § 10.09. In addition, either at the beginning of voir dire or certainly at the
beginning of the trial, the judge should also give the jurors detailed instructions about how their
personal and family needs will be met while they are sequestered during the trial.

Anonymous Jury. Where the evidence in a particular case provides a basis for legitimate
concerns that jurors might fear retaliation against themselves or their families, the trial judge also
has the discretion to seat an anonymous jury, ordering at the beginning of jury selection that the
names, addresses and other identifying information about the jurors will be disclosed only to the
court and its personnel. The Third Circuit has upheld this procedure in order to promote impartial
decision making by allaying the jurors’ fears. See, e.g., United States v. Scarfo, 850 F.2d 1015
(3d Cir.), cert. denied, 488 U.S. 910 (1988) (trial judge did not abuse his discretion in withholding
information about jurors’ identities before and after voir dire, where prosecution evidence
describing the defendant's organized crime group might have caused anxiety among the jurors). If
the judge decides to seat an anonymous jury, the judge should give an instruction at the beginning
of voir dire explaining this procedure and the reasons for it, without infringing on the presumption
of innocence and protecting the defendant from possible adverse inferences. See United States v.
Scarfo, 850 F.2d at 1026-28 (upholding trial judge’s lengthy instruction explaining anonymous
jury procedure). Also see Eleventh Circuit Pattern Jury Instructions, Trial Instruction # 1
(Preliminary and Explanatory Instructions to Innominate (Anonymous) Jury).



1.02 Role of the Jury

Now that you have been sworn, let me tell you what your role is as jurors in
this case.

Under our system of justice, the role of the jury is to find the facts of the case
based on the evidence presented in the trial. You must decide the facts only from the
evidence presented to you in this trial.

From the evidence that you will hear and see in court, you will decide what the
facts are and then apply to those facts the law that I will give to you in my final
instructions. That is how you will reach your verdict.

Whatever your verdict, it will have to be unanimous. All of you will have to
agree on it or there will be no verdict. In the jury room you will discuss the case
among yourselves, but ultimately each of you will have to make up his or her own
mind. Therefore, each of you has a responsibility which you cannot avoid and you
should do your best throughout the trial to fulfill this responsibility.

I play no part in finding the facts. You should not take anything I may say or
do during the trial as indicating what I think of the evidence or about what your
verdict should be. My role is to make whatever legal decisions have to be made
during the course of the trial and to explain to you the legal principles that must
guide you in your decisions.

You must apply my instructions about the law. Each of the instructions is



important. You must not substitute your own notion or opinion about what the law
is or ought to be. You must follow the law that I give to you, whether you agree with
it or not.

Perform these duties fairly and impartially. Do not allow sympathy,
prejudice, fear, or public opinion to influence you. You should also not be influenced
by any person's race, color, religion, national ancestry, or gender /, sexual orientation,
profession, occupation, celebrity, economic circumstances, or position in life or in the

community].

Comment

See 1A O’Malley et al, supra, § 10.01 (Opening Instruction). For variations in other
Circuits, see First Circuit § 1.01; Fifth Circuit § 1.04; Sixth Circuit § 1.02; Seventh Circuit §
1.01; Eighth Circuit § 1.01.

One or more of the characteristics listed in the bracketed language in the last paragraph
should be mentioned also, if it appears that there may be a risk that jurors could be influenced by
those characteristics in a particular case. The trial judge may need to mention other characteristics
that are not listed if it appears that they might influence jurors in a particular case.



1.03 Conduct of the Jury

Here are some important rules about your conduct as jurors:

(1) Keep an open mind. Do not make up your mind about the verdict until you
have heard all of the evidence, and I have given final instructions about the law at the
end of the trial, and you have discussed the case with your fellow jurors during your
deliberations.

(2) Do not discuss the case among yourselves until the end of the trial when
you retire to the jury room to deliberate. You need to allow each juror the
opportunity to keep an open mind throughout the entire trial. During trial you may
talk with your fellow jurors about anything else of a personal nature or of common
interest.

(3) During the trial you should not speak to any of the parties, lawyers, or
witnesses involved in this case, not even to pass the time of day. If any lawyer, party,
or witness does not speak to you when you pass in the hall, ride the elevator, or the
like, remember it is because they are not supposed to talk or visit with you, either.

(4) Do not talk with anyone else or listen to others talk about this case until the
trial has ended and you have been discharged as jurors. Itis important not only that
you do justice in this case, but that you give the appearance of justice. If anyone
should try to talk to you about the case during the trial, please report that to me,

through my courtroom deputy, immediately. Do not discuss this situation with any



other juror.

(5) Do not discuss the case with anyone outside the courtroom or at home,
including your family and friends. You may tell your family or friends that you have
been selected as a juror in a case and you may tell them how long the trial is expected
to last. However, you should also tell them that the judge instructed you not to talk
any more about the case and that they should not talk to you about it. The reason for
this is that sometimes someone else’s thoughts can influence you. Your thinking
should be influenced only by what you learn in the courtroom.

(6) Until the trial is over and your verdict is announced, do not watch or listen
to any television or radio news programs or reports about the case, or read any news
or internet stories or articles about the case, or about anyone involved with it. /[/n
highly publicized cases, the judge may want to add an additional instruction in this
regard.]

(7) Do not use a computer, cellular phone, or other electronic devices while in
the courtroom or during deliberations. These devices may be used during breaks or
recesses for personal uses, but may not be used to obtain or disclose information
about this case.

(8) Do not do any research or make any investigation on your own about any
matters relating to this case or this type of case. This means, for example, that you

must not visit the scene, conduct experiments, consult reference works or



dictionaries, or search the internet for additional information, or use a computer,
cellular phone, or other electronic devices, or any other method, to obtain
information about this case, this type of case, the parties in this case, or anyone else
involved in this case. You must decide this case based only on the evidence presented
in the courtroom and my instructions about the law. It would be improper for you to
try to supplement that information on your own.

(9) Finally, you should not concern yourselves with or consider the possible
punishment that might be imposed if you return a verdict of guilty.

Comment

See 1A O’Malley et al, supra, § 10.01 (Opening Instruction). For variations in other
Circuits, see First Circuit § 1.07; Fifth Circuit § 1.01; Eighth Circuit § 1.08; Ninth Circuit § 1.9;
Eleventh Circuit § 2.1.

The trial judge should give this instruction on jury conduct after the jurors are sworn and
before opening statements. Depending on the circumstances, it may be useful to give this
instruction, or parts of it, during the trial as well. For example, if the punishment for the
offense(s) charged is mentioned during the trial, the judge should give paragraph 8 of this
instruction at that time.

The following instruction may also be added if necessary:

(9) Finally, if any member of the jury has a friend or family member who is in attendance

at this public trial, that visitor must first register with my Clerk because special rules will

govern their attendance. You may not discuss any aspect of this trial with the visitor, nor
may you permit the visitor to discuss it with you.

Pre-deliberation Discussions Among Jurors Disapproved. Some states permit pre-
deliberation discussions among the jurors themselves. However, the Third Circuit has declared
that:

“It is fundamental that every litigant who is entitled to trial by jury is entitled to an

impartial jury, free to the furthest extent practicable from extraneous influences that may
subvert the fact-finding process.” Waldorfv. Shuta, 3 F.3d 705, 709 (3d Cir. 1993). Partly

10



to ensure that this right is upheld, “it [has been] a generally accepted principle of trial
administration that jurors must not engage in discussions of a case before they have heard
both the evidence and the court’s legal instructions and have begun formally deliberating
as a collective body.” [United States v.] Resko, 3 F.3d [684] at 688 [(3d Cir. 1993]).

United States v. Bertoli, 40 F.3d 1384, 1393 (3d Cir. 1994). Premature deliberations present a
number of concerns, the most important being that jurors who discuss the case among themselves
may harden their positions before all of the evidence is presented and the jury is instructed.
Moreover, “[o]nce a juror has expressed views on a particular issue, that juror has a ‘stake’ in the
expressed views and may give undue weight to additional evidence that supports, rather than
undercuts, his or her view.” Id.

Highly Publicized Cases. In a highly publicized case the trial judge might also want to
instruct:

Until the trial is over I suggest that you avoid reading any newspapers or news journals at
all, and avoid listening to any TV or radio newscasts at all. I do not know whether there
might be any news reports of this case, but if there are you might inadvertently find
yourself reading or listening to something before you could do anything about it. If you
want, you can have your spouse or a friend clip out any stories and set them aside to give
you after the trial is over. It is important for you to understand that this case must be
decided only by the evidence presented in the courtroom and the instructions I give you.

If potentially prejudicial publicity, such as newspaper, radio, or television reports, appears
during trial, the trial judge should also give Instruction No. 2.36 (Prejudicial Publicity During
Trial) at the time the judge learns about that publicity.

The trial judge also has the discretion to sequester the jury during trial and to seat an
anonymous jury. See Comment to Instruction 1.01 (Preliminary Instructions to Jury Panel).

(Revised 12/09)

11



1.04 Bench (Side-Bar) Conferences

During the trial it may be necessary for me to talk with the lawyers out of your
hearing. That is called a bench or side-bar conference. If that happens, please be
patient. We also ask that you advise me, through my courtroom deputy, if you are
able to hear any of the bench or side-bar conferences, because the purpose is to hold
these discussions outside the hearing of the jury, for important reasons.

I know you may be curious about what we are discussing. We are not trying
to keep important information from you. These conferences are necessary for me to
discuss with the lawyers objections to evidence and to be sure that evidence is
presented to you correctly under the rules of evidence. We will, of course, do what
we can to keep the number and length of these conferences to a minimum. IfI think
the conference will be long, I will call a recess.

I may not always grant a lawyer's request for a conference. Do not consider
my granting or denying a request for a conference as suggesting my opinion of the

case or of what your verdict should be.

Comment

See 1A O’Malley et al, supra, §10.01. For variations in other circuits, see First Circuit
(Criminal) § 1.05; Eighth Circuit § 1.03; Ninth Circuit § 2.2. For a shortened version of this
instruction, see Fifth Circuit § 2.7.

If, after granting a request for a side-bar conference, the court instructs the clerk to turn on

a white noise machine to prevent the jury from hearing what is said, the following instruction may
be given:

12



A white noise generator is installed over the jury box for use when the lawyers and I are
speaking at the bench or at side-bar. This machine neutralizes sound and prevents the jury
from hearing what is said without requiring us to whisper.

13



1.05 Note Taking by Jurors
Option 1:

At the end of the trial you must make your decision based on what you
remember of the evidence. You will not have a written transcript of the testimony to
review. You must pay close attention to the testimony as it is given.

If you wish, you may take notes to help you remember what witnesses said.
My courtroom deputy will arrange for pens, pencils, and paper. If you do take notes,
please keep them to yourself until the end of trial when you and your fellow jurors go
to the jury room to decide the case. Here are some other specific points to keep in
mind about note taking:

(1) Note-taking is permitted, but it is not required. You are not required to

take notes. How many notes you want to take, if any, is entirely up to you.

(2) Please make sure that note-taking does not distract you from your tasks as

jurors. You must listen to all the testimony of each witness. You also need to
decide whether and how much to believe each witness. That will require you
to watch the appearance, behavior, and manner of each witness while he or
she is testifying. You cannot write down everything that is said and there is
always a fear that a juror will focus so much on note-taking that he or she will
miss the opportunity to make important observations.

(3) Your notes are memory aids; they are not evidence. Notes are not a record

14



or written transcript of the trial. Whether or not you take notes, you will need
to rely on your own memory of what was said. Notes are only to assist your
memory; you should not be overly influenced by notes.

(4) In your deliberations, do not give any more or less weight to the views of a

fellow juror just because that juror did or did not take notes. Do not assume

that just because something is in someone’s notes that it necessarily took place
in court. Itis just as easy to write something down incorrectly as it is to hear
or remember it incorrectly. Notes are not entitled to any greater weight than
each juror’s independent memory of the evidence. You should rely on your
individual and collective memories when you deliberate and reach your
verdict.

(5) You should not take your notes away from court. [Here the judge should

describe the logistics of storing and securing jurors’ notes during recesses and at
the end of the court day. For example, jurors may be told to put their notes in an
envelope provided for that purpose at the beginning of each recess and at the end
of the day. The jurors could be told to leave the envelope containing the notes on
their chairs. The judge’s courtroom staff could collect the notes and place them in a
locked drawer at the end of each day or the jurors might be told to leave their notes
in the jury room at the end of the day.]

My staff is responsible for making sure that no one looks at your notes.

15



Immediately after you have finished your deliberations and I have accepted
your verdict, my staff will collect and destroy your notes, to protect the secrecy

of your deliberations.

Option 2:

At the end of the trial you must make your decision based on what you
remember of the evidence. Although we have a court reporter here, you will not
have a written transcript of the testimony to review during your deliberations. You
must pay close attention to the testimony as it is given.

You may not take notes during the course of the trial. There are several
reasons for this. It is difficult to take notes and, at the same time, pay attention to
what a witness is saying and to the witness’ appearance, behavior, and manner while
testifying. One of the reasons for having a number of persons on the jury is to gain
the advantage of your individual and collective memories so that you can then
deliberate together at the end of the trial and reach agreement on the facts. While
some of you might feel comfortable taking notes, other members of the jury may not
feel as comfortable and may not wish to do so. Notes might be given too much weight
over memories, especially the memories of those who do not take notes. So, for those

reasons, you may not take notes during this trial.
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Comment

See 1A O’Malley et al, supra, § 10.03 (Note-Taking Prohibited) & § 10.04 (Note-Taking
Permitted). For variations in other Circuits, see First Circuit § 1.08; Fifth Circuit § 1.02; Eighth
Circuit § 1.06; Ninth Circuit §§ 1.10, 1.11; Eleventh Circuit § 3.1.

Trial Court Discretion to Allow Juror Note-Taking. In United States v. Maclean, 578
F.2d 64 (3d Cir. 1978), the Third Circuit held that the trial judge has discretion to allow jurors to
take notes. The court stated that if note-taking is permitted, jurors must be instructed that the
notes are only aids to memory, that they are not conclusive, and they are not to be given
precedence over a juror’s independent recollection of the facts.

Transcript of Testimony; Read backs of Testimony. The instruction also states that
jurors will not have a written transcript of the testimony to review during deliberations. It does
not say absolutely that a transcript will not be provided. This instruction is in accordance with
United States v. Bertoli, 40 F.3d 1384 (3d Cir. 1994), which held that the trial judge has discretion
to provide a transcript to jurors during deliberations. The trial judge also has the discretion to
order portions of the testimony read back to the jury during deliberations, and the judge may want
to tell the jury in his or her preliminary instructions that the judge may allow read backs of
selected portions of testimony on request.

Studies on Juror Note-Taking. Two experimental studies suggest that juror note-taking
may improve jurors’ functioning. Lynne ForsterLee et al., Effects of Notetaking on Verdicts and
Evidence Processing in a Civil Trial, 18 LAW & HUM. BEHAV. 567 (1994); David L. Rosenhan et
al., Notetaking Can Aid Juror Recall, 18 LAW & HUM. BEHAV. 53 (1994). Another study suggests
that note-taking’s usefulness may vary depending on the complexity of the case. Lynne
ForsterLee & Irwin A. Horowitz, Enhancing Juror Competence in a Complex Trial, 11 APPLIED
COGNITIVE PsYCcHOLOGY 305 (1997). Field studies failed to detect benefits from note-taking, but
may not have been likely to do so given their design. Steven D. Penrod & Larry Heuer, Tweaking
Commonsense.: Assessing Aids to Jury Decision Making, 3 PsYcHOL. PuB. PoL'Y & L. 259
(1997); Larry Heuer & Steven Penrod, Juror Notetaking and Question Asking During Trials: A
National Field Experiment, 18 LAW & HUM. BEHAV. 121 (1994); Larry Heuer & Steven Penrod,
Increasing Jurors’ Participation in Trials: A Field Experiment with Jury Notetaking and
Question Asking, 12 LAw & HuM. BEHAV. 231 (1988). Those field studies found that the asserted
disadvantages of note-taking did not materialize. Note-taking gets generally (though not
uniformly) positive reviews from judges, lawyers, and jurors. Leonard B. Sand & Steven Alan
Reiss, A Report on Seven Experiments Conducted by District Court Judges in the Second Circuit,
60 N.Y.U. L. REV. 423 (1985); Neil P. Cohen & Daniel R. Cohen, Jury Reform in Tennessee, 34
U.MEM. L. REv. 1 (2003).
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1.06 Questions by Jurors of Witnesses
Option 1:

Only the lawyers and I are allowed to ask questions of witnesses. You are not
permitted to ask questions of witnesses. [The specific reasons for not allowing jurors to
ask questions may be explained.]

If, however, you are unable to hear a witness or a lawyer, please raise your

hand and I will correct the situation.

Option 2:

Generally only the lawyers and I ask questions of witnesses. However, I may
allow you to submit questions for some witnesses. After the lawyers have finished
asking their questions on direct and cross-examination but before I have excused the
witness, if you have a question on an important matter and feel that an answer would
be helpful to you in understanding the case, please raise your hand. Write your
question on a piece of paper and hand it to my courtroom deputy, who will give the
question to me. Do not discuss your question with any other juror.

You should only submit questions that will help you decide important issues in
this case. Also, the rules of evidence must be considered before any questions can be
approved. Therefore, I will discuss your question with the lawyers, outside your

hearing, and decide whether the question is allowed under the rules. If the question
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is not allowed under the rules, I will not ask it. You should not make any conclusions
from the fact that I do not ask the question. You should not take it personally if I do

not ask the question or if I ask it in a form that is different from what you submitted.
If I do ask your question you should not give the answer to it any greater weight than
you would give to any other testimony.

Remember that you are here to judge the facts impartially. You can submit a
question if testimony of a witness is unclear on an important point or if, after the
lawyers have finished questioning the witness, you think there is still an important
question that has not been asked. You should not submit a question just to argue
with a witness or a question that might suggest your view or conclusion about the

outcome of the case.

Comment

See 1A O’Malley et al, supra, § 10.05 (Questions by jurors — Prohibited), § 10.06
(Questions by jurors — Permitted); Federal Judicial Center § 2 (providing both options). For
variations in other Circuits, see Eighth Circuit § 1.06A (the Notes for Use discuss different
methods for juror questioning).

Juror Questions Within Trial Court’s Discretion; Options. Whether to allow jury
questions is within the discretion of the trial judge. Option 1 is for judges who want to disallow
jury questions explicitly. Option 2 is for judges who want to tell jurors explicitly that they may
submit questions to be asked of witnesses. Some judges, however, may not want to give an
explicit instruction allowing or disallowing jury questions, but may wish instead to wait and see if
jurors inquire about asking questions and then rule on whether to allow questions. If a judge does
not give an explicit instruction, but a juror inquires about asking questions, the judge should then
decide whether to allow or disallow juror questions and, depending on that decision, should
instruct in accordance with the appropriate option given above.

In United States v. Hernandez, 176 F.3d 719, 723 (3d Cir. 1999), the Third Circuit
“approved of the practice [of permitting juror questions] so long as it is done in a manner that
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insures the fairness of the proceedings, the primacy of the court's stewardship, and the rights of
the accused.” Hernandez also held that if the trial judge allows jury questions, the court should
follow a procedure for questions to prevent jury misconduct. /d. at 726 (warning that “the judge
should ask any juror-generated questions, and he or she should do so only after allowing attorneys
to raise any objection out of the hearing of the jury”’). The procedure for jury questions is set forth
in Option 2.

The Third Circuit recognized in Hernandez that there are arguments for and against
allowing jurors to submit questions for witnesses. The best argument in favor of jury questioning
is that it helps jurors clarify factual confusions and understand as much of the facts and issues as
possible so that they can reach an appropriate verdict. /d. at 724-25. On the other hand, allowing
jurors to ask questions may risk turning them into advocates and compromising their neutrality, or
it may waste time if there is a very inquisitive juror. Id. at 724, citing United States v. Bush, 47
F.3d 511 (2d Cir. 1995). In this regard, it is not appropriate to allow jurors to ask questions that
appear to suggest guilt or innocence.

Studies on Juror Questions. The practice of allowing jurors to submit questions for
witnesses has become more prevalent. Field studies indicate that permitting juror questions can
aid juror understanding, and that the feared downsides of juror questions do not materialize in
practice. Steven D. Penrod & Larry Heuer, Tweaking Commonsense: Assessing Aids to Jury
Decision Making, 3 PsycHOL. PuB. PoL'y & L. 259 (1997); Larry Heuer & Steven Penrod, Juror
Notetaking and Question Asking During Trials: A National Field Experiment, 18 LAW & HUM.
BEHAV. 121 (1994). One field study suggests the benefits of permitting juror questions may
increase with the factual and legal complexity of the trial. Larry Heuer & Steven Penrod, Trial
Complexity: A Field Investigation of Its Meaning and Its Effects, 18 LAW & HUM. BEHAV. 29
(1994). Jurors are in favor of permitting juror questions. Neil P. Cohen & Daniel R. Cohen, Jury
Reform in Tennessee, 34 U. MEM. L. REV. 1 (2003). Judges are generally (though not uniformly)
favorable, Leonard B. Sand & Steven Alan Reiss, A Report on Seven Experiments Conducted by
District Court Judges in the Second Circuit, 60 N.Y.U. L. REv. 423 (1985). Lawyers are split,
with one study suggesting that plaintiff/prosecution lawyers favor the practice but defense lawyers
are less enthusiastic. Leonard B. Sand & Steven Alan Reiss, A Report on Seven Experiments
Conducted by District Court Judges in the Second Circuit, 60 N.Y.U. L. REv. 423 (1985); Neil P.
Cohen & Daniel R. Cohen, Jury Reform in Tennessee, 34 U. MEM. L. REv. 1 (2003).
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1.07 Description of Trial Proceedings

The trial will proceed in the following manner:

First: The lawyers will have an opportunity to make opening statements to
you. The prosecutor may make an opening statement at the beginning of the case.
The defendant’s (s’) lawyer(s) may make (an) opening statement(s) after the
prosecutor’s opening statement or the defendant(s) may postpone the making of an
opening statement until after the government finishes presenting its evidence. The
defendant(s) (is) (are) not required to make an opening statement.

The opening statements are simply an outline to help you understand what
each party expects the evidence to show. What is said in the opening statements is
not itself evidence.

Second: After opening statements, the government will introduce the evidence
that it thinks proves the charge(s) stated in the indictment. The government will
present witnesses and the defendant’s (s’) lawyer(s) may cross-examine those
witnesses. The government may also offer documents and other exhibits into
evidence.

Third: After the government has presented its evidence, the defendant(s) may
present evidence, but (ie) (she) (they) (is) (are) not required to do so. As I will tell you
many times during this trial, the government always has the burden or obligation to

prove each and every element of the offense(s) charged beyond a reasonable doubt.
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The defendant(s) (is) (are) presumed to be innocent of the charge(s). The law never
imposes on a defendant(s) in a criminal case the burden of proving (his) (her) (their)
innocence by calling any witnesses, producing any exhibits, or introducing any
evidence.

[If the court knows that the defendant will be presenting an affirmative defense, see
discussion in the Comment below about possible additional instructions.]

Fourth: After all of the evidence has been presented, the lawyers will have the
opportunity to present closing arguments. Closing arguments are designed to
present to you the parties’ theories about what the evidence has shown and what
conclusions may be drawn from the evidence. What is said in closing arguments is
not evidence, just as what is said in the opening statements is not evidence.

Fifth: After you have heard the closing arguments, I will give you orally /and
in writing/ the final instructions concerning the law that you must apply to the
evidence presented during the trial. As I am doing now, I may also give you
instructions on certain aspects of the law throughout the trial, as well as at the end of
the trial.

Sixth: After my final instructions on the law, you will retire to consider your
verdict. Your deliberations are secret. You will not be required to explain your
verdict to anyone. Your verdict must be unanimous; all twelve of you must agree to

it.
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You must keep your minds open during this trial. Do not make up your mind
about any of the questions in this case until you have heard each piece of evidence
and all of the law which you must apply to that evidence — in other words, until you

begin your deliberations.

Comment

See 1A O’Malley et al, supra, § 10.01 (Opening Instruction). For model instructions in
other Circuits outlining the trial procedures, see First Circuit § 1.09; Fifth Circuit § 1.01; Eighth
Circuit § 1.09.

This instruction, specifically the fifth and sixth paragraphs, should be modified if final
instructions are given before closing arguments.

Affirmative Defenses and the Burden of Proof. If the defendant presents at trial an
affirmative defense (i.e., a defense that does not involve one of the elements of the offense(s)
charged) and the law places the burden of persuasion on the defendant as to that defense, then the
discussion in the Third paragraph of this instruction is somewhat inaccurate or incomplete.
Although it will ordinarily be premature to instruct about affirmative defenses during preliminary
instructions, if the trial judge knows that the defendant will be presenting such a defense and if the
defendant does not object, the judge may want to modify the Third paragraph to read as follows:

The government always has the burden or obligation to prove each and every element of
the offense(s) charged beyond a reasonable doubt. The defendant(s) (is) (are) presumed to
be innocent of the charge(s). The law does not impose on the defendant(s) the burden of
proving (his) (her) (their) innocence as to any of the elements of the offense(s) charged.
The defendant(s) (name) in this case will, however, present a defense of (state the
affirmative defense that the defendant(s) will present.) This is what the law calls an
“affirmative defense.” An affirmative defense does not require the defendant(s) to
disprove an element of the offense(s) charged, but does require the defense to prove
certain other things that the law recognizes as a sufficient reason to find the defendant(s)
not guilty. I will instruct you further on this affirmative defense in my final instructions at
the end of the trial.

For model instructions on affirmative defenses and commentary discussing burdens of
proof on defenses, see Chapter 7 (Defenses and Theories of Defense).

23



1.08 Evidence (What is; is Not)

You must make your decision in this case based only on the evidence that you
see and hear in the courtroom. Do not let rumors, suspicions, or anything else that
you may see or hear outside of court influence your decision in any way.

The evidence from which you are to find the facts consists of the following:

(1) The testimony of the witnesses;

(2) Documents and other things received as exhibits; and

(3) Any fact or testimony that is stipulated; that is, formally agreed to by the

parties.

The following are not evidence:

(1) Statements and arguments of the lawyers for the parties in this case;

(2) Questions by the lawyers and questions that I might ask. You must not

assume that a fact is true just because one of the lawyers or I ask a question

about it. It is the witness’ answers that are evidence. Of course, you may need
to consider the question to know what a witness means by his or her answer.

For example, if a witness answers yes to a question, you will have to consider

the question to understand what the witness is saying.

(3) Objections by lawyers, including objections in which the lawyers state

facts;

(4) Any testimony I strike or tell you to disregard; and
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(5) Anything you may see or hear about this case outside the courtroom.

You should use your common sense in weighing the evidence. Consider it in
light of your everyday experience with people and events, and give it whatever
weight you believe it deserves. If your experience and common sense tell you that
certain evidence reasonably leads to a conclusion, you may reach that conclusion.

The rules of evidence control what can be received into evidence. When a
lawyer asks a question or offers an exhibit into evidence, and a lawyer on the other
side thinks that it is not permitted by the rules of evidence, that lawyer may object.
An objection simply means that the lawyer is asking me to decide whether the
evidence should be allowed under the rules. Lawyers have a responsibility to their
clients to make objections when they think evidence being offered is improper under
the rules of evidence. You should not be influenced by the fact that an objection is
made.

You should also not be influenced by my rulings on objections to evidence. If1
overrule an objection, the question may be answered or the exhibit may be received
as evidence, and you should treat the testimony or exhibit like any other. I may allow
evidence (testimony or exhibits) only for a limited purpose. If I do that, I will
instruct you to consider the evidence only for that limited purpose, and you must
follow that instruction.

If I sustain an objection, the question will not be answered or the exhibit will
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not be received as evidence. Whenever I sustain an objection, you must disregard the
question or the exhibit entirely. Do not think about or guess what the witness might
have said in answer to the question; do not think about or guess what the exhibit
might have shown. Sometimes a witness may have already answered before a lawyer
objects or before I rule on the objection. If that happens and if I sustain the
objection, you should disregard the answer that was given.

Also, I may order that some testimony or other evidence be stricken or
removed from the record. If I do that, I will instruct you to disregard that evidence.
That means, when you are deciding the case, you must not consider or be influenced
in any way by the testimony or other evidence that I told you to disregard.

Although the lawyers may call your attention to certain facts or factual
conclusions that they think are important, what the lawyers say is not evidence and is
not binding on you. Itis your own recollection and interpretation of the evidence
that controls your decision. Also, do not assume from anything I do or say during the
trial that I have any opinion about the evidence or about any of the issues in this case

or about what your verdict should be.

Comment

See 1A O’Malley et al, supra, § 12.03. For variations in other Circuits, see First Circuit §
1.05; Fifth Circuit § 1.06; Sixth Circuit § 1.04; Eighth Circuit § 1.03.

If the trial judge knows that he or she will be taking judicial notice of any facts, the judge

should include in describing what is evidence, “(4) Any facts that will be judicially noticed--that
is, facts which I say you may accept as true even without other evidence.”
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1.09 Direct and Circumstantial Evidence

Two types of evidence may be used in this trial, “direct evidence” and
“circumstantial (or indirect) evidence.” You may use both types of evidence in
reaching your verdict.

“Direct evidence” is simply evidence which, if believed, directly proves a fact.
An example of "direct evidence'" occurs when a witness testifies about something the
witness knows from his or her own senses — something the witness has seen,
touched, heard, or smelled.

"Circumstantial evidence" is evidence which, if believed, indirectly proves a
fact. Itis evidence that proves one or more facts from which you could find or infer
the existence of some other fact or facts. An inference is simply a deduction or
conclusion that reason, experience, and common sense lead you to make from the
evidence. An inference is not a suspicion or a guess. Itis a reasoned, logical decision
to find that a disputed fact exists on the basis of another fact.

For example, if someone walked into the courtroom wearing a wet raincoat
and carrying a wet umbrella, that would be circumstantial or indirect evidence from
which you could find or conclude that it was raining. You would not have to find
that it was raining, but you could.

Sometimes different inferences may be drawn from the same set of facts. The

government may ask you to draw one inference, and the defense may ask you to
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draw another. You, and you alone, must decide what inferences you will draw based
on all the evidence.

You should consider all the evidence that is presented in this trial, direct and
circumstantial. The law makes no distinction between the weight that you should
give to either direct or circumstantial evidence. It is for you are to decide how much

weight to give any evidence.

Comment

See 1A O’Malley et al, supra, § 12.04; Hon. Leonard Sand, John S. Siffert, Steven A.
Reiss & Nancy Batterman, Modern Federal Jury Instructions - Criminal (2003) [hereinafter, Sand
et al.] 74-2. For variations in other Circuits, see Fifth Circuit § 1.07; Sixth Circuit § 1.06; Seventh
Circuit § 1.05; Eighth Circuit §§ 1.03 & 1.04; Ninth Circuit § 1.6.

This instruction provides a general explanation of what the terms direct and circumstantial
evidence, infer and inference mean in the context of a trial. This instruction should be given in
most cases since it is likely that the lawyers will use these terms.

In Woodson v. Scott Paper Co., 109 F.3d 913 (3d Cir. 1997), the Third Circuit defined
“direct evidence” as “evidence that proves an ultimate fact in a case without any process of
inference, save inferences of credibility.” Direct evidence is evidence given by a witness as to a
fact which the witness has observed or perceived. In contrast to direct evidence, circumstantial
evidence is offered to prove an ultimate fact, but an inferential step by the fact finder is required to
reach that fact. See United States v. Casper, 956 F.2d 416 (3d Cir. 1992). It is essential that there
be a logical and convincing connection between the facts established and the conclusion inferred.
See, e.g., County Court v. Allen, 442 U.S. 140 (1979); United States v. Soto, 539 F.3d 191, 194
(3d Cir. 2008) (quoting United States v. Cartwright, 359 F.3d 281, 287 (3d Cir.2004)). The fact
that evidence is circumstantial does not mean that it has less probative value than direct evidence.
See Lukon v. Pennsylvania R. Co., 131 F.2d 327 (3d Cir. 1942).

Inferences not Presumptions. In criminal cases, the Constitution mandates the use of
permissive inferences rather than presumptions. See Sandstrom v. Montana, 442 U.S. 510, 515-
17 (1979). The court should avoid the use of the term presume because it may unconstitutionally

shift the burden of proof to the defendant.

(revised 12/09)
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1.10 Credibility of Witnesses

In deciding what the facts are, you must decide what testimony you believe
and what testimony you do not believe. You are the sole judges of the credibility of
the witnesses. Credibility refers to whether a witness is worthy of belief: Is the
witness truthful? Is the witness’ testimony accurate? You may believe everything a
witness says, or only part of it, or none of it.

You may decide whether to believe a witness based on his or her behavior and
manner of testifying, the explanations the witness gives, and all the other evidence in
the case, just as you would in any important matter where you are trying to decide if
a person is truthful, straightforward, and accurate in his or her recollection. In
deciding the question of credibility, remember to use your common sense, your good
judgment, and your experience.

In deciding what to believe, you may consider a number of factors:

(1) The opportunity and ability of the witness to see or hear or know the things

about which the witness testifies;

(2) The quality of the witness’ knowledge, understanding, and memory;

(3) The witness’ appearance, behavior, and manner while testifying;

(4) Whether the witness has an interest in the outcome of the case or any

motive, bias, or prejudice;

(5) Any relation the witness may have with a party in the case and any effect
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that the verdict may have on the witness;

(6) Whether the witness said or wrote anything before trial that is different

from the witness’ testimony in court;

(7) Whether the witness’ testimony is consistent or inconsistent with other

evidence that you believe [alternative: how believable the witness’ testimony is

when considered with other evidence that you believe]; and

(8) Any other factors that bear on whether the witness should be believed.

Inconsistencies or discrepancies in a witness’ testimony or between the
testimony of different witnesses may or may not cause you to disbelieve that witness’
testimony. Two or more persons witnessing an event may simply see or hear it
differently. Mistaken recollection, like failure to recall, is a common human
experience. In weighing the effect of an inconsistency, you should consider whether
it is about a matter of importance or an insignificant detail. You should also consider
whether the inconsistency is innocent or intentional.

You are not required to accept testimony even if the testimony is not
contradicted and the witness is not impeached. You may decide that the testimony is
not worthy of belief because of the witness’ bearing and demeanor, or because of the
inherent improbability of the testimony, or for other reasons that are sufficient to
you.

After you make your own judgment about the believability of a witness, you
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can then attach to that witness’ testimony the importance or weight that you think it
deserves.

The weight of the evidence to prove a fact does not necessarily depend on the
number of witnesses who testify. What is more important than numbers is how
believable the witnesses are, and how much weight you think their testimony

deserves.

Comment

See 1A O’Malley et al, supra, § 15.01 (Credibility of Witnesses--Generally). For
variations in other Circuits, see First Circuit § 1.08; Fifth Circuit § 1.02; Eighth Circuit § 1.06;
Ninth Circuit §§ 1.10, 1.11; Eleventh Circuit § 3.1.

This instruction should be given in the preliminary instructions at the beginning of the
trial. In the final instructions, Instruction No. 3.04 (Credibility of Witnesses) should be given.
The last paragraph of this instruction may be given usefully in a case in which witnesses on one
side outnumber the other.

Some judges may want to explain the factors in this instruction by presenting them as
questions that the jurors should ask themselves. See Sixth Circuit § 1.07.
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1.11 Nature of the Indictment

The government has charged the defendant (name) with violating federal law,
specifically (state the offense(s) charged). The charge(s) against (name) (is) (are)
contained in the indictment. An indictment is just the formal way of specifying the
exact crime(s) the defendant is accused of committing. An indictment is simply a
description of the charge(s) against a defendant. It is an accusation only. An
indictment is not evidence of anything, and you should not give any weight to the fact

that (name) has been indicted in making your decision in this case.

Comment

See 1A O’Malley et al, supra, §10.01. For variations in other Circuits, see First Circuit §
1.02; Sixth Circuit § 1.03; Seventh Circuit § 2.01; Ninth Circuit § 1.2; Eleventh Circuit § 2.1.
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1.12 Elements of the Offense(s) Charged

The defendant (name) is charged in the indictment with committing the offense
of (state the offense charged). To help you follow the evidence, I will now give you a
brief summary of the elements of that offense, each of which the government must
prove beyond a reasonable doubt in order to convict (name) of the offense charged.
The elements are:

First: (State the first element);

Second: (State the second element);

Third: (State the third element); and

(State each additional element).

(Name) is also charged with committing the offense of (state any additional
offenses charged). The elements of that offense are:

(State the elements of any additional offenses, as above.)

What I have just told you is only a preliminary outline of the elements of the
offense(s) charged. At the end of trial, I will give you final instructions on the
elements of the offense(s) charged and on other matters of law. Those final
instructions will be more detailed; they will guide you in reaching your verdict in this

case.

Comment

See 1A O’Malley et al, supra, § 10.01. For variations in other Circuits, see First Circuit §
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1.04; Eighth Circuit § 1.02; Ninth Circuit § 1.2; Eleventh Circuit Basic Instructions § 8.

The trial judge should outline the elements of each offense charged, in language that is as
plain as possible. In a complex case or where there are complicated charges, the trial judge might
find it useful to confer with the attorneys before the preliminary instructions to discuss how to
formulate the preliminary instruction on the elements of the offenses.

Studies on Preliminary Instructions Regarding Elements of Charged Offense(s).
Giving the jury in preliminary instructions at the beginning of the trial a brief outline of the
elements of the offense(s) charged will assist the jurors in understanding the evidence as it is
presented and also in understanding the judge’s final instructions explaining the elements in more
detail. Field studies and experiments suggest that such preliminary instructions (“preinstruction’)
improve jury performance, especially in more complicated cases. Lynne ForsterLee et al., Juror
Competence in Civil Trials: Effects of Preinstruction and Evidence Technicality, 78 J. APPLIED
PsycHoL. 14 (1993); Vicki L. Smith, Impact of Pretrial Instruction on Jurors’ Information
Processing and Decision Making, 76 J. APPLIED PsycHOL. 220 (1991); Larry Heuer & Steven D.
Penrod, Instructing Jurors: A Field Experiment with Written and Preliminary Instructions, 13
LAw & Hum. BEHAV. 409 (1989); Donna Cruse & Beverly A. Browne, Reasoning in a Jury
Trial: The Influence of Instructions, 114 J. GEN. PsycHOL. 129 (1987); Saul M. Kassin &
Lawrence S. Wrightsman, On the Requirements of Proof: The Timing of Judicial Instruction and
Mock Juror Verdicts, 37 J. PERSONALITY & SOCIAL PSYCHOLOGY 1877 (1979); Amiram Elwork
et al., Juridic Decisions: In Ignorance of the Law or in Light of It?, 1 LAW & HUM. BEHAV. 163
(1977). The benefits of preinstruction may be heightened when jurors are also permitted to take
notes during trial. Lynne ForsterLee & Irwin A. Horowitz, Enhancing Juror Competence in a
Complex Trial, 11 APPLIED COGNITIVE PSYCHOLOGY 305 (1997). Preinstruction has also
received favorable reviews from practitioners in at least one study. Leonard B. Sand & Steven
Alan Reiss, 4 Report on Seven Experiments Conducted by District Court Judges in the Second
Circuit, 60 N.Y.U. L. REV. 423 (1985). A practical problem noted in one study is that, of course,
it is not always possible to anticipate the precise nature of the issues before evidence is presented.
Vicki L. Smith, The Feasibility and Utility of Pretrial Instruction in the Substantive Law: A
Survey of Judges, 14 LaAw & HUM. BEHAV. 235 (1990).

For comprehensive instructions on the elements of many federal crimes, see the model
instructions in Chapter 6 (Elements of Offenses).

If the indictment contains multiple counts or if there are multiple defendants who are being
tried together, see Instructions Nos. 1.14-1.17 (Separate Consideration).

34



1.13 Presumption of Innocence; Burden of Proof; Reasonable Doubt

The defendant (name) has pleaded not guilty to the offense(s) charged. (Name)
is presumed to be innocent. (He) (She) starts the trial with a clean slate, with no
evidence against (him) (her). The presumption of innocence stays with (name) unless
and until the government presents evidence that overcomes that presumption by
convincing you that (name) is guilty of the offense(s) charged beyond a reasonable
doubt. The presumption of innocence requires that you find (name) not guilty, unless
you are satisfied that the government has proved guilt beyond a reasonable doubt.

The presumption of innocence means that (name) has no burden or obligation
to present any evidence at all or to prove that (%e) (she) is not guilty. The burden or
obligation of proof is on the government to prove that (name) is guilty, and this
burden stays with the government throughout the trial.

In order for you to find (name) guilty of the offense(s) charged, the government
must convince you that (name) is guilty beyond a reasonable doubt. That means that
the government must prove each and every element of the offense(s) charged beyond
a reasonable doubt. A defendant may not be convicted based on suspicion or
conjecture, but only on evidence proving guilt beyond a reasonable doubt.

Proof beyond a reasonable doubt does not mean proof beyond all possible
doubt or to a mathematical certainty. Possible doubts or doubts based on conjecture

or speculation are not reasonable doubts. A reasonable doubt is a fair doubt based
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on reason, logic, common sense, or experience. A reasonable doubt means a doubt
that would cause an ordinary reasonable person to hesitate to act in matters of
importance in his or her own life. It may arise from the evidence, or from the lack of
evidence, or from the nature of the evidence.

If, after hearing all the evidence, you are convinced that the government has
proved (name) guilty beyond a reasonable doubt, you should return a verdict of
guilty. However, if you have a reasonable doubt as to an element of an offense, then

you must return a verdict of not guilty.

Comment

See 1A O’Malley et al, supra, § 10.01. For variations in other Circuits, see First Circuit §
1.02, Fifth Circuit §§ 1.01 & 1.05, Sixth Circuit § 1.03, Seventh Circuit §2.03, Ninth Circuit §1.2,
Eleventh Circuit § 2.1.

It is imperative that the trial judge accurately define the government’s burden of proof and
the meaning of “beyond a reasonable doubt.” As long as these concepts are accurately conveyed
to the jury, there are no specific words that must be used. See, e.g., United States v. Dufresne, 58
Fed. Appx. 890 (3d Cir. 2003); United States v. Hernandez, 176 F.3d 719 (3d Cir. 1999). This
instruction is modeled after the instructions the Third Circuit approved in these cases. In United
States v. Hoffecker, 530 F.3d 137, 175 (3d Cir. 2008), the Third Circuit noted that the reasonable
doubt instruction upheld in that case and approved in Hernandez mirrored our model instruction,
Third Circuit Model Criminal Jury Instructions § 3.06.

“Two Inference” Instruction Disapproved. In United States v. Issac, 134 F.3d 199 (3d
Cir. 1998), the Third Circuit considered a challenge to the district court’s instructions on
reasonable doubt. Specifically the district court gave the so-called “two inference” instruction, as
follows: “So if the jury views the evidence in the case as reasonably permitting either of two
conclusions, one of innocence, the other of guilt, the jury should, of course, adopt the conclusion
of innocence.” 134 F.3d at 202. The Third Circuit in Issac first noted that in United States v.
Jacobs, 44 F.3d 1219, 1226 & n. 9 (3d Cir.), cert. denied, 514 U.S.1101 (1995), it “urged trial
courts to heed the Second Circuit's criticism of the "two-inference" instruction when it is
specifically brought to their attention.” (The Court’s reference to the Second Circuit was to
United States v. Inserra, 34 F.3d 83, 91 (2d Cir.1994), which held that the "two-inference"
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instruction is improper because it "may mislead a jury into thinking that the government's burden
is somehow less than proof beyond a reasonable doubt,”’quoting United States v. Khan, 821 F.2d
90, 93 (2d Cir.1987)). The Third Circuit in Issac continued, “Although we disapproved of the
"two-inference" instruction in Jacobs, we did not hold that the instruction was so constitutionally
deficient per se that it infected the entire instruction on reasonable doubt. 44 F.3d at 1226.”
Ultimately, the Third Circuit upheld the instruction in Issac, because “this deficiency was rectified
by the remainder of the reasonable doubt instruction.” 134 F.3d at 202. Courts are, nevertheless,
advised to instruct in accordance with the instruction above and to abstain from using the “two-
inference” instruction.

(revised 12/09)
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1.14 Separate Consideration — Single Defendant Charged with Multiple Offenses

(Name) is charged with (more than one offense) (several offenses); each offense is
charged in a separate count of the indictment.

The number of offenses charged is not evidence of guilt, and this should not influence
your decision in any way. You must separately consider the evidence that relates to each
offense, and you must return a separate verdict for each offense. For each offense charged,
you must decide whether the government has proved beyond a reasonable doubt that the
defendant is guilty of that particular offense.

Your decision on one offense, whether guilty or not guilty, should not influence your

decision on any of the other offenses charged. Each offense should be considered separately.

Comment

See 1A O’Malley et al, supra, § 10.01. For variations in other Circuits, see Fifth Circuit §
1.21; Sixth Circuit § 2.01A; Ninth Circuit § 3.12; Eleventh Circuit § 10.1
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1.15 Separate Consideration — Multiple Defendants Charged with a Single Offense

The defendants (names) are all charged with one offense. In our system of
justice, however, guilt or innocence is personal and individual. You must separately
consider the evidence against each defendant, and you must return a separate verdict
for each defendant. For each defendant, you must decide whether the government
has proved that particular defendant guilty beyond a reasonable doubt.

Your decision on one defendant, whether guilty or not guilty, should not
influence your decision on any of the other defendants. Each defendant should be

considered individually.

Comment

See 1A O’Malley et al, supra, § 10.01. For variations in other Circuits, see Fifth Circuit §
1.22; Sixth Circuit § 2.01B; Ninth Circuit § 3.13; Eleventh Circuit § 10.03.
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1.16 Separate Consideration — Multiple Defendants Charged with the Same
Offenses

The defendants (names) are all charged with (more than one offense) (several offenses);
each offense is charged in a separate count of the indictment. The number of offenses
charged is not evidence of guilt, and this should not influence your decision in any way.
Also, in our system of justice, guilt or innocence is personal and individual. You must
separately consider the evidence against each defendant on each offense charged, and you
must return a separate verdict for each defendant on each offense. For each defendant and
offense, you must decide whether the government has proved beyond a reasonable doubt
that the particular defendant is guilty of the particular offense.

Your decision on any one defendant or any one offense, whether guilty or not guilty,
should not influence your decision on any of the other defendants or offenses. Each

defendant and each offense should be considered separately.

Comment

See 1A O’Malley e al, supra, § 10.01. For variations in other Circuits, see Fifth Circuit §
1.22; Sixth Circuit § 2.01B & C; Ninth Circuit § 3.13; Eleventh Circuit § 10.03.
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1.17 Separate Consideration — Multiple Defendants Charged with Different
Offenses

The defendants (names) are charged with different offenses. I will explain to you in
more detail shortly which defendants are charged with which offenses. Before I do that,
however, I want to emphasize several things.

The number of offenses charged is not evidence of guilt, and this should not influence
your decision in any way. Also, in our system of justice, guilt or innocence is personal and
individual. You must separately consider the evidence against each defendant on each
offense charged, and you must return a separate verdict for each defendant for each offense.
For each defendant and each offense, you must decide whether the government has proved
beyond a reasonable doubt that a particular defendant is guilty of a particular offense.

Your decision on any one defendant or any one offense, whether guilty or not guilty,
should not influence your decision on any of the other defendants or offenses. Each

defendant and each offense should be considered separately.

Comment

See 1A O’Malley et al, supra, § 10.01. For variations in other Circuits, see Fifth Circuit §
1.23; Sixth Circuit § 2.01D; Ninth Circuit § 3.14; Eleventh Circuit § 10.04.
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1.18 Pro Se Defendant

(Name of defendant) has decided to represent (himself) (herself) in this trial and not to
use the services of a lawyer. (He) (She) has a constitutional right to do that. (His) (Her)
decision has no bearing on whether (%e) (she) is guilty or not guilty, and it must not affect
your consideration of the case.

Because (name of defendant) has decided to act as (his) (her) own lawyer, you will hear
(him) (her) speak at various times during the trial. (He)(She) may make an opening
statement and closing argument. (He) (She) may ask questions of witnesses, make
objections, and argue to the court. 1 want to remind you that when (name of defendant)
speaks in these parts of the trial (he) (she) is acting as a lawyer in the case, and (%is) (her)
words are not evidence. The only evidence in this case comes from witnesses who testify

under oath on the witness stand and from exhibits that are admitted.

Comment
This instruction is derived from Eighth Circuit § 2.22 and Federal Judicial Center § 6.

Assuring Valid Counsel Waiver. This instruction should be given when a defendant
exercises the constitutional right under Faretta v. California, 422 U.S. 806 (1975), to waive the
Sixth Amendment right to assistance of counsel and proceed pro se. In order to assure that the
waiver is valid, the court should engage in a colloquy with the defendant following the outline set
forth in United States v. Peppers, 302 F.3d 120, 136-37 (3d Cir. 2002) (based in part on § 1.02 of
the Benchbook for U.S. District Court Judges (4th ed. 2000)). See also lowa v. Tovar, 541 U.S.
77, 88-91 (2004) (emphasizing that there is no script for the colloquy and that the requirements
depend on the particular circumstances of the case and holding that the trial court was not required
to inform the defendant that an attorney could provide an independent opinion or that without an
attorney the defendant risked overlooking a defense).

The instruction informs the jury of the defendant’s choice to proceed pro se. In addition, it

directs the jury to treat the words spoken by the defendant while functioning as counsel like those
of any other lawyer and not to treat them as evidence in the case.
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Standby Counsel. The court may appoint standby counsel to assist the pro se defendant.
A pro se defendant is not constitutionally entitled to standby counsel or to hybrid representation,
in which the defendant shares the role of counsel with standby counsel. See McKaskle v. Wiggins,
465 U.S. 168 (1984). Nevertheless, the trial court has discretion to permit either and may even
appoint standby counsel over the defendant’s objection. See McKaskle, 465 U.S. 182-83; Faretta,
422 U.S. at 834 n.46. In McKaskle, the Court held that the pro se defendant is constitutionally
entitled to actual control of the case and the appearance to the jury of actual control; standby
counsel must interfere with neither aspect of the right to self-representation. McKaskle, 465 U.S.
at 187. If the court appoints standby counsel, the court may wish to inform the jury of standby
counsel’s role in the case.
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1.19 Corporate Criminal Responsibility /if there is a corporate defendant]

The defendant (name) is a corporation. A corporation is a legal entity that may act
only through individuals who are called its agents. The agents of a corporation are its
officers, directors, employees, and other persons who are authorized by the corporation to
act for it.

You may find a corporate defendant guilty or not guilty of the offense(s) charged
under the same instructions that apply to an individual defendant. You must give to a
corporate defendant the same impartial consideration of the evidence that you would give to
any individual.

The legal responsibility of a corporation, if any, is based on the conduct of its agents.
To find (name of corporate defendant) guilty of the offense(s) charged, you will need to find
that the government proved beyond a reasonable doubt that each of the elements of (¢:¢)
(each) offense was committed by an officer, director, employee, or some other agent of (name
of corporate defendant) and that this person committed those elements within the course and
scope of (his) (her) employment or agency and that this person committed those elements
with the intent to benefit (name of corporate defendant).

This is only a preliminary outline of corporate criminal responsibility. At the end of
the trial, I will give you final instructions on corporate criminal responsibility and on other
matters of law. Those final instructions will be more detailed; they will guide you in

reaching your verdict in this case

Comment
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This instruction should be given as part of preliminary instructions when there is a
corporate defendant. In those cases, the final instructions should also include Instruction No. 7.06
(Corporate Criminal Responsibility), which more fully explains corporate criminal responsibility.
Neither O’Malley et al, supra, nor the other Circuits include a preliminary instruction on this
point, but they do include final instructions on corporate criminal responsibility, as listed in the
Comment to Instruction 7.06 (Corporate Criminal Responsibility).
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Chapter 2: Instructions For Use During Trial

2.01
2.02
2.03
2.04
2.05
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2.08
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2.11
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2.14
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2.16
2.17
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2.20
2.21
2.22
2.23
2.24
2.25
2.26

2.27
2.28
2.29
2.30
2.31
2.32
2.33
2.34
2.35
2.36
2.37

Recesses

Stipulated Testimony

Stipulation of Fact

Judicial Notice (F.R.E. 201)

Audio/Video Recordings - Consensual

Audio/Video Recordings - Non-consensual (Wiretaps)

Audio/Video Recordings - Transcripts

Transcript of Recording in Foreign Language

Opinion Evidence (Expert Witnesses)

Opinion Evidence (Lay Witnesses) (F.R.E. 701)

Limited Admissibility: Evidence Admitted for a Limited Purpose

Limited Admissibility: Evidence Admitted Against Only One Defendant
Prior Conviction of Defendant Charged with Possession of a Firearm by a
Convicted Felon (18 U.S.C.A. § 922(g))

Stricken Testimony, Disregard

Prior Consistent Statements (F.R.E. 801(d)(1)(B))

Impeachment of Witness — Prior Inconsistent Statement for Credibility Only
Impeachment of Defendant's Character Witness (F.R.E. 404, 405)
Impeachment of Witness — Prior Bad Acts (F.R.E. 608(b))

Impeachment of Witness — Prior Conviction (F.R.E. 609)

Impeachment of Witness — Violation of Sequestration Order

Fifth Amendment Privilege of Witness Other Than the Defendant
Witness Who Has Pleaded Guilty to the Same or Related Charges
Defendant's Prior Bad Acts or Crimes (F.R.E. 404(b))

Impeachment of Defendant - Prior Bad Acts (F.R.E. 608(b))
Impeachment of Defendant - Prior Conviction (F.R.E. 609)

Impeachment of Defendant - Prior Inconsistent Statement Taken in Violation of
Miranda

Prior Statement of Defendant — Single Defendant on Trial

Prior Statement of a Defendant — Multi-Defendant Trial

Photographs, Inflammatory

Photograph of Defendant ("Mug Shots")

Dismissal During Trial of Some Charges Against Single Defendant
Disposition During Trial of All Charges Against One or More Co-Defendant(s)
Previous Proceeding (Trial) of Defendant

Disruptive Defendant

Discharge of Defense Counsel During Trial

Prejudicial Publicity During Trial

Instructions Prior to Closing Arguments



2.01 Recesses

We are about to take a break or recess during the trial, and I want to
remind you of the instructions I gave you earlier about your conduct as
jurors.

During this recess and all other recesses, do not discuss this case with
anyone, including your fellow jurors, other people involved in the trial,
members of your family, friends, or anyone else. Do not speak at all with any
of the parties, the witnesses, or the attorneys. Do not permit anyone to discuss
the case with you. If anyone approaches you and tries to talk to you about the
case, please report that to me, through my courtroom deputy, immediately.

While I do not know whether there is any news coverage of this
case, do not watch or listen to any news reports concerning this trial on
television or on radio and do not read any news accounts of this trial in a
newspaper or on the Internet. Do not use the internet to search for
information about the parties, witnesses, lawyers, or anyone else associated
with the trial. The only information you are to consider in deciding this case
is what you learn in this courtroom.

Remember to keep an open mind. Do not make up your mind about
the verdict until you have heard all the evidence, I have given you final
instructions about the law at the end of trial, and you have discussed the case

with your fellow jurors during your deliberations.

Comment

See Kevin F. O'Malley, Jay E. Grenig, & Hon. William C. Lee, 1A Federal Jury
Practice and Instructions [hereinafter O’Malley et al, supra] § 11.01(Admonitions At



Court Recess--Long Form), § 11.02 (Admonitions At Court Recesses--Short Form). For
variations, see Eighth Circuit § 2.01; Ninth Circuit § 2.1.



2.02 Stipulated Testimony

The parties have agreed what (name of witness)'s testimony would be if
called as a witness. You should consider that testimony in the same way as if

it had been given here in court by the witness.

Comment

The instruction is derived from Ninth Circuit § 2.3. For variations, see Hon.
Leonard Sand, John S. Siffert, Walter P. Loughlin, Steven A. Reiss & Nancy Batterman,
Modern Federal Jury Instructions - Criminal Volumes (Matthew Bender 2003)
[hereinafter, Sand et al., supra] 5-7 and Eighth Circuit § 2.02.

When the parties stipulate to what a witness would testify to if called, it is error to
instruct the jury that it must consider the stipulated testimony as true. See United States
v. Bennally, 756 F.2d 773 (10th Cir. 1985). See Instruction 2.03 (Stipulation of Fact) if
the stipulation is as to an issue of fact.



2.03 Stipulation of Fact

The Government and the defendant(s) have agreed that (set forth
stipulated fact(s)) (is)(are) true. You should therefore treat (this fact)(these
facts) as having been proved. You are not required to do so, however, since

you are the sole judge of the facts.

Comment

See 1AO’Malley et al., supra, § 12.03, Sand et al., supra, 5-6, and Ninth Circuit §
2.4. For variations, see Ninth Circuit § 2.4 and Federal Judicial Center § 12.

In a criminal case, the jury is not necessarily bound by a stipulation between the
parties. In United States v. Cornish, 103 F.3d 302 (3d Cir. 1997), the defendant
unsuccessfully argued that the trial court’s instruction gave too binding an effect to the
stipulation concerning the defendant’s prior conviction. The trial court simply instructed
the jury that “it’s been agreed that on April 16th, 1994, defendant had been previously
convicted of such a crime.” The Third Circuit concluded that the instruction was not
plain error. Nevertheless, the court appeared to express a preference for instructions that
tell the jurors they “should” treat stipulated facts as having been proved, commenting that
such instructions “avoid the hazard, apparent or not, of directing a verdict on a factual
issue and would be shielded from constitutional challenge.” Id. at 306-07.

In cases where a stipulation may amount to an admission to an element of the
offense, the judge may wish to exercise caution. The Third Circuit has yet to address the
question, but judges may wish to ascertain that the defendant understands the contents of
the stipulation and agrees to it.



2.04 Judicial Notice (F.R.E. 201)

I have taken judicial notice of certain facts. (State the fact(s) that are
being judicially noticed.) 1 believe (this fact is)(these facts are) [(of such common
knowledge)(can be so accurately and readily determined from) (name accurate
source)] that (it)(they) cannot reasonably be disputed. You may accept this
fact as proven, but are not required to do so. As with any fact, the final
decision whether or not to accept it is for you to make, and you are not

required to agree with me.

Comment

This instruction is derived from Eighth Circuit § 2.04. For variations, see 1A
O’Malley et al., supra, § 12.03; Sand et al., supra, 5-5; Sixth Circuit § 7.19; Seventh
Circuit § 1.02; and Ninth Circuit § 2.5.

Rule 201 of the Federal Rules of Evidence governs judicial notice of adjudicative
facts. Rule 201(b) defines the kinds of facts that may be judicially noticed:

A judicially noticed fact must be one not subject to reasonable dispute in
that it is either (1) generally known within the territorial jurisdiction of the
trial court or (2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.

Judicial notice may be taken at any stage of the proceedings, but generally only after the
parties have been afforded an opportunity to be heard on the matter. An instruction on
judicial notice should be given at the time that notice is taken. It may also be given at the
time the jury is charged at the close of the evidence.

Rule 201(g) directs that “[i]n a criminal case, the court shall instruct the jury that
it may, but is not required to, accept as conclusive any fact judicially noticed.” In this
regard, the rule for criminal cases differs from the rule for civil cases, in which the jury
has no discretion to reject judicially noticed facts. The Third Circuit has noted with
approval instructions that adhere to the language of the rule for criminal cases. See
United States v. Mitchell, 365 F.3d 215, 251 n.28 (3d Cir. 2004); United States v. Saada,
212 F.3d 210, 223 (3d Cir. 2000). While approving the trial court’s instructions in both
Mitchell and Saada, the court did not include the text of either instruction. As a result, it
is not clear whether the court tracked the language of the rule exactly.



2.05 Audio/Video Recordings - Consensual

You are about to hear (audio)(video) recordings of conversations with
the defendant(s) made without (his)(her)(their) knowledge. These recordings
were made with the consent and agreement of (name), one of the other parties
to the conversations.

The use of this procedure to gather evidence is lawful and the

recordings may be used by either party.

Comment
See Sand et al., supra, 5-10.

This instruction addresses the jurors’ possible concern about the legality of
recordings offered in evidence. It should not be given routinely, but should be given if
there is reason to believe the jury would be concerned and if it is requested by either

party.



2.06 Audio/Video Recordings — Non-consensual (Wiretaps)

You are about to hear recordings of conversations with the
defendant(s) which were made without the knowledge of the parties to the
conversations, but with the consent and authorization of the court. These
recordings, sometimes referred to as wiretaps, were lawfully obtained.

The use of this procedure to gather evidence is lawful and the

recordings may be used by either party.

Comment
See Sand et al., supra, 5-11.

This instruction addresses the jurors’ possible concern about the legality of
recordings offered by the government. It should not be given routinely, but should be
given if there is reason to believe the jury would be concerned and if it is requested by
either party.



2.07 Audio/Video Recordings - Transcripts

You are about to hear (audio)(video) recordings that were received in
evidence, and you will be given written transcripts of the recordings.

Keep in mind that the transcripts are not evidence. They are being
given to you only as a guide to help you follow what was being said. The
recordings themselves are the evidence. If you notice any differences between
what you hear in the recordings and what you read in the transcripts, you
must rely on what you hear, not what you read. And if you cannot hear or
understand certain parts of the recordings, you must ignore the transcripts as
far as those parts are concerned.

[The transcripts name the speakers. But remember, you must decide who is
actually speaking in the recording. The names on the transcript are used simply

for your convenience.]

Comment

See Sixth Circuit § 7.17 and Eighth Circuit § 2.06. For variations, see 1A
O’Malley et al., supra, § 14.09; Sand et al, supra, 5-9; First Circuit § 2.08; Fifth Circuit §
1.42; Seventh Circuit § 3.17; and Ninth Circuit § 2.17.

Audio and video recordings are generally admissible “‘[u]nless the unintelligible
portions of the tapes are so substantial as to render the recordings as a whole
untrustworthy.”” United States v. Salvo, 34 F.3d 1204, 1220 (3d Cir. 1994) (citing United
States v. Arango-Correa, 851 F.2d 54, 58 (2d Cir. 1988) (quoting Monroe v. United
States, 234 F.2d 49, 55 (D.C. Cir.), cert. denied, 352 U.S. 873 (1956))).

The trial judge has discretion to admit transcripts for use with the recordings. In
United States v. Adams, 759 F.2d 1099, 1115 (3d Cir.), cert. denied, 474 U.S. 906 (1985),
the court upheld the admission of a tape recording and transcript, noting that “the judge
instructed the jury that the tape recording controlled over the transcript in case of error or
ambiguity.” See also Salvo, 34 F.3d at 1220 (concluding that trial court’s instruction that
tape controlled and transcript was not evidence protected against unfairness).



This instruction should be given when the recording is played. Instruction 4.06
(Audio/Video Recordings - Transcripts) should be included in the final charge.

The bracketed paragraph should be included only if there is a dispute about the
identity of the speakers in the recording . Government of the Virgin Islands v. Martinez,
847 F.2d 125, 128 (3d Cir. 1988). When such a dispute arises, the preferred solution is to
use neutral designations, such as “Speaker 1" and “Speaker 2" rather than names. /d. at
129.

If defense counsel contests the accuracy of a government transcript, the court
should consult with the attorneys to determine how to handle the question of the accuracy
of the transcript. In some cases, the defense may prefer to address the question entirely
on cross-examination and will not offer a defense transcript. If the defense offers its own
transcript, the attorneys may request that the jurors have both the defense transcript and
the prosecution transcript as they listen to the recording. Alternatively, the defense may
prefer to have the entire recording or portions of the recording replayed for the jury
during the defense case. If the court admits two alternative transcripts, the court should
give the jury an appropriately adapted version of the following instruction, based on the
instruction suggested by Sand in the notes to Instruction 5-9:

You have been handed two separate transcripts. One contains the
government's interpretation of what appears on the tape recording; the
other contains the defense interpretation. Both of these versions of the
transcript have been given to you as a guide to assist you in listening to
the tapes. Neither transcript has been received in evidence. Rather, it is the
tape recording which is the evidence and the transcripts are only guides.
Therefore, you must listen to the tapes themselves very carefully. You
alone should make your own interpretation of what appears on the tapes
from what you hear. You may use both the government version and the
defense version of the transcripts to assist you in this task. If you think
you hear something differently than the government or the defense has
interpreted on their versions of the transcripts, then you are to follow your
own interpretation. You may agree partially with each, and you may
accept those portions you agree with and reject those portions you
disagree with. You need not select between the two versions, and you may
come up with your own findings of what appears on the tapes.

You, the jury, are the sole judges of the facts.
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2.08 Transcript of Recording in Foreign Language

You are about to listen to (an audio)(a video) recording in (language
used). Each of you has been given a transcript of the recording which has
been admitted into evidence. The transcript is a translation of the foreign
language recording.

Although some of you may know the (language used), it is important
that all jurors consider the same evidence. Therefore, you must accept the
English translation contained in the transcript and disregard any different

meaning.

Comment
This instruction is derived from Ninth Circuit § 2.8.

This instruction should be given when recordings in a foreign language are
admitted.

When foreign language recordings are introduced, the court should first
encourage the parties to agree on a transcript. United States v. Zambrana, 841 F.2d 1320,
1335-36 (7th Cir. 1988). If the parties cannot agree on a transcript, then each party may
produce its own version either of the entire transcript or of disputed portions of the
transcript and also present evidence to establish the accuracy of its transcript. In
addition, each party may introduce evidence to challenge the accuracy of the other
party’s transcript. Zambrana, 841 F.2d at 1336. In the event of a dispute, the court
should add the following language to the instruction:

Whether a transcript is an accurate translation, in whole or in part, is for
you to decide. In considering whether a transcript is an accurate
translation of a conversation, you should consider the testimony presented
to you regarding how, and by whom, the transcript was made. You may
consider the knowledge, training, and experience of the translator, as well
as the nature of the conversation and the reasonableness of the translation
in light of all the evidence in the case.

See United States v. Gutierrez, 367 F.3d 733, 736 (8th Cir. 2004); Seventh Circuit § 3.18.
The Committee on Federal Criminal Jury Instructions of the Seventh Circuit also

suggests that, if the jury views a visual recording of the conversation, the court should
instruct the jury that "You may consider the actions of a person, the facial expressions
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and lip movements that you can observe on videotapes to help you to determine the
identity of speakers." See Seventh Circuit § 3.18 (comment).
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Chapter 2: Instructions For Use During Trial

2.09 Opinion Evidence (Expert Witnesses)

The rules of evidence ordinarily do not permit witnesses to state their
own opinions about important questions in a trial, but there are exceptions to
these rules.

You will hear testimony from (state the name of the person(s) who will
offer an opinion). Because of (his)(her)(their) knowledge, skill, experience,
training, or education in the field of (state the witness(es)’s field),
(Mr.)(Ms.)(Dr.) (name) will be permitted to offer (an) opinion(s) in that field
and the reasons for (that)(those) opinion(s).

The opinion(s) (this)(these) witness(es) state(s) should receive whatever
weight you think appropriate, given all the other evidence in the case. In
weighing this opinion testimony you may consider the witness' qualifications,
the reasons for the witness' opinions, and the reliability of the information
supporting the witness' opinions, as well as the other factors I will discuss in
my final instructions for weighing the testimony of witnesses. You may
disregard the opinion(s) entirely if you decide that (Mr.)(Ms.)(Dr.) (name)’s
opinion(s) (is)(are) not based on sufficient knowledge, skill, experience,
training, or education. You may also disregard the opinion(s) if you conclude
that the reasons given in support of the opinion(s) are not sound, or if you
conclude that the opinion(s) (is)(are) not supported by the facts shown by the
evidence, or if you think that the opinion(s) (is)(are) outweighed by other

evidence.
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Comment

See Fed. R. Evid. 702; 1A O’Malley et al., supra, § 14.01. For model or pattern
instruction from other Circuits regarding expert or opinion testimony in criminal cases,
see First Circuit § 2.06; Fifth Circuit § 1.17; Sixth Circuit § 7.03; Eighth Circuit § 4.10;
Ninth Circuit § 4.16; Eleventh Circuit § 7.

This instruction should be given at the time a witness is qualified to give an
opinion. For a comparable instruction that should be given in the final instructions to the
jury, see Instruction 4.08 (Opinion Evidence (Expert Witnesses)). This instruction
should only be used when an “expert” witness is about to offer opinion testimony. When
lay witnesses are permitted to offer an opinion, use Instruction 4.09 (Opinion Evidence
(Lay Witnesses)). If both expert and lay witnesses are permitted to give opinion
testimony, both sets of instructions should be given.

These instructions avoid labeling the witness as an “expert.” If the court refrains
from designating the witness as an “expert” this will “ensure[] that trial courts do not
inadvertently put their stamp of authority” on a witness’ opinion, and will protect against
the jury’s being “overwhelmed by the so-called ‘experts’.” Hon. Charles Richey,
Proposals to Eliminate the Prejudicial Effect of the Use of the Word “Expert” Under the
Federal Rules of Evidence in Criminal and Civil Jury Trials, 154 F.R.D. 537, 559 (1994).
See also Fed. R. Evid. 702 advisory committee’s note (2000) (cautioning against
instructing the jury that the witness is an “expert”).

Before the beginning of trial, the judge should discuss with counsel that they
should also avoid using the word “expert” to refer to the witnesses. However, if counsel
refers to witnesses as “experts,” the trial judge should modify the instruction by telling
the jury what an “expert” is. Therefore, the court should include, after the first paragraph
of the model instruction set forth above, the following additional paragraph:

The defendant’s lawyer/the prosecutor called
(Mr.)(Ms.)(Dr.)(name) an expert witness. Someone who is
called an expert witness is simply a witness who, because
of his or her knowledge, skill, experience, training, or
education, may have become knowledgeable in some
technical, scientific, or specialized field and therefore is
permitted to state an opinion about that field. You should
not give any greater weight or credit to
(Mr.)(Ms.)(Dr.)(name)’s testimony merely because he or
she was called an expert witness by the lawyers.

See 1A O’Malley et al., supra, § 14.01, 248-49.

Fed. R. Evid. 703 provides that facts or data which are the basis for an expert’s
opinion but are otherwise inadmissible may nonetheless be disclosed to the jury if the
court determines that their probative value in assisting the jury to evaluate the expert's
opinion substantially outweighs their prejudicial effect. In that situation, the comment to
the 2000 amendments to the rule states: “If the otherwise inadmissible information is
admitted under this balancing test, the trial judge must give a limiting instruction upon
request, informing the jury that the underlying information must not be used for
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substantive purposes.” See Pineda v. Ford, 520 F. 3d 237, 247 n. 14 (3d Cir. 2008) (civil
case discussing Rule 703 limiting instruction); United States v. Gradys, 357 Fed.Appx.
481, 482-83 (3d Cir.2009) (non-precedential) (finding that the defendant’s Rule 703
argument was not raised in the trial court and was not plain error).

(Revised 11/10)
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2.10 Opinion Evidence (Lay Witnesses) (F.R.E. 701)

Witnesses are not generally permitted to state their personal opinions
about important questions in a trial. However, a witness may be allowed to
testify to his or her opinion if it is rationally based on the witness’ perception
and is helpful to a clear understanding of the witness' testimony or to the
determination of a fact in issue.

In this case, I am permitting (name) to offer (his)(her) opinion based on
(his)(her) perceptions. The opinion of this witness should receive whatever
weight you think appropriate, given all the other evidence in the case and the
other factors I will discuss in my final instructions for weighing and

considering whether to believe the testimony of witnesses.

Comment

Federal Rule of Evidence 701 provides that “if the witness is not testifying as an
expert, the witness' testimony in the form of opinions or inferences is limited to those
opinions or inferences which are (a) rationally based on the perception of the witness, (b)
helpful to a clear understanding of the witness' testimony or the determination of a fact in
issue, and (c¢) not based on scientific, technical, or other specialized knowledge within the
scope of Rule 702.” Fed. R. Evid. 701. See generally Hirst v. Inverness Hotel Corp.,
544 F.3d 221 (3d Cir. 2008) (discussing requirements for admission of lay opinion);
United States v. Hoffecker, 530 F.3d 137, 170-71 (3d Cir. 2008) (discussing Rule 701).

Whether to give this instruction on lay witness opinion testimony is within the
trial judge’s discretion. Ordinarily, the instruction will not be necessary, but is provided
in the event one of the lawyers requests it or the trial judge otherwise considers it
necessary in the case on trial. The instruction should not be given routinely for “run of
the mill” lay opinion testimony, such as “he looked angry” or “she was driving fast.”
The instruction should be given when the lay opinion is more like an “expert” opinion or
when there is also expert opinion testimony given in the same trial, to avoid the
confusion that might result because Instruction 2.09 (Opinion Evidence (Expert
Witnesses)) states that opinion testimony is generally not permitted.

If the trial judge decides that an instruction on lay opinion testimony is necessary,
the above instruction can be given at the time the witness is giving his or her opinion
testimony. For a comparable instruction that should be given in the final instructions to
the jury, see Instruction 4.09 (Opinion Evidence (Lay Witnesses) (F.R.E. 701)).

(revised 12/09)
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2.11 Limited Admissibility: Evidence Admitted for a Limited Purpose

In certain instances evidence may be admitted only for a particular
purpose and not generally for all purposes.

[You heard evidence that (name of declarant) told the Defendant that (name
of victim) was looking for her and had a gun. That evidence was admitted only to
explain Defendant’s state of mind when she later encountered (name of victim),
and you may consider that evidence only in determining Defendant’s state of mind
and the reasonableness of Defendant’s actions. You may not, however, use (name
of declarant)’s statement as evidence that (name of victim) actually was looking
for Defendant or that (name of victim) actually had a gun.]

For the limited purpose for which this evidence has been received you
may give it such weight as you feel it deserves. You may not, however, use

this evidence for any other purpose not specifically mentioned.

Comment
This instruction is derived from 1A O’Malley et al., supra, § 11.09.

If evidence is admitted for a limited purpose and one of the parties requests a
limiting instruction, the court should inform the jury of the limited purpose of the
evidence at the time it is introduced. This instruction provides a general template that
can be adapted to the specific situation; the bracketed language is an example of a
description of evidence and its limited role in the case. If the evidence is admitted only
against one defendant in a multiple defendant trial, the court should give Instruction 2.12
(Limited Admissibility: Evidence Admitted Against Only One Defendant) instead. In
addition, some specific types of evidence are dealt with in specific instructions. See, e.g.,
Instruction 2.23 (Defendant’s Prior Bad Acts or Crimes (F.R.E. 404(b)). See generally
United States v. Butch, 256 F.3d 171, 176 n.4 (3d Cir. 2001)(citing with approval trial
court’s instruction, based on 1A O’Malley et al., supra, § 11.09, limiting consideration of
other act evidence admitted under F.R.E. 404(b) for limited purpose).
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2.12 Limited Admissibility: Evidence Admitted Against Only One Defendant

You (are about to hear)(just heard) (describe testimony or exhibit). You
can consider (this testimony)(this exhibit) only in the case against (name). You
must not consider that evidence in the case against the other defendant(s).
Each defendant is entitled to have (%is)(her) case decided just on the evidence

which applies to (him)(her).

Comment
This instruction is derived from Eighth Circuit § 2.14.

If requested, this instruction should be given during the trial of multiple
defendants to limit the jury’s consideration of evidence admitted against only one
defendant. See generally United States v. Butch, 256 F.3d 171, 176 n.4 (3d Cir.
2001)(citing with approval trial court’s instruction, based on 1A O’Malley et al., supra, §
11.09, limiting consideration of other act evidence admitted under F.R.E. 404(b) for
limited purpose).
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2.13 Prior Conviction of Defendant Charged with Possession of a Firearm by
a Convicted Felon (18 U.S.C.A. § 922(g))

You have heard evidence (through a stipulation) that the defendant was
convicted before this incident in (name of court; e.g., a court of the
Commonwealth of Pennsylvania) of a crime punishable by imprisonment for a
term exceeding one year.

This prior conviction has been brought to your attention only because
it tends to establish one of the elements of the crime of possession of a firearm
by a convicted felon as set forth in the indictment, specifically, that the
defendant had a prior felony conviction. You are not to speculate as to the
nature of the conviction. You may not consider the prior conviction in
deciding whether (name of defendant) was in knowing possession of the gun
that (he)(she) is charged in this case with possessing, which is a disputed issue
in this case.

The fact that the defendant was found guilty of another crime on
another occasion does not mean that (e)(she) committed this crime on (date of
offense charged in indictment), and you must not use (zis)(her) guilt of the other
crime as proof of the crime charged in this case except for the one element of
this crime which I have mentioned. You may find the defendant guilty of this
crime only if the government has proved beyond a reasonable doubt all of the

elements of this crime and that the defendant committed it.

Comment

This instruction is based on the instruction approved in United States v. Belk, 346
F.3d 305, 309 n.4 (2d Cir. 2003).
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This instruction should be given when the government introduces evidence that
the defendant is a convicted felon as required to prove a violation of 18 U.S.C.A. § 922
(g). Section 922(g) provides:

It shall be unlawful for any person -

(1) who has been convicted in any court of, a crime punishable by
imprisonment for a term exceeding one year;

* sk ok

to ship or transport in interstate or foreign commerce, or possess in or
affecting commerce, any firearm or ammunition; or to receive any firearm
or ammunition which has been shipped or transported in interstate or
foreign commerce.

In order to establish the defendant’s guilt under this section, the government must prove
beyond a reasonable doubt that the defendant was convicted of a felony. Evidence of the
prior conviction tends to prejudice the defendant, generating a risk that the jury will
conclude that the defendant is more likely to have committed the offense(s) for which the
defendant is on trial simply because the defendant has previously been convicted.
Despite this risk of prejudice, the government must be allowed to prove the felony
conviction.

When the defendant is charged only with a violation of §922(g), the court should
give this curative instruction when the evidence of the prior conviction is introduced;
Instruction 6.18.922G-3 (Evidence of Prior Conviction of Defendant Charged with
Possession of a Firearm by a Convicted Felon (18 U.S.C. § 922(g))) should be included
in the final charge to the jury. The defendant is not entitled to bifurcation of the issues.
See United States v. Jacobs, 44 F.3d 1219 (3d Cir. 1995).

If the felon in possession charge under §922(g) is joined with other charges, the
court should bifurcate the trial of the 922(g) count. In the bifurcated trial, the jury
should first hear evidence and deliberate concerning the other counts of the indictment
and make a factual determination of whether the defendant was in knowing possession of
the firearm. In the second phase of the trial, the jury hears evidence of the defendant's
criminal record and deliberates concerning the count charging a violation of Section
922(g). See, e.g., United States v. Joshua, 976 F.2d 844 (3d Cir. 1992).

If the court should decide for some reason not to bifurcate the trial, the Third
Circuit has expressed a preference for severance of the felon in possession charge, unless
the evidence of the prior conviction would be admissible even if the counts were tried
separately. See United States v. Busic, 587 F.2d 577, 585 (3d Cir. 1978). The defendant
is not entitled to severance if the trial court bifurcates the trial. See United States v.
Joshua, 976 F.2d 844 (3d Cir. 1992).

There are additional steps that the court should take to reduce the prejudice. In
Old Chief'v. United States, 519 U.S. 172 (1997), the Supreme Court recognized the risk
of prejudice and held that, where the defendant offered to stipulate that he was a
convicted felon, it was reversible error to admit evidence of the name and nature of the
offense of which the defendant was convicted. In a bifurcated trial, the prior felony
conviction should not be a subject of voir dire. However, in a non-bifurcated trial, the
court should address the prior conviction in voir dire. In United States v. Smith, 104 Fed.
Appx. 266, 275, 2004 WL 1778268 (3rd Cir. 8/10/2004), a non-precedential decision, the
Third Circuit noted that “careful voir dire can help insure that jurors who would be
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influenced by knowledge of the element of a prior felony conviction are not chosen for
the jury.”
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2.14 Stricken Testimony, Disregard

I have ordered (describe testimony or exhibits) stricken from the record.
This is not proper evidence in the case. You must disregard it entirely. Do

not consider (this testimony)(this exhibit) in reaching your decision.

Comment

This instruction should be given when testimony or exhibits are stricken from the
record after they have been presented to the jury. See, e.g., United States v. Liburd, 607
F.3d 339 (3d Cir. 2010) (approving court’s curative instruction).

(revised 11/10)
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2.15 Prior Consistent Statements (F.R.E. 801(d)(1)(B))

You (just heard)(are about to hear) evidence that, before (he)(she)
testified in this trial, (name) made statements that were the same as, or similar
to, what (he)(she) said in the courtroom. You may consider evidence of this
statement in determining the facts of this case. In addition, this evidence may
help you decide whether you believe (name)’s testimony. If (name) said
essentially the same thing before trial, it may be reason for you to believe

(name)’s testimony in court.

Comment

This instruction is based on Federal Judicial Center § 34. A prior consistent
statement can be offered as substantive evidence under Rule 801(d)(1)(B) of the Federal
Rules of Evidence if it “is offered to rebut an express or 1mphed charge against the
declarant of recent fabrication or improper influence or motive.” This instruction
informs the jurors that they may use the prior consistent statement both to decide the case
and to bolster the in-court testimony.

Caution: This instruction should not be given routinely. The prior consistent
statements are admitted without limitation, so the jury can consider them in any way it
deems relevant. The significance of the prior consistent statements should generally be
left to argument of counsel. However, this instruction should be included if prior
inconsistent statements are admitted solely to impeach in the same trial as the prior
consistent statements. This instruction is then necessary to distinguish the unlimited role
of prior consistent statements from the limited role of prior inconsistent statements
admitted only to impeach. See Instruction 2.16 (Impeachment of Witness - Prior
Inconsistent Statement for Credibility Only).
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2.16 Impeachment of Witness — Prior Inconsistent Statement for Credibility
Only

You have heard the testimony of (name). You have also heard that
before this trial (he)(she) made a statement that may be different from
(his)(her) testimony in this trial. Itis up to you to determine whether this
statement was made and whether it was different from (his)(her) testimony in
this trial. This earlier statement was brought to your attention only to help
you decide whether to believe (his)(her) testimony here at trial. You cannot
use it as proof of the truth of what the witness said in the earlier statement.
You can only use it as one way of evaluating (name)’s testimony in this trial.

[You have also heard evidence that (this witness)(certain witnesses) made
statements before this trial that were (describe requirement; e.g., made under
oath, given before the grand jury). When a statement is (describe condition;
made under oath, made before the grand jury), you may use it not only to help
you decide whether you believe the witness’ testimony in this trial but also as
evidence of the truth of what the witness said in the earlier statement. But when
a statement is (describe condition; e.g., not made under oath, not given before
the grand jury), you may use it only to help you decide whether you believe the
witness’ testimony in this trial and not as proof of the truth of what the witness

said in the earlier statement.]

Comment

This instruction is based on Sixth Circuit § 7.04 and Seventh Circuit § 3.09. For
variations, see Sand et al., supra, 7-19; First Circuit § 2.02; Fifth Circuit § 1.10; Eighth
Circuit § 3.04; and Eleventh Circuit § 6.1.

Prior inconsistent statements of witnesses may be admitted for two different
purposes. First, a witness’ statements may be admitted substantively — to prove the truth
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of the matters asserted. Second, a witness’ statements may be admitted for the limited
purpose of impeaching the witness.

Rule 801(d)(1)(A) of the Federal Rules of Evidence allows a prior inconsistent
statement to be used substantively as well as to impeach if it was “given under oath
subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a
deposition.” If the prior statement falls within Rule 801(d)(1)(A), this instruction should
not be given. A key characteristic of statements falling within Rule 801(d)(1)(A) is that
they were made under oath. However, even a sworn statement does not fall within the
rule and may be used only to impeach if it was not given at a proceeding.

Prior inconsistent statements that do not fall within the rule may still be
admissible to impeach the witness. Such a statement is not hearsay because it is not
admitted for the truth of the matter asserted, but only for the purpose of impeaching the
witness. This instruction should be given to inform the jury of this limited purpose. The
defendant is entitled to a limiting instruction at the time of the testimony as well as at the
conclusion of the trial. United States v. Palumbo, 639 F.2d 123, 128 (3d Cir. 1981);
Instruction 4.22 (Impeachment of Witness - Prior Inconsistent Statement for Credibility
Only). The court should give the instruction if the defendant requests it. Failure to give
the instruction is not necessarily plain error. United States v. Corson, 389 F.2d 563 (3d
Cir. 1968). To minimize uncertainty concerning the role of inconsistent statements and
the need for an instruction, the court may want to advise counsel at the beginning of the
trial that they must request a limiting instruction at the time a statement is admitted if
they want the jury informed of the limited purpose of the statement.

The bracketed language should be used if both types of prior inconsistent
statements have been admitted in the trial — some only to impeach and others for
substantive use as well. The court may want to include the bracketed language to
emphasize the distinction for the jury.

Some judges may prefer the following variation, based on 1A O’Malley et al.,
supra, § 15.06:

The testimony of a witness may be attacked by showing that the witness
previously made statements which are different than the witness’ testimony here
in court. The earlier statements are admissible only to discredit or impeach the
credibility of the witness and not to establish the truth of these earlier statements
made somewhere other than here during this trial. You must determine whether
to believe a witness who has made prior inconsistent statements.

[If a witness is shown to have knowingly testified falsely concerning any
important or material matter, you obviously have a right to distrust the testimony
of the witness concerning other matters. You may reject all of the testimony of
that witness or give it such weight as you determine it deserves].
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2.17 Impeachment of Defendant’s Character Witness (F.R.E. 404, 405)

If character witness testified to reputation: You heard (name of

witness) testify about the defendant's reputation for (insert character trait
covered by testimony). On cross-examination of (name of witness), the
prosecutor asked (him)(her) some questions about whether (he)(she) had
heard that (briefly describe the subject of the cross-examination on the
character trait, e.g., defendant was convicted of fraud on an earlier occasion).
The prosecutor was allowed to ask these questions only to test whether (name
of witness) was familiar with the reputation of the defendant in the
community. This is not evidence that the acts described in these questions
actually occurred.

You may not use the information developed by the prosecutor on this
subject for any other purpose. Specifically, you may not use this information
to conclude that the defendant committed the act(s) charged in the indictment
or as proof that the defendant has a bad character or any propensity to
commit crimes.

If character witness testified to opinion: You heard (name of witness)

testify about the defendant's character for (insert character trait covered by
testimony). On cross-examination of (name of witness), the prosecutor asked
(him)(her) some questions about whether (he)(she) knew that (briefly describe
the subject of the cross-examination on the character trait, e.g., defendant was
convicted of fraud on an earlier occasion). The prosecutor was allowed to ask
these questions only to test whether (name of witness) had a good basis for
(his)(her) opinion of the defendant’s character. This is not evidence that the
acts described in these questions actually occurred.
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You may not use the information developed by the prosecutor on this
subject for any other purpose. Specifically, you may not use this information
to conclude that the defendant committed the act(s) charged in the indictment
or as proof that the defendant has a bad character or any propensity to

commit crimes.

Comment

This instruction is derived from 1A O’Malley et al., supra, § 11.15, Sand et al.,
supra, 5-16, and Eighth Circuit § 2.10.

This instruction should be given to the jury at the time of the cross-examination
when the prosecutor is permitted to cross-examine the defendant’s character witness
concerning prior instances of the defendant’s conduct; Instruction 4.39 (Defendant’s
Character Evidence) should be included in the final charge to the jury.

Under Rule 404(a) of the Federal Rules of Evidence, a defendant is permitted to
introduce evidence of good character to support the inference that the defendant did not
commit the offense charged. Instruction 2.15 (Prior Consistent Statements (F.R.E.
801(d)(1)(B))) describes the role of that evidence. Rule 405(a) permits the prosecutor to
cross-examine the defendant’s character witness concerning specific instances of the
defendant’s conduct relating to the character trait at issue. The rules thus continue the
common law practice discussed in Michelson v. United States, 335 U.S. 469 (1948), but
with one difference: opinion evidence, which was prohibited at common law, is allowed
under the rules. Under the Federal Rules of Evidence, the character witness may testify
to either reputation or opinion.

A reputation witness testifies to the defendant’s reputation for a specific trait in a
specific community, based on conversations with others concerning the defendant. See
Michelson v. United States, 335 U.S. 469 (1948). Cross-examination of a reputation
witness should focus on what the witness has heard and may inquire “about conduct, and
even about charges, which may have come to the attention of the relevant community.”
See United States v. Curtis, 644 F.2d 263, 268 (3d Cir. 1981). Guilt-assuming
hypothetical questions are not proper during cross-examination of a reputation witness.
See United States v. Kellogg, 510 F.3d 188, 195-96 (3d Cir. 2007).

An opinion witness testifies to the witness’ own opinion of the defendant’s
character for a specific trait based on that witness’ experience with the defendant. Cross-
examination of an opinion witness should focus on what the witness knows and will test
the accuracy of and basis for the favorable opinion. In United States v. Curtis, 644 F.2d
263, 268 (3d Cir. 1981), the Third Circuit noted that, when the character witness testifies
to an opinion, “relevant cross examination is only that which bears on the fact or factual
basis for formation of the opinion.” See also Kellogg, 510 F.3d at 198 (“Generally
speaking, a person testifying regarding a present opinion should be open to
cross-examination on how additional facts would affect that opinion.”).
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The cross-examination permitted by Rule 405(a) often focuses on prior bad
conduct by the defendant and therefore injects a risk of unfair prejudice. The Supreme
Court noted in Michelson:

The price a defendant must pay for attempting to prove his good name is
to throw open the entire subject which the law has kept closed for his
benefit and to make himself vulnerable where the law otherwise shields
him.

335 U.S. at 479. The trial court has broad discretion concerning the cross-examination of
character witnesses. United States v. Boone, 279 F.3d 163, 175 (3d Cir. 2002); Kellogg,
510 F.3d at 192. Correspondingly, the trial judge plays an important role in assuring the
fairness of the cross-examination. In Michelson, the Court remarked that the discretion
to allow relevant cross-examination "is accompanied by heavy responsibility on trial
courts to protect the practice from any misuse." 335 U.S. at 480. The Court outlined the
safeguards to be taken by the trial court. 335 U.S. at 480-81. The trial court must ensure
that the question is fair, that it rests on a factual foundation, and that it is relevant to the
character trait addressed by the defendant’s witness. 335 U.S. at 480-82. Of course, no
evidence may be admitted for the jury establishing that the act occurred.

The Court in Michelson also emphasized the importance of limiting instructions
directing the jury to consider any prior acts brought out in cross-examination only for
purposes of assessing the witness' opinion of the defendant’s character trait. Id. at 472
n.3. In Government of Virgin Islands v. Roldan, 612 F.2d 775, 781 (3d Cir. 1979), the
Third Circuit stated, “the defendant is entitled to a limiting instruction to the effect that
the prior bad act testimony does not bear on the defendant’s propensity to commit such
crimes again.” See also United States v. Apfelbaum, 621 F.2d 62, 64 (3d Cir.
1980)(emphasizing importance of limiting instructions); Kellogg, 510 F.3d at 192-93
(setting out trial court’s limiting instruction). In Government of Virgin Islands v. Roldan,
however, the defendant had not requested a limiting instruction, and the Third Circuit
held that the trial court did not commit plain error by failing to give an instruction.

(revised 12/09)
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2.18 Impeachment of Witness — Prior Bad Acts (F.R.E. 608(b))

Alternative 1(to be given if the witness admits the bad act): You have heard

evidence that (name), a witness, committed (describe bad act inquired about
during cross-examination). You may consider this evidence, along with other
pertinent evidence, only in deciding whether to believe (name) and how much
weight to give (his)(her) testimony.

Alternative 2 (0 be given if the witness denies the bad act): You heard (name of

lawyer) ask (name of witness) whether (he)(she) committed (describe bad act
inquired about during cross-examination), and (he)(she) denied it. 1 remind
you that questions by the lawyers are not evidence. It is the answer of the
witness that provides evidence. There is therefore no evidence that (name of

witness) committed (describe act).

Comment
This instruction is derived from Ninth Circuit § 4.8.

Rule 608(b) of the Federal Rules of Evidence provides:

Specific instances of the conduct of a witness, for the purpose of attacking
or supporting the witness' character for truthfulness, other than conviction
of crime as provided in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of
truthfulness or untruthfulness, be inquired into on cross-examination of
the witness (1) concerning the witness' character for truthfulness or
untruthfulness . . . .

Rule 608(b) governs only when the conduct that is the subject of the cross-
examination or extrinsic evidence is relevant only to establish the witness’ untruthful
character. If the evidence is offered to establish something else, such as bias,
incompetency, or compromised ability to perceive or recall the events, Rule 608 does not
govern. Instead, the court should evaluate the propriety of questions and the
admissibility of extrinsic evidence under Rules 402 and 403. United States v. Abel, 469
U.S. 45 (1984).
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If the court permits cross-examination concerning prior conduct that suggests
untruthful character under Rule 608(b), the court should instruct the jury concerning the
cross-examination. The appropriate instruction depends on whether the witness admits
or denies the prior conduct in response to the questions asked on cross-examination.
Alternative 1 should be given if the witness admits the conduct. This instruction merely
directs the jury to consider the prior acts in assessing the witness’ credibility. However,
if the witness denies the conduct, the court should give Alternative 2, directing the jury to
draw no inference from the asking of the question. Rule 608(b) precludes the
introduction of extrinsic evidence to establish the prior act, so the witness’ denial
concludes the inquiry. See United States v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989);
United States v. Anderson, 859 F.3d.1171, 1178 (3d Cir. 1988).

Rule 608(b) permits inquiry only concerning prior acts that are probative of
untruthful conduct. To fall within the rule, the acts “will normally involve dishonesty or
false statement as employed in Rule 609(a)(2).” Graham § 608.4 at 146-47. The Third
Circuit has held that Rule 609(a)(2) applies only to crimes that “bear on the witness’
propensity to testify truthfully.” See United States v. Johnson, 388 F.3d 96 (3d Cir.
2004). In United States v. Irizarry, 341 F.3d 273 (3d Cir. 2003), the court noted that the
trial court properly allowed the prosecutor to cross-examine the defendant about his
possession of identification in someone else’s name and about his possession of blank
Social Security cards. 341 F.3d at 312. The Third Circuit stated that the evidence tended
to show deceit and therefore fell within Rule 608(b).

The Third Circuit has also held that the decision whether to allow cross-
examination under Rule 608(b) falls within the trial court’s discretion. See United States
v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989). In Johnson v. Elk Lake School District,
283 F.3d 138 (3d Cir. 2002), the court held that the trial court acted within its discretion
when it precluded plaintiff’s counsel from cross-examining a key witness concerning a
lie on his resume. Id. at 145 n.2. The court noted that the trial court’s ruling was
reviewed under an abuse of discretion standard with “substantial deference” to the trial
court. The court stated that “the trial court was within its discretion to conclude that
Stevens' lying on his resume, although duplicitous and wrong, was not so indicative of
moral turpitude as to be particularly probative of his character for untruthfulness.” 7d.
This result is criticized in Graham who states that “the exercise of discretion should very
rarely if ever be exercised to exclude an undisputed act of ‘lying’” such as that in
Johnson. Graham § 608.4 n.5.

The inquiry under Rule 608(b) should focus on the actual acts that suggested
untruthfulness and not any third party action, such as suspension from a job, that resulted
from those acts. See United States v. Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999). The
court may preclude inquiry concerning prior acts if they are remote in time. See Johnson
v. Elk Lake School District, 283 F.3d 138, 145 n.2 (3d Cir. 2002).

In addition, cross-examination under Rule 608(b) may be limited by the Fifth
Amendment. Rule 608(b) provides that no witness, including the accused, waives the
Fifth Amendment privilege against self-incrimination when examined with respect to
matters that relate only to character for truthfulness. The Third Circuit appears not to
have addressed this aspect of the rule.
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2.19 Impeachment of Witness — Prior Conviction (F.R.E. 609)

You are about to hear evidence that (name) has previously been
convicted of a crime (punishable by more than one year in jail)(involving
dishonesty or false statement). You may consider this evidence, along with
other pertinent evidence, in deciding whether or not to believe (name) and

how much weight to give to (name)’s testimony.

Comment

This instruction is derived from Ninth Circuit § 4.8 and First Circuit § 2.03. For
variations, see 1A O’Malley et al., supra, § 15.07; Sand et al., supra, 7-12; Fifth Circuit §
1.12; Sixth Circuit § 7.05B; Seventh Circuit § 3.11; Eighth Circuit § 2.18; and Federal
Judicial Center § 30.

This instruction should be given when a witness is to be impeached under Rule
609 of the Federal Rules of Evidence with evidence of a prior conviction. This
instruction merely directs the jurors to consider the prior conviction in assessing
credibility.

Rule 609 governs the admissibility of prior convictions to impeach. As amended
effective December 1, 2006, Rule 609(a) provides:

(a) General rule.--For the purpose of attacking the character for
truthfulness of a witness,

(1) evidence that a witness other than an accused has been convicted of a
crime shall be admitted, subject to Rule 403, if the crime was punishable
by death or imprisonment in excess of one year under the law under which
the witness was convicted, and evidence that an accused has been
convicted of such a crime shall be admitted if the court determines that the
probative value of admitting this evidence outweighs its prejudicial effect
to the accused; and

(2) evidence that any witness has been convicted of a crime shall be
admitted regardless of the punishment, if it readily can be determined that
establishing the elements of the crime required proof or admission of an
act of dishonesty or false statement by the witness.

Rule 609 governs the admissibility of prior convictions to impeach. Rule
609(a)(1) permits impeachment of witnesses other than the accused by convictions of
crimes punishable by death or imprisonment greater than one year subject only to
balancing under Rule 403. Rule 609(a)(2) permits impeachment by conviction of crimes
involving false statement or dishonesty; if the crime falls within 609(a)(2), the trial court
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must admit the prior conviction. See United States v. Wong, 703 F.2d 65, 68 (3d Cir.),
cert. denied, 464 U.S. 842 (1983). Rule 609(a)(2) is interpreted narrowly and does not
include crimes such as theft that do not “bear on the witness’ propensity to testify
truthfully.” See United States v. Johnson, 388 F.3d 96 (3d Cir. 2004)(quoting from the
Conference Committee notes). As amended, the rule precludes inquiry into the manner
in which a crime was committed to establish that it was a crime of dishonesty or false
statement. Instead, the nature of the crime must be readily determined.

If more than ten years has passed since the date of conviction or release, the prior
conviction is not admissible unless the proponent gives written notice and “the court
determines, in the interests of justice, that the probative value of the conviction . . .
substantially outweighs its prejudicial effect.” Fed. R. Evid. 609(b).

There is no clear authority requiring this instruction. However, the court should
give the instruction if requested. It is not clear whether failure to give the instruction will
be plain error if the defendant does not request it. Graham, Handbook of Federal
Evidence § 609.6 at 227-28 (5th ed. 2001).
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2.20 Impeachment of Witness — Violation of Sequestration Order

At the beginning of trial, I ordered that no witness (other than (names
of witnesses permitted in courtroom during testimony)) may
(hear)(discuss)(review) the testimony of another witness before (he)(she)
testifies (himself)(herself). The purpose of this order was to prevent the
testimony of one witness from influencing the testimony of another witness.
(Name of witness) violated this order. In evaluating (name of witness)’s
testimony, you may consider the fact that (name of witness) (describe violation,
e.g., remained in the courtroom during the testimony of (name of other

witness)).

Comment

This instruction may be given if a witness has violated the court’s sequestration
order. Rule 615 of the Federal Rules of Evidence provides:

At the request of a party the court shall order witnesses excluded so that
they cannot hear the testimony of other witnesses, and it may make the
order of its own motion. This rule does not authorize exclusion of (1) a
party who is a natural person, or (2) an officer or employee of a party
which is not a natural person designated as its representative by its
attorney, or (3) a person whose presence is shown by a party to be
essential to the presentation of the party's cause, or (4) a person authorized
by statute to be present.

Rules permitting sequestration of witnesses are intended to prevent witnesses from
coordinating their testimony and to allow the parties to detect falsehood by “exposing
inconsistencies in testimony.” Government of the Virgin Islands v. Edinborough, 625
F.2d 472, 473 (3d Cir. 1980).

As the Third Circuit pointed out in Pickel v. United States, 746 F.2d 176, 182 (3d
Cir. 1984), the rule “does not explicitly address the question of sanctions for non-
compliance.” The court went on to note that “case law . . . suggests three appropriate
forms of sanctions: (1) holding the witness in contempt, (2) comment by the court on the
violation and its effect on weight or credibility of the witness’ testimony, and (3) barring
or striking the witness’ testimony.” 746 F.2d at 182 (citations omitted). The court also
noted that dismissal might be appropriate, but only in rare cases and only after
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consideration of lesser sanctions. 746 F.2d at 182. Determination of the appropriate
sanction lies in the court’s discretion. Wright & Miller, Federal Practice and Procedure
§ 6246. In Pickel, however, the Third Circuit concluded that the trial court abused its
discretion when it quashed the offending party’s summons. 746 F.2d at 182-83.

The Third Circuit has not approved an instruction commenting on a violation of a
sequestration order. In United States v. Ramos-Lopez, 1988 U.S. App. LEXIS 7378 (3d
Cir. 1988), a non-precedential decision, Judge Becker, dissenting from the holding that
defendant’s counsel’s handling of a sequestration violation was not ineffective,
commented “I would have expected competent counsel to have sought comment by the
court to the jury in the charge, explaining that the jury, in assessing the agent's
credibility, could consider the fact that the agent remained in the room during (and
probably heard) defendant's testimony.” Id. at *11. In United States v. Jimenez, 780
F.2d 975, 981 (11th Cir. 1986), the Eleventh Circuit commented, “The district court
adequately responded to the possibility of prejudice [from the violation of the
sequestration order] by specifically instructing the jury that a violation of the rule should
be considered in evaluating Agent Robertson's credibility as a witness.” See also Hill v.
Porter Memorial Hospital, 90 F.3d 220, 224 (7th Cir. 1996).
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2.21 Fifth Amendment Privilege of Witness Other Than the Defendant

No instruction recommended.

Comment

Witnesses other than the defendant sometimes claim Fifth Amendment
protection from compelled self-incrimination and decline to answer questions posed to
them in the course of a trial. Generally, an attorney or the witness raises the issue, but in
some instances the court may identify the problem and raise it sua sponte. When such an
issue arises, the court should take protective steps. First, the court should determine
whether the Fifth Amendment claim is valid. Second, the court should insulate the jury
from the witness’ assertion of the Fifth Amendment privilege by having the witness
assert the privilege outside the presence of the jury. Third, if the witness exercises the
privilege in the jury’s presence, the court should give the jury a cautionary instruction.

First, the court should evaluate the validity of the witness’ claim. Section 5.03 of
the Benchbook for U.S. District Court Judges (March 2000 rev.) suggests the proper
procedure. The Benchbook suggests that the judge should excuse the jury and then
engage in a colloquy with the witness. The court must determine whether “the witness
has reasonable cause to believe that answering the particular question might tend to
incriminate him or her.” Benchbook, §5.03. See also United States v. Hubbell, 530 U.S.
27 (2000); Hoffman v. United States, 341 U.S. 479 (1951).

The Benchbook does not detail a suggested colloquy but cautions the court “not
to interrogate the witness about the claim in such a way as to force the witness to
surrender the privilege in order to claim it.” Benchbook, §5.03 at 147. In addition, the
court should not unduly pressure the witness; a colloquy that exerts undue pressure on a
defense witness and persuades the witness not to testify violates the defendant’s right to
due process. See Webb v. Texas, 409 U.S. 95 (1972).

In United States v. Serrano, 406 F.3d 1208, 1213-14 (10th Cir. 2005), the court
approved the following colloquy, which followed the prosecutor’s suggestion that the
defendant’s witness should be advised of his Fifth Amendment privilege against
compelled self-incrimination:

THE COURT: All right. You may be asked a number of questions here by
one of the attorneys that may require you to give testimony about things
that you know concerning the shotgun. The government has indicated to
me that you have given a statement concerning the sawed-off shotgun.
You may be asked questions about matters concerning yourself and that
shotgun. And before I permit any questioning about the shotgun and any
involvement you may have had with that weapon, if any--1 don't know, I
don't know what the statements are at this point because the questions
have not yet been asked--I need to ask you if you have talked to a lawyer
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about any of your constitutional rights, specifically the right against self-
incrimination?

THE WITNESS: No, ma'am.

THE COURT: All right. I must advise you that a person such as yourself who is
now a witness having been sworn to give testimony in this case, you as a witness
ha[ve] the privilege under the 5th Amendment to the United States Constitution to
decline to respond to a question if that answer would tend to incriminate you.
That is, if that answer would tend to indicate that you were guilty of a crime or
would furnish a link in the chain of evidence that would be needed to prosecute
you for a crime.

I don't know specifically what information you have and what answers you would
give or statements that you would make in response to questions that may be
asked of you during the course of your testimony here. However, based upon the
representations made by the lawyer for the government here, there may be matters
that you would be questioned about that would invoke consideration of the 5th
Amendment right. And so when I say that, I ask again whether you have talked to
a lawyer about any of these matters?

THE WITNESS: No, ma'am.

THE COURT: Okay. Do you wish to confer with a lawyer about this before you
give any further testimony?

THE WITNESS: No, ma'am.

THE COURT: Can you explain to me why? Without going into details about the
statement or anything about the gun, just tell me why you feel it is not necessary
to talk to a lawyer.

THE WITNESS: Because I'm just telling the truth about everything.

THE COURT: I understand that. Has anyone advised you or talked to you about
the consequences, the legal consequences that could occur if you give or make
certain statements about the gun, the shotgun, and about your involvement with
the shotgun?

THE WITNESS: No, ma'am.

THE COURT: All right. I'm going to--I'm not in a position to determine at this
moment that this witness understands the nature of the Sth Amendment privilege.
I think he needs counsel, and I'm not going to permit any further questioning until
he has had an opportunity to confer with counsel....

The court then appointed an attorney to confer with the witness and recessed. The
witness exercised his Fifth Amendment privilege against self incrimination after he
conferred with his attorney. In Serrano, the Tenth Circuit held that this procedure did not
violate the defendant’s right to present a defense. 406 F.3d at 1214.

Second, if the witness intends to assert the Fifth Amendment privilege and decline

to answer specific questions, the court should have the witness invoke the privilege
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outside the jury’s presence. Jurors may not understand the invocation of the privilege
and therefore may draw improper inferences from that invocation, possibly prejudicing
the parties. See Douglas v. Alabama , 380 U.S. 415, 420 (1965); Nezowy v. United
States, 723 F.2d 1120, 1124 (3d Cir. 1983); Williams v. Government of the Virgin
Islands, 271 F.Supp.2d 696, 710-11( D.V.1. 2003).

Third, if the witness invokes the privilege in the jury’s presence, the court may
want to give the following cautionary instruction:

You heard (witness’ name)(describe manner in which witness invoked
Fifth Amendment privilege, e.g., decline to answer a question on the
ground that the answer might tend to incriminate her). That was
(his)(her) right under the Constitution, and you are not to draw any
inference from that choice. A witness may make that choice for a number
of reasons, and it would be improper for you to make any assumption or to
try to guess why (witness’ name) did so. You may not consider or discuss
(witness’ name)’s choice not to answer the question in deciding this case.
It is not evidence.

In Lionti v. Lloyd’s Insurance Co., 709 F.2d 237, 243 (3d Cir. 1983), a witness asserted
his Fifth Amendment privilege in the jury’s presence. In discussing other evidentiary
issues on appeal, the Third Circuit noted that the district court had reduced the impact of
the exercise of the privilege by charging as follows:

There is one more thing you should bear in mind with regard to this
particular witness Brice McLane. He exercised his privilege against self-
incrimination. That was his right and you are not to infer anything adverse
to either the plaintiffs or anything adverse to the defendants by reason of
what Brice McLane did. There may very well be a myriad of reasons why
he would choose to exercise his privilege against self-incrimination, and it
would be improper for you to make any assumption or to try to guess or to
surmise or puzzle out why he chose to exercise that privilege.
Accordingly, you are directed that Brice McLane's exercise of his
constitutional privilege is to have no evidentiary value at all.

709 F.2d at 243. The Third Circuit has not addressed the question of whether such an
instruction is required to be given either sua sponte or if requested. In United States v.
Castillo, 615 F.2d 878 (9th Cir. 1980), the Ninth Circuit held that the trial court’s failure
to give a cautionary instruction concerning invocation of Fifth Amendment privilege sua
sponte was harmless error.
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2.22 Witness Who Has Pleaded Guilty to the Same or Related Charges

You have heard evidence that (name of witness) pleaded guilty to
charges arising from the events that are the subject of this trial. You must not
consider (name of witness)’s guilty plea as any evidence of (name of
defendant)’s guilt. (Name of witness)’s decision to plead guilty was a personal
decision about (his)(her) own guilt. You should disregard (name of witness)’s
guilty plea completely when considering (name of defendant)’s guilt or
innocence.

Instead, you may consider (name of witness)’s guilty plea only for the
purpose of (select appropriate purpose):

determining how much, if at all, to rely upon (his)(her) testimony; or

foreclosing the suggestion that the party producing the witness was

concealing evidence; or

rebutting the inference that the witness was not prosecuted and that

(name of defendant) was singled out for prosecution; or

explaining the witness’ firsthand knowledge of the events; or

rebutting the assertion that (name of witness) was acting as a

government agent while engaged in the activities that formed the basis

of the guilty plea.
You should give (name of witness)’s testimony the weight you believe it
deserves, keeping in mind that it must be considered with caution and great

care.

Comment
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This instruction is derived from Eighth Circuit § 4.04 and Ninth Circuit § 4.9.

In some cases, the jury may learn that an accomplice has pleaded guilty. The
instruction suggests some of the possible reasons the witness’ plea may be relevant. The
list is not exhaustive, and the court must determine on a case by case basis whether any
of the reasons apply. In some cases, the court will not be able to determine the relevance
of the witness’ plea when it is offered mid-trial and should therefore give only the first
paragraph of the instruction.

The government may be permitted to prove the guilty plea to help the jury
evaluate the witness’ credibility, to show that the defendant was not singled out for
prosecution, or to explain how the witness has knowledge of the events. See United
States v. Universal Rehabilitation Services, Inc., 205 F.3d 657, 667 (3d Cir. 2000)(en
banc). An accomplice’s guilty plea may also serve to rebut the assertion that the
accomplice was acting as a government agent while participating in the criminal conduct.
See United States v. Werme, 939 F.2d 108, 113-14 (3d Cir. 1991). However, neither the
witness’ guilty plea nor the plea agreement may be considered as evidence of the
defendant’s guilt. See Universal Rehabilitation Services, 205 F.3d at 668; United States
v. Gaev, 24 F.3d 473, 476 (3d Cir. 1994); United States v. Gambino, 926 F.2d 1355, 1363
(3d Cir. 1991).

The Third Circuit has emphasized the role of limiting instructions in controlling
the prejudicial effect of the witness’ guilty plea. See Universal Rehabilitation Services.,
205 F.3d at 668; Gaev, 24 F.3d at 478; Werme, 939 F.2d at 113-14 (holding failure to
give limiting instruction was error, but concluding it was harmless). In Gaev, the Third
Circuit approved the court’s instructions. 24 F.3d at 475-76. At the time the witness
testified, the trial court gave the following instruction:

[Y]ou have just heard evidence that this witness has pled guilty to a
charge of conspiring to fix prices with the defendant now on trial in this
case.

I caution you that although you may consider this evidence in assessing
the credibility and testimony of this witness, giving it such weight as you
feel it deserves, you may not consider this evidence against the defendant
on trial, nor may any inference be drawn against him by reason of this
witness' plea.

In its final charge, the trial court reiterated this caution and also instructed the jury
concerning the testimony of accomplices and admitted felons who had entered into plea
agreements with the government. See Instruction 4.19 (Credibility of Witnesses -
Witness Who Has Pleaded Guilty to Same or Related Offense, Accomplices, Immunized
Witnesses, Cooperating Witnesses).

In addition, if a witness testifies who is cooperating with the government, has
entered a plea agreement with the government, or has received immunity, a promise of
non-prosecution or some other benefit from the government, the trial court may want to
caution the jury. The credibility issues raised by the testimony of such witnesses are
addressed in Instructions 4.19 (Credibility of Witnesses - Witness Who Has Pleaded
Guilty to Same or Related Offense, Accomplices, Immunized Witnesses, Cooperating
Witnesses) and 4.20 (Credibility of Witnesses - Testimony of Informer), to be given in
the final charge to the jury.
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2.23 Defendant's Prior Bad Acts or Crimes (F.R.E. 404(b))

You have heard testimony that the defendant (summarize the other act
evidence).

This evidence of other act(s) was admitted only for (a) limited
purpose(s). You may only consider this evidence for the purpose of deciding
whether the defendant (describe the precise purpose for which the other act
evidence was admitted: for example [Pick only those of the following, or other
reasons, that apply],

had the state of mind, knowledge, or intent necessary to commit

the crime charged in the indictment; or

had a motive or the opportunity to commit the acts charged in

the indictment; or

was preparing or planning to commit the acts charged in the

indictment; or

acted with a method of operation as evidenced by a unique

pattern (describe); or

did not commit the acts for which the defendant is on trial by

accident or mistake; or

is the person who committed the crime charged in the

indictment.

You may consider this evidence to help you decide (describe how the evidence
will be used to prove identity--e.g., whether the evidence that the defendant

committed the burglary in which the gun that is the subject of this trial was stolen
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makes it more likely that the defendant was the person who placed the gun in the
trunk of the car).

Do not consider this evidence for any other purpose.

Of course, it is for you to determine whether you believe this evidence
and, if you do believe it, whether you accept it for the purpose offered. You
may give it such weight as you feel it deserves, but only for the limited
purpose that I described to you.

The defendant is not on trial for committing these other acts. You may
not consider the evidence of these other acts as a substitute for proof that the
defendant committed the crime(s) charged. You may not consider this
evidence as proof that the defendant has a bad character or any propensity to
commit crimes. Specifically, you may not use this evidence to conclude that
because the defendant may have committed the other act, (he)(she) must also
have committed the act(s) charged in the indictment.

Remember that the defendant is on trial here only for (state the charges
briefly), not for these other acts. Do not return a guilty verdict unless the
government proves the crime(s) charged in the indictment beyond a
reasonable doubt.

Comment

This instruction is derived from Sixth Circuit § 7.13

This instruction should be given at the time evidence of defendant’s other crimes
or acts is about to be or has been admitted under Federal Rules of Evidence Rule 404(b).
Rule 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith. It
may, however, be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident.
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See also United States v. Givan, 320 F.3d 452, 460-61 (3d Cir. 2003). In United States v.
Scarfo, 850 F.2d 1015 (3d Cir. 1988) (citing Huddleston v. United States, 485 U.S. 681
(1988)), the court summarized the steps necessary to admit evidence under Rule 404(b):

[T]he Supreme Court has listed four guidelines for admissibility under the
Rule. First, the other crimes evidence must have a proper purpose.
Second, the proffered evidence must be relevant. Third, its probative
value must outweigh its potential for unfair prejudice. Fourth, the court
must charge the jury to consider the other crimes evidence only for the
limited purpose for which it is admitted.

The instruction should not merely include a laundry list of permitted uses of other act
evidence. Rather, it should specifically state the limited purpose for which the other act
evidence is admitted. Graham, Handbook of Federal Evidence, § 404.5 n.56 (5th ed.
2001).

The Third Circuit has held that Rule 404(b) is a rule of inclusion rather than
exclusion, and the purposes for which such evidence may be offered are not limited to
those listed in the rule. See, e.g., United States v. Jemal, 26 F.3d 1267, 1272 (3d Cir.
1994); Scarfo, 850 F.2d at 1019. Other purposes may include: establishing a prior or
continuing relationship, familiarity, background information, understanding a co-
conspirator’s role, and concert of action. See Scarfo, 850 F.2d at 1019. See also United
States v. Gilmore, 553 F.3d 266, 271 (3d Cir. 2009) (approving use of prior drug
convictions to impeach defendant by contradicting his testimony that he had never sold
drugs and noting that admission of the evidence is governed by Rules 607 and 403).

The Third Circuit “favor[s] the admission of such evidence, ‘if relevant for any
other purpose than to show a mere propensity or disposition on the part of the defendant
to commit the crime.’” United States v. Long, 574 F.2d 761, 766 (3d Cir.), cert. denied,
439 U.S. 985 (1978). See also United States v. Daraio, 445 F.3d 253, 263 (3d Cir. 2006)
(confirming that admission of 404(b) evidence is favored); United States v. Johnson, 199
F.3d 123, 128 (3d Cir. 1999) (noting that rules favor admission)‘ The court has also
stated that “the Government has broad latitude to use ‘other acts’ evidence to prove a
conspiracy.” United States v. Cross, 308 F.3d 308, 324 (3d Cir. 2002). However,
improper use of other act evidence may be reversible error. See United States v.
Morena, 547 F.3d 191 (3d Cir. 2008) (reversing conviction where government exceeded
limited purpose for which other act evidence was admissible by repeatedly injecting
prejudicial references to defendant’s drug use and collateral drug transactions in firearms
case).

The proponent of evidence of prior acts “must clearly articulate how that evidence
fits into a chain of logical inferences, no link of which may be the inference that the
defendant has the propensity to commit the crime charged.” United States v. Morley, 199
F.3d 129, 133 (3d Cir. 1999); United States v. Himelwright, 42 F.3d 777, 782 (3d Cir.
1994). The district court should articulate its reasoning, explaining the permissible
inference, unless the purpose of the evidence is “plainly obvious,” and balancing the
probative value of the evidence against any prejudicial impact. Daraio, 445 F.3d at 263.
See also Scarfo, 850 F.2d at 1019 (noting that one factor under Rule 403 balance is
government’s genuine need for the evidence which the court must balance against the
risk that the other act evidence will influence the jury to convict on improper grounds).
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In United States v. Green, --- F.3d ----, 2010 WL 3081444 (3d Cir. 2010), the
Third Circuit considered whether evidence that the defendant had threatened to kill an
undercover officer was properly admitted as intrinsic evidence of the charged offense in
the defendant’s trial for attempted narcotics possession. The court noted that labeling
evidence as intrinsic serves only to deprive the defendant of the procedural protections
that accompany admission under Rule 404(b): notice from the prosecution and a limiting
instruction from the court. In determining whether the evidence was intrinsic to the
charged offense, the Third Circuit rejected as unhelpful the “inextricably intertwined”
test used in some other circuits. Instead, the court adopted a limited definition of
intrinsic evidence, applying it to only two categories of evidence: 1) evidence that
directly proves the charged offense and thus does not fall in the realm of “other crimes,
wrongs, or acts” governed by Rule 404(b); and 2) uncharged acts performed
contemporaneously with the charged crime provided the uncharged act facilitates the
commission of the charged crime. The court held that the threat evidence in Green was
not intrinsic to the charged offense but was properly admissible as proof of motive under
Rule 404(b) or as proof of bias.

The trial court’s ruling under Rule 404(b) will be reviewed for an abuse of
discretion. United States v. Balter, 91 F.3d 427, 437 (3d Cir. 1996). However, if the trial
court does not explain its grounds for ruling on an objection under Rules 404(b) and 403,
the Third Circuit will not defer to the ruling unless the reasons are apparent from the
record. See Becker v. ARCO Chemical Co., 207 F.3d 176, 181 (3d Cir. 2000). If the
record does not provide a basis for reviewing the trial court’s exercise of discretion, the
court “may undertake to examine the record and perform the required balancing [itself].”
207 F.3d at 181.

The instruction to the jury explaining other acts evidence is most helpful if it
explains the precise role of the evidence. In Scarfo, the Court approved the trial court’s
instructions.

The trial judge charged the jury: ‘Mr. Scarfo is not on trial here for
any murders, for any gambling or any other kind of illegal activities....
[T]hose kinds of offenses would be dealt with in other tribunals than
this.... I think you can understand that it would be utterly improper for you
to take them into account in this case in the sense of saying to yourselves:
"Well, maybe he didn't do this extortion; but he did a lot of other stuff. So
it doesn't much matter whether they prove this case. I am going to find
him guilty anyway.' That obviously would be totally improper.’

In instructing on the proper use of other crimes evidence, the judge
explained that the testimony could be used to assess the nature of the relationship
among Caramandi, DelGiorno, and defendant.

‘It is a position of the Government that Caramandi and

DelGiorno were subordinates within this carefully

organized and structured organization; that they did Mr.

Scarfo's bidding; [that] they never would dream of doing

anything this large without his approval; and that the tapes

and other evidence in the case corroborate their testimony

to the effect that he was involved and did approve.’

The judge also told the jurors that they could use the evidence to decide
whether defendant adopted a standardized scheme or mode of operation,
to determine whether he had knowledge of or an intent to participate in the
conspiracy, as well as to evaluate the witnesses' motives for cooperating
with the government. Finally, the judge stated that the government had the
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right to reveal the witnesses' unsavory criminal records ‘so as not to be
accused of trying to hoodwink the jury by pretending that people like
Caramandi and DelGiorno were Boy Scouts.’

These clear, frank, and comprehensive instructions did all that was
possible under the circumstances to place the other crimes evidence in
proper perspective.

850 F.2d at 1020-21. For other Third Circuit decisions approving instructions on other
act evidence, see United States v. Ferguson, 2010 WL 3638928 (3d Cir. 2010)
(non-precedential); United States v. Cruz, 326 F.3d 392 (3d Cir. 2003); United States v.
Givan, 320 F.3d 452, 460-61 (3d Cir. 2003); United States v. Butch, 256 F.3d 171 (3d
Cir. 2001); United States v. Palma-Ruedas, 121 F.3d 841, 852 n.11 (3d Cir. 1997);
United States v. Major, 293 Fed.Appx. 160, 2008 WL 4229933 (3d Cir. 2008)
(approving admission of other act evidence to prove intent and approving limiting
instruction). But see United States v. Morena, 547 F.3d 191 (3d Cir. 2008) (concluding
that court’s instruction was not adequate and reversing conviction).

In United States v. Carter, 401 F.2d 748 (3d Cir. 1968), the court held that failure
to instruct on the limited purpose of other act evidence was not plain error. See also
Graham, Handbook of Federal Evidence, § 404.5 at 364 (5th ed. 2001).

This instruction should not be given when the other act evidence was admitted
under Rule 413 or 414 of the Federal Rules of Evidence. Those rules allow the
prosecution to introduce evidence of similar acts in prosecutions for sexual assault or
child molestation. The evidence of prior conduct admitted under those rules “may be
considered for its bearing on any matter to which it is relevant.” As a result, no limiting
instruction should be given.

(revised 11/10)
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2.24 Impeachment of Defendant - Prior Bad Acts (F.R.E. 608(b))

Alternative 1:

You have heard evidence that the defendant (rame) on a previous
occasion committed (describe bad act elicited on cross-examination of
defendant). You may consider that evidence only to help you decide whether
to believe (name)’s testimony and how much weight to give it. That evidence
does not mean that (name) committed the crime charged here, and you must
not use that evidence as any proof of the crime charged in this case.

[This evidence may not be used in any way at all in connection with the
other defendant(s)].

Alternative 2 (to be given if the defendant denies the bad act):

You heard the prosecutor ask (name) whether on a previous occasion
(he)(she) committed (describe bad act elicited on cross-examination of
defendant). You also heard (name) deny committing that act. I remind you
that questions by the lawyers are not evidence. It is the answer of the witness
that provides evidence. There is therefore no evidence that (name of witness)

committed (describe act).

Comment
This instruction is derived from Eighth Circuit §2.16.

This instruction should be used when the prosecution is permitted to cross-
examine the defendant under Rule 608(b) of the Federal Rules of Evidence concerning
prior bad acts that did not result in conviction. Rule 608(b) of the Federal Rules of
Evidence provides:

Specific instances of the conduct of a witness, for the purpose of attacking
or supporting the witness' character for truthfulness, other than conviction
of crime as provided in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of
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truthfulness or untruthfulness, be inquired into on cross-examination of
the witness (1) concerning the witness' character for truthfulness or
untruthfulness . . . .

If the court permits the prosecutor to cross-examine the defendant concerning
prior bad acts under Rule 608(b), the court should instruct the jury concerning the cross-
examination, whether or not requested, after consultation with the defendant. The
appropriate instruction depends on whether the defendant admits or denies the prior
conduct in response to the questions asked on cross-examination. Alternative 1 should be
given if the defendant admits committing those acts. The instruction simply limits the
jury's consideration of the prior acts to the defendant’s believability. The Third Circuit
has not determined whether failure to give the instruction if requested is reversible error
or whether failure to give the instruction if the defendant does not request it is plain error.
The bracketed language in Alternative 1 should be given in a multi-defendant case.

Alternative 2 should be given if the prosecutor asks about the prior acts on cross-
examination and the defendant denies committing the prior acts. Rule 608(b) precludes
the introduction of extrinsic evidence to complete the impeachment with bad acts. As a
result, if the prosecutor is permitted to ask about the prior bad acts on cross-examination
and the defendant denies committing the acts, the prosecution can go no further with the
subject. See United States v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989); United States v.
Anderson, 859 F.3d.1171, 1178 (3d Cir. 1988).

Caution: This instruction should not be given when the defendant has been
impeached with a prior conviction under Rule 609 of the Federal Rules of Evidence. See
Instruction 2.25 (Impeachment of Defendant - Prior Conviction (F.R.E. 609)). Nor
should this instruction be given when evidence of other crimes has been admitted to
prove motive, opportunity, intent or the like under Rule 404(b) of the Federal Rules of
Evidence. Instead, the jury should be specifically instructed on the purpose for which
such evidence was admitted. See Instruction 2.23 (Defendant’s Prior Bad Acts or
Crimes (F.R.E. 404(b))). If evidence of the defendant’s prior conduct or conviction has
been admitted under Rule 404(b) or Rule 609 and the defendant is impeached with prior
bad acts under Rule 608(b), this instruction should be given in conjunction with
Instructions 2.23 and 2.25, respectively. If evidence has been admitted under all three
rules, all three instructions should be given, highlighting the difference in relevance for
the jury.

Rule 608(b) permits inquiry only concerning prior acts that are probative of
untruthful conduct. To fall within the rule, the acts “will normally involve dishonesty or
false statement as employed in Rule 609(a)(2).” Graham § 608.4 at 146-47. The Third
Circuit has held that Rule 609(a)(2) applies only to crimes that “bear on the witness’
propensity to testify truthfully.” See United States v. Johnson, 388 F.3d 96 (3d Cir.
2004). In United States v. Irizarry, 341 F.3d 273 (3d Cir. 2003), the court noted that the
trial court properly allowed the prosecutor to cross-examine the defendant about his
possession of identification in someone else’s name and about his possession of blank
Social Security cards. Id. at 312. The Third Circuit stated that the evidence tended to
show deceit and therefore fell within Rule 608(b).

The Third Circuit has also held that the decision whether to allow cross-
examination under Rule 608(b) falls within the trial court’s discretion. See United States
v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989). In Johnson v. Elk Lake School District,
283 F.3d 138 (3d Cir. 2002), the court held that the trial court acted within its discretion
when it precluded plaintiff’s counsel from cross-examining a key witness concerning a
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lie on his resume. Id. at 145 n.2. The court noted that the trial court’s ruling was
reviewed under an abuse of discretion standard with “substantial deference” to the trial
court. The court stated that “the trial court was within its discretion to conclude that
Stevens' lying on his resume, although duplicitous and wrong, was not so indicative of
moral turpitude as to be particularly probative of his character for untruthfulness.” 7d.
This result is criticized in Graham who states that “the exercise of discretion should very
rarely if ever be exercised to exclude an undisputed act of ‘lying’” such as that in
Johnson. Graham § 608.4 n.5.

The inquiry under Rule 608(b) should focus on the actual acts that suggested
untruthfulness and not any third party action, such as suspension from a job, that resulted
from those acts. See United States v. Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999). The
court may preclude inquiry concerning prior acts if they are remote in time. See Johnson
v. Elk Lake School District, 283 F.3d 138, 145 n.2 (3d Cir. 2002).

Cross-examination may be limited by the Fifth Amendment; Rule 608(b) provides
that no witness, including the accused, waives the Fifth Amendment privilege against
self-incrimination when examined with respect to matters that relate only to character for
truthfulness. See United States v. Hudson, 422 F.Supp. 395 (E.D.Pa. 1976), aff’d 556
F.2d 566, aff’d 556 F.2d 569, cert. denied, 431 U.S. 922, cert. denied, 434 U.S. 839
(1977). The Third Circuit appears not to have addressed this aspect of the rule.
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2.25 Impeachment of Defendant - Prior Conviction (F.R.E. 609)

You (are about to hear)(heard) evidence that the defendant (name) was
previously convicted of (a) crime(s). You may consider evidence of (name)’s
previous conviction of a crime only to help you decide whether to believe
(name)’s testimony and how much weight to give it. That evidence does not
mean that (name) committed the crime charged here, and you must not use
that evidence as any proof of the crime charged in this case.

[This evidence may not be used in any way at all in connection with the

other defendant(s)].

Comment

This instruction is derived from Eighth Circuit 2.16. For variations, see 1A
O’Malley et al., supra, §§ 11.12 and 15.08; Sand et al., supra, 7-13; Federal Judicial
Center § 41; First Circuit §2.04; Fifth Circuit § 1.11; Sixth Circuit §7.05A; Seventh
Circuit § 3.05; Ninth Circuit § 4.6; and Eleventh Circuit §6.4.

This instruction should be used when the defendant's prior conviction will be or
has been admitted to attack the defendant’s credibility under Rule 609 of the Federal
Rules of Evidence. If evidence of the prior conviction is elicited during cross-
examination of the defendant, the word “heard” should be substituted for “are about to
hear.”

As amended effective December 1, 2006, Rule 609(a) provides:

(a) General rule.--For the purpose of attacking the character for
truthfulness of a witness,

(1) evidence that a witness other than an accused has been convicted of a
crime shall be admitted, subject to Rule 403, if the crime was punishable
by death or imprisonment in excess of one year under the law under which
the witness was convicted, and evidence that an accused has been
convicted of such a crime shall be admitted if the court determines that the
probative value of admitting this evidence outweighs its prejudicial effect
to the accused; and

(2) evidence that any witness has been convicted of a crime shall be
admitted regardless of the punishment, if it readily can be determined that
establishing the elements of the crime required proof or admission of an
act of dishonesty or false statement by the witness.
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See United States v. Gilmore, 553 F.3d 266, 272-73 (3d Cir. 2009) (discussing
application of Rule 609).

It is important to distinguish between the two subsections of Rule 609(a). Rule
609(a)(1) permits impeachment with felony conviction in the judge’s discretion. The
Rule allows impeachment by convictions of crimes punishable by death or imprisonment
greater than one year if “the court determines that the probative value of admitting this
evidence outweighs its prejudicial effect to the defendant.” See Government of the Virgin
Islands v. Bedford, 671 F.2d 758 (3d Cir. 1982).

Rule 609(a)(2) applies to crimes of dishonesty or false statement and makes
admission of the evidence mandatory. If the crime falls within (a)(2), the trial court must
admit the prior conviction. See United States v. Wong, 703 F.2d 65, 68 (3d Cir.), cert.
denied, 464 U.S. 842 (1983). Rule 609(a)(2) is interpreted narrowly and does not include
crimes such as theft that do not “bear on the witness’ propensity to testify truthfully.”

See United States v. Johnson, 388 F.3d 96 (3d Cir. 2004) (quoting from the Conference
Committee notes). As amended, the rule precludes inquiry into the manner in which a
crime was committed to establish that it was a crime of dishonesty or false statement.
Instead, the nature of the crime must be readily determined.

Rule 609 also includes a time restriction. If more than ten years has passed since
the date of conviction or release, the prior conviction is not admissible unless the
proponent gives written notice and “the court determines, in the interests of justice, that
the probative value of the conviction . . . substantially outweighs its prejudicial effect.”
F.R.E. 609(b).

Ordinarily, evidence of the defendant’s prior conviction is admissible only for the
limited purpose of attacking credibility. As a result, the defendant is entitled, upon
request, to an instruction limiting the jury's consideration of the conviction to the purpose
for which it was admitted. The Third Circuit has not addressed the question of whether it
is plain error not to give this instruction if the defendant fails to request it. Professor
Graham opines that failure to give the instruction “will more likely result in plain error
where the conviction is similar.” Graham, Handbook of Federal Evidence § 609.6 at
227-28 (5th ed. 2001).

In some cases, a defendant’s prior criminal record is introduced for other
purposes. In those cases, this instruction should not be given. Instead, the jury should be
specifically instructed on the purpose for which the evidence was admitted. A prior
conviction may be required to establish an element of the offense charged, as when the
defendant is charged under 18 U.S.C. § 922(g) or (h). See Instruction 2.13 (Prior
Conviction of Defendant Charged with Possession of a Firearm by a Convicted Felon (18
U.S.C.A. §922 (g))). Evidence of other crimes may also be admitted to prove motive,
opportunity, intent or the like under Rule 404(b) of the Federal Rules of Evidence. See
Instruction 2.23 (Defendant’s Prior Bad Acts or Crimes (F.R.E. 404(b))). See also
United States v. Gilmore, 553 F.3d 266, 271-72 (3d Cir. 2009) (approving use of prior
conviction to impeach defendant by contradlctlon)

The bracketed language should be given in a multi-defendant case.

(revised 12/09)
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2.26 Impeachment of Defendant - Prior Inconsistent Statement Taken in

Violation of Miranda

Alternative 1: You just heard the defendant, (name), testify on (his)(her) own

behalf. You also heard evidence that (name) made (a statement)(certain
statements) before trial. (Name) admitted making (this)(these) statement(s).
(This)(These) earlier statement(s)(is)(are) brought to your attention only to
help you decide if you believe what the defendant testified to here in court.
You may consider (this)(these) statement(s) as you decide if what (name) said
here in court was true. You must not, however, consider the earlier
statement(s) as evidence of (name)’s guilt. The government must use other
evidence to prove, beyond a reasonable doubt, that the defendant committed
the crime.

Alternative 2: You will recall that the defendant, (name), testified on

(his)(her) own behalf. You are about to hear evidence that (name) made (a
statement)(certain statements) before trial. (This)(These) earlier statement(s)
by (name) (is)(are) brought to your attention only to help you decide if you
believe what the defendant testified to here in court. (Name) has denied
making (this)(these) statement(s). If you find that (name) made statement(s)
before trial that are different from (name)’s testimony here at trial, then you
may consider (this)(these) statement(s) as you decide if what (name) said here
in court was true. You must not, however, consider the earlier statement(s) as
evidence of (name)’s guilt. The government must use other evidence to prove,

beyond a reasonable doubt, that the defendant committed the crime.
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Comment

This instruction is derived from Federal Judicial Center § 42. For variations, see
1A O'Malley §11.13, Eighth Circuit § 2.17.

Normally, prior statements of the defendant are admissible without limitation
under Rule 801(d)(2)(A) of the Federal Rules of Evidence. If the defendant’s prior
statement is admitted without limitation, no instruction is necessary. However, if a
statement is obtained in violation of Miranda v. Arizona, 384 U.S. 436 (1966), and the
defendant successfully moves to suppress it, the statement is not admissible
substantively, but may nevertheless be admitted to impeach the defendant if the
defendant elects to testify. Harris v. New York, 401 U.S. 222 (1971).

One of these instructions should then be used during the trial either before or
immediately after the statement is introduced, to restrict the statement to its limited role.
In addition, Instruction 4.37 (Impeachment of Defendant - Prior Inconsistent Statement
Taken in Violation of Miranda) should be given as part of the final instructions.

Which alternative to use depends on the procedure followed at trial as well as the
defendant’s testimony. Rule 613 of the Federal Rules of Evidence provides that extrinsic
evidence of the prior statement “is not admissible unless the witness is afforded an
opportunity to explain or deny” the statement. Therefore, it is likely that the prosecution
will question the defendant concerning the statement on cross-examination in order to lay
the foundation for introducing extrinsic evidence of the statement during rebuttal. The
court should use Alternative 1 if the defendant is asked about the prior statement on
direct or cross-examination and admits making the statement(s). The instruction should
be given immediately after the defendant testifies concerning the statement(s). The court
should use Alternative 2 if the defendant denies making the statement(s) and the
prosecution introduces extrinsic evidence of the statement(s) in rebuttal. In that case, the
court should give the instruction immediately before the prosecution introduces its
evidence that the defendant made the statement(s).

If other prior statements of the defendant have been introduced without limitation,
the court should give Instruction 2.11 (Limited Admissibility: Evidence Admitted for a
Limited Purpose) with this instruction to emphasize the difference in the relevance of the
two sets of statements.
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2.27 Prior Statement of Defendant — Single Defendant on Trial

The government has introduced evidence that the defendant (name of
defendant) made a statement to (name of person who took statement). 'You must
decide whether (name of defendant) did in fact make the statement. If you find
that (name of defendant) did make the statement, then you must decide what
weight, if any, you feel the statement deserves. In making this decision, you
should consider all matters in evidence having to do with the statement,
including those concerning (name of defendant)(himself)(herself) and the
circumstances under which the statement was made.

[1f, after considering the evidence, you determine that a statement, was
made voluntarily, you may give it such weight as you feel it deserves under the
circumstances. On the other hand, if you determine that the statement was not
made voluntarily, you must disregard it. In determining whether any alleged
statement was made voluntarily, you should consider (name of defendant)’s age,
training, education, occupation, and physical and mental condition, and (his)(her)
treatment while in custody or under interrogation as shown by the evidence in the
case. Also consider all other circumstances in evidence surrounding the making of

the alleged statement.]

Comment

This instruction was derived from Seventh Circuit § 3.02 and 1A O’Malley et al.,
supra, § 14.03.

This instruction should not ordinarily be given during trial. Instead, the subject

will be covered in the final instructions. See 4.32 (Prior Statement of Defendant - Single
Defendant on Trial).
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If the court held a pretrial proceeding on a motion to suppress the defendant’s
statement, the court may be aware of the issues that will be raised concerning the
voluntariness of the defendant’s statement or the weight it should be accorded. The court
may choose to give the instruction during the trial if the prosecution introduces a
defendant’s confession or similar statement and the defendant raises questions about the
weight that the jury should accord that evidence. The bracketed language should be
included if the defendant raises a colorable question of whether the statement was given
voluntarily. In Crane v. Kentucky, 476 U.S. 683 (1986), the Supreme Court noted that
the pretrial determination that the defendant’s confession is voluntary is not conclusive
and held that the trial court violated the defendant’s constitutional rights when it
precluded the defendant from introducing evidence relating to the circumstances of the
confession at trial. The evidence “will often be germane to its probative weight, a matter
that is exclusively for the jury to assess.” Id. at 688. Congress has spoken to this issue in
18 U.S.C. § 3501(a), which provides in part:

[TThe trial judge shall permit the jury to hear relevant evidence on the
issue of voluntariness and shall instruct the jury to give such weight to the
confession as the jury feels it deserves under all the circumstances.

In Government of the Virgin Islands v. Gereau, 502 F.2d 914 (3d Cir. 1974), the Third
Circuit held that the trial court properly instructed the jury to consider the voluntariness
of the defendant’s confessions and to disregard them if they were not given voluntarily.
If a question of voluntariness is raised, the trial court must admit the relevant evidence
and instruct the jury on the question.
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2.28 Prior Statement of a Defendant — Multi-Defendant Trial

The government has introduced evidence that the defendant (name of
defendant) made a statement to (name of person who took statement). 1 caution
you that you may consider (name of defendant)’s statement only in resolving
the case against (name of defendant). You must not consider or discuss this
evidence in any way with respect to (name of co-defendant, if there is only
one)(any of the other defendants on trial).

[You must decide whether (name of defendant) did in fact make the
statement. If you find that (name of defendant) did make the statement, then you
must decide what weight, if any, you feel the statement deserves. In making this
decision, you should consider all matters in evidence having to do with the
statement, including those concerning (name of defendant)(himself) (herself) and
the circumstances under which the statement was made.]

[1f, after considering the evidence, you determine that a statement, was
made voluntarily, you may give it such weight as you feel it deserves under the
circumstances. On the other hand, if you determine that the statement was not
made voluntarily, you must disregard it. In determining whether any alleged
statement was made voluntarily, you should consider (name of defendant)’s age,
training, education, occupation, and physical and mental condition, and (his)(her)
treatment while in custody or under interrogation as shown by the evidence in the
case. Also consider all other circumstances in evidence surrounding the making of

the alleged statement.]

Comment
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This instruction is derived from Seventh Circuit § 3.02 and Sand et al, supra, 5-
20. For variations, see 1A O’Malley et al., supra, §14.04; Fifth Circuit § 1.27; Eighth
Circuit § 2.15; and Eleventh Circuit § 2.2.

This instruction should be given during the trial in a multiple defendant trial when
one defendant’s confession which names or implicates the other defendant(s) is admitted
in a joint trial unless it is clear that the confessing defendant will testify. A defendant is
deprived of his right under the Confrontation Clause when a nontestifying co-defendant's
incriminating confession is introduced at their joint trial even if the jury is instructed to
consider that confession only against the co-defendant. Limiting instructions are
normally inadequate to protect the defendant against the risk that the jury will misuse the
co-defendant’s confession and consider it as evidence against the defendant. See Bruton
v. United States, 391 U.S. 123 (1968); see also Cruz v. New York, 481 U.S. 186, 194
(1987) (holding protection applies even if the defendant also confessed). However, if the
prosecution adequately redacts the co-defendant’s statement, removing language that the
jury could understand as referring to the defendant without further evidentiary linkage,
the co-defendant’s confession may be admitted in a joint trial. See Richardson v. Marsh,
481 U.S. 200 (1987)(holding redaction adequate to protect defendant); Priester v.
Vaughn, 382 F.3d 394 (3d Cir. 2004)(concluding redaction provided adequate
protection); but see Gray v. Maryland, 523 U.S. 185 (1998) (holding redaction
inadequate); United States v. Richards, 241 F.3d 335 (3d Cir. 2001) (holding redaction
inadequate). When such a confession is admitted, this instruction is necessary to protect
the defendant’s rights under the Confrontation Clause.

The language in the bracketed paragraphs may be given if appropriate. The first
bracketed paragraph may be appropriate if the defendant raises a question concerning
whether the statement was made or the circumstances under which it was made. The
second bracketed paragraph should be included if the defendant raises a colorable
question of whether the statement was given voluntarily.
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2.29 Photographs, Inflammatory

This photograph (these photographs) (was)(were) admitted in evidence
for the purpose of helping you understand the testimony by (describe purpose,
e.g., showing you the conditions at the alleged scene of the crime, showing the
nature of the wounds received by the deceased, showing you what (name of
witness) was referring to.) It is not a pleasant photograph to look at. You
should not let it stir up your emotions to the prejudice of the defendant. Your
verdict must be based on a rational and fair consideration of all the evidence
and not on passion or prejudice against the defendant, the government, or

anyone else connected with this case.

Comment

This instruction is derived from Pennsylvania Suggested Standard Jury
Instructions - Criminal § 3.18.

Photographs may be admitted even though they are inflammatory if their
probative value is sufficient. See United States v. Lopez, 271 F.3d 472, 482 (3d Cir.
2001); Government of Virgin Islands v. Albert, 241 F.3d 344 (3d Cir. 2001). Before
admitting a potentially inflammatory photograph the trial court must determine (1) that it
is relevant and (2) that the need for the picture and its probative value are not
substantially outweighed by the likelihood of unfair prejudice to the defendant. When
admitting a photograph the court should take measures to minimize the risk of prejudice,
such as masking portions and limiting the time the jury is allowed to look at it.

This instruction reduces the likelihood of improper use or influence of the
photograph. It directs the jurors’ attention to the purpose for which the photograph was
admitted and cautions them not to permit it to stir up their emotions to the defendant's
prejudice. Although it appears that a limiting instruction may not be required, the court
should provide a limiting instruction to minimize the prejudicial impact of the evidence.
See Government of Virgin Islands v. Albert, 89 F.Supp. 2d 658, 665 (D.V.1. 2000)
(upholding conviction even though the trial court admitted a gruesome videotape of the
murder scene and gave no limiting instruction other than to direct the jury not to listen to
the audio narration on the tape, but expressing concern about the risk of unfair prejudice
and possible reversal).
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2.30 Photograph of Defendant (“Mug Shots”)

[Select whichever of the following applies:
((Name of witness) testified that (he)(she) viewed a photograph of (name of

defendant) which was shown to (him)(her) by the (police)(law enforcement
agents).)
(You were shown a picture of (name of defendant) that was taken by (the
government).)]
The government collects pictures of many people from many different
sources and for many different purposes. The fact that the government had
(name of defendant)’s picture does not mean that (he)(she) committed this or

any other crime, and it must have no effect on your consideration of the case.

Comment
This instruction is derived from Eighth Circuit § 2.21.

This instruction may be given if the jury sees or learns of a law enforcement
booking photograph — mug shot — of the defendant. The committee recommends that this
instruction not be given unless specifically requested by the defense.

In some cases, the jury will learn that law enforcement had a mug shot of the
defendant before the defendant was charged with the offense for which the defendant is
on trial. For example, if identification is an issue in the trial, the jury may hear testimony
concerning pre-charge photo identification of the defendant using a mug shot. See
United States v. Hines, 470 F.2d 225 (3d Cir. 1973). The decision about whether to
admit the evidence should be approached with caution. If the defendant’s mug shot is
introduced in evidence or if the jury is informed that law enforcement had a photograph
of the defendant, the jury may conclude that the defendant has a criminal record. United
States v. Hines, 470 F.2d 225, 227-28 (3d Cir. 1973). Nevertheless, the evidence is
properly admitted if its probative value outweighs the risk of unfair prejudice. See
United States v. Dunbar, 767 F.2d 72 (3d Cir. 1985); United States v. Gimelstob, 475
F.2d 157 (3d Cir. 1973). One way to reduce the risk of unfair prejudice is to redact the
photograph, removing indications that it is a mug shot.

A cautionary instruction may also reduce the risk of unfair prejudice. In United
States v. Amorosa, 167 F.2d 596, 599 (3d Cir. 1948), the Third Circuit concluded that the
defendant had not been prejudiced by the government’s use of two F.B.I. photographs of
the defendant. The court commented on the trial court’s instruction to the jury:
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The trial judge in his charge instructed the jury as to the F.B.I. number on
the picture, "You are not to infer because of that number that the defendant
is guilty of this crime or of any other crime. In other words, you are to
predicate no finding of fact on the mere fact that on the front of the picture
there appears this F.B.I. number. You will, for the purpose of this case,
completely disregard the fact that one of the pictures bears a number.'

Nevertheless, it does not appear that a cautionary instruction is required. The Third
Circuit has rejected arguments based on the prejudicial impact of the defendant’s mug
shot without considering whether the trial court gave a cautionary instruction. See

United States v. Gimelstob, 475 F.2d 157 (3d Cir. 1973); United States v. Hines, 470 F.2d
225, 227-28 (3d Cir. 1973).
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2.31 Dismissal During Trial of Some Charges Against Single Defendant

At the beginning of the trial, I described the charges against the
defendant. At this time, the charge(s) of (describe dismissed count(s)) (is)(are)
no longer before you. You should not be concerned with nor should you
speculate about the reason the charge(s) (is)(are) no longer part of this trial.

The defendant is on trial only for the charge(s) of (remaining count(s)).
You may consider the evidence presented in the case only as it relates to the

remaining charge(s).

Comment

This instruction is derived from Ninth Circuit § 2.12. For variations, see Sand et
al, supra, 2-20 and Eighth Circuit § 2.11.

This instruction may be given during the trial when charges are dismissed, most
likely after the close of the government’s case-in-chief. If those charges were called to
the jury’s attention in the preliminary instructions or opening statements, or if evidence
was introduced that relates only to those charges, the jury may expect the defendant to
respond to the charges or to the evidence offered to establish the charges. This
instruction explains to the jury that the charges are no longer part of the trial and thereby
lets the jurors know why there will be no response to those aspects of the government’s
case. If more than one defendant is on trial, Instruction 2.32 (Disposition During Trial of
All Charges Against One or More Co-Defendant(s)) should be given instead.

If evidence is stricken as a result of the dismissal of charges, the court may want
to instruct the jury on that point. The Eighth Circuit suggests the following language:
“The following evidence is now stricken by me, and is thus no longer before you and
may not be considered by you: (Describe stricken evidence).” When describing the
stricken evidence, the court risks being either over inclusive or under inclusive. The
Committee therefore suggests that, if the court elects to give such an instruction, it do so
only if the parties agree to the description of the stricken evidence.
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2.32 Disposition During Trial of All Charges Against One or More Co-
Defendant(s)

The co-defendant(s)(name(s)) (is)(are) no longer on trial and you are
not being asked to reach a verdict as to (name(s)). You are not to be concerned
with nor are you to speculate about why (he)(she)(they) (is)(are) no longer part
of this trial. This fact should not affect or influence your verdict with respect
to the remaining defendant(s). You must base your verdict as to (name(s) of
remaining defendant(s)) solely on the basis of the evidence or lack of evidence

against (him)(her)(them).

Comment

This instruction is derived from Sand et al, supra, 2-19. For variations, see 1A
O’Malley et al, supra, §§ 11.14 and 12.16; Eighth Circuit § 2.12; and Ninth Circuit §
2.13.

When charges against a co-defendant are disposed of after the jury has been
empaneled, the court should instruct the jury that the co-defendant’s case is no longer
before them and caution the jury not to draw any inference from that fact. See United
States v. Gambino, 926 F.2d 1355, 1364 (3d Cir. 1991)(concluding that trial court’s
instruction to jurors that they should infer nothing from absence of defendant who had
pleaded guilty adequately protected remaining defendants from prejudicial inference).
The disposition of charges may result from causes as different as the entry of a judgment
of acquittal on grounds of insufficient evidence or the entry of a conviction based on a
guilty plea. The jury should not normally be informed of the reason. See United States v.
Restaino, 369 F.2d 544 (3d Cir. 1966)(concluding trial court’s cautionary instructions
adequately protected defendant when court informed jury that co-defendants had pleaded
guilty). This instruction avoids any reference to the reason for the disposition of the co-
defendant’s case.

In United States v. Ragbir, 2002 WL 1273657 at *2 (3d Cir. 2002), a non-
precedential decision, the Third Circuit approved the following instruction after a co-
defendant pleaded guilty partway through the trial:

You'll notice that neither Mr. Robert Kosch nor his attorney, Mr.
DeGroot, are seated at the defense table. They will be absent from this
court for the remainder of the trial. I instruct you that the charges against
Robert Kosch are no longer part of the Government's case and they are not
to be considered by you at the time of your deliberations. You should not
speculate or concern yourselves about the reason for the absence of Mr.
Kosch.
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You are not to consider his absence in any way when you hear the
rest of this case or when you deliberate on a verdict as to Mr. Ragbir. The
Government has an absolute obligation under the United States
Constitution to prove every element of every offense charged against Mr.
Ragbir beyond a reasonable doubt. Again I instruct you emphatically that
in considering the evidence as to Mr. Ragbir, you shall not take into
account the absence of Mr. Kosch. To do otherwise would be to violate
your oaths as jurors.

If some, but not all, charges against a defendant in a multi-defendant case are
dropped, an instruction may be unnecessary, since the defendant will still be before the
jury. If the court chooses to give an instruction in such a case, the court should adjust the
language of the instruction accordingly. See Eighth Circuit § 2.13 for suggested
language.

If evidence is stricken as a result of the dismissal of charges, the court may want
to instruct the jury on that point. The Eighth Circuit suggests the following language:
“The following evidence is now stricken by me, and is thus no longer before you and
may not be considered by you: (Describe stricken evidence).” When describing the
stricken evidence, the court risks being either over inclusive or under inclusive. The
Committee therefore suggests that, if the court elects to give such an instruction, it do so
only if the parties agree to the description of the stricken evidence.
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2.33 Previous Proceeding (Trial) of Defendant

You (will hear)(have heard) that there was a prior proceeding (trial) in
this case. You should not, however, concern yourself with this fact.

Your verdict must be based solely on the evidence in the present trial in
accordance with the Court's instructions without any regard to what may

have occurred earlier.

Comment
This instruction is based on 1A O'Malley et al, supra, § 10.08.

This instruction should only be given if it is clear that the jury will, for some
reason, learn of an earlier trial. When used, this instruction should be given at the time of
the first reference to the earlier trial or proceeding.

It is preferable to refer to the earlier trial simply as a proceeding. The Committee
recommends that the court suggest to the attorneys in the case that they should avoid
references to a prior “trial” and that they so instruct their witnesses. The attorneys
should, if necessary, instruct the witnesses to refer to the prior trial as a “prior
proceeding.” If reference is made to a prior trial, the language of the instruction should
be adapted accordingly.

In some cases, it will be difficult or impossible not to let the jury know that the
case has been previously tried. For example, in United States v. Hykel, 463 F.2d 1192,
1194 (3d Cir. 1972), the trial followed an earlier trial that ended in a mistrial. A number
of witnesses had testified at the first trial and were likely to mention that fact. The
prosecutor therefore mentioned to the jury that the trial would be the defendant's second
one for the same offense. The defendant argued to the Third Circuit that these remarks
prejudiced his case. In United States v. Hykel, 461 F.2d 721, 726 (3d Cir.1972), the Third
Circuit affirmed and commented favorably on the trial court’s instruction:

The remarks, which do not appear on the record, were brought to the
attention of the District Court, which cautioned the jury that:

[T]he fact that this is the second trial of this case should
mean nothing to you. Do you understand that? No
inference of any kind should be drawn from that.

We believe that the District Court's cautionary words were sufficient to

cure whatever prejudice, if any, the prosecutor's remarks may have caused
in the absence of the caution.
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2.34 Disruptive Defendant

Inappropriate verbalization: You just /describe behavior; e.g., heard the

defendant speak to the witness]. The defendant’s statements are not evidence in
this case. You must disregard any statement that the defendant makes in this
courtroom unless (e)(she) is testifying as a witness.

Inappropriate conduct requiring restraint of defendant: You may notice that

the defendant /describe restraints; e.g., is wearing handcuffs in the courtroom].
You must not consider this fact in deciding the issues in this case. It is not
evidence in the case and should not be discussed by you in your deliberations.
It has no bearing on defendant’s guilt or innocence.

Inappropriate conduct requiring removal of defendant: You may notice that

the defendant is no longer in the courtroom. The defendant’s absence is
unrelated to (his)(her) guilt or innocence and is not evidence in the case. You
must not consider this fact in deciding the issues in this case.

Comment

Defendants sometimes disrupt the orderly process of trial with inappropriate
verbal or physical conduct. The Benchbook for U.S. District Court Judges suggests a
protocol for handling disruptive defendants. Benchbook for U.S. District Court Judges §
5.01 (March 2000 rev.). Whether and how to instruct the jury will depend on the type
and severity of the defendant’s misconduct as well as the court’s response to that
misconduct.

First, in the case of a verbal outburst, the court may simply want to direct the jury
to disregard it. For example, in Norde v. Keane, 294 F.3d 401, 405 (2d Cir. 2002), the
Second Circuit quoted from the state court’s caution to the jury after the defendant’s
outburst:

Now ladies and gentlemen, you just heard the defendant yell out in the
courtroom. He’s been instructed by me not to do that. And I am going to
instruct you to disregard any statements that the defendant makes in this
courtroom|[ ] other than if he should take the stand and testify. Just
disregard it.

In Norde, the Second Circuit held that the defendant’s rights had been protected, but
disapproved the trial court’s further elaboration to the jury discussing the defendant’s
expressed desire to be represented by a different lawyer. 294 F.3d at 412.
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Second, in some cases, the defendant’s conduct may prompt the court to order the
disruptive defendant restrained. Such action does not necessarily violate the defendant’s
rights, but it may prejudice the defendant in the eyes of the jury. See Szuchon v. Lehman,
273 F.3d 299 (3d Cir. 2001); United States v. Brantley, 2009 WL 2618811 (3d Cir. 2009)
(non-precedential) (expressing concern about shackling but upholding conviction and
discussing steps trial court must take before ordering defendant shackled); see also Deck
v. Missouri, 544 U.S. 622 (2005); Illinois v. Allen, 397 U.S. 337 (1970). To the extent
possible, the court should rely on restraints not visible to the jury. In Wilson v.
McCarthy, 770 F.2d 1482 (9th Cir. 1985), the Ninth Circuit held that the trial court was
not required to instruct the jury concerning the shackles used on the defendant in the
absence of a defense request. Nevertheless, an instruction may be helpful. In Szuchon,
the Third Circuit noted that the trial court had “carefully instructed the jury to remain
focused solely on the evidence.” 273 F.3d at 315. See also United States v. Taylor, 562
F.2d 1345 (2d Cir. 1977)(noting that the trial court had cured possible prejudice after
jurors inadvertently observed the defendants in manacles through cautionary instruction
“pointing out that the reason for some defendants (not identified by the court) being in
custody while others were not was that some defendants were able to afford bail and
others were not and that the jury was to draw no inference from whether or not a
defendant was able to afford bail”); United States v. Larkin, 417 F.2d 617 (1st Cir.
1969)(noting that trial court gave cautionary instruction after jurors observed the
defendant being transported in handcuffs, directing jury to disregard the fact that
defendant was in custody and “that such custody was not unusual in this kind of case and
had no bearing on defendant's guilt or innocence”).

Finally, in some cases, the defendant’s disruptive behavior may be so severe and
persistent that the trial court removes the defendant from the courtroom. See Benchbook,
§ 5.01. The court should then instruct the jury that the absence is not related to the
defendant’s guilt on the charges and is not evidence in the case. The court must permit
the absent defendant to communicate with counsel, either directly during the proceedings
or at least at frequent intervals. In addition, if possible, the court should arrange a
connection — video or at least audio — to allow the absent defendant to observe the court
proceedings.

(revised 12/09)

64



2.35 Discharge of Defense Counsel During Trial

Even though (name of defendant) was represented by a lawyer when this
trial began, (he)(she) has decided to continue the trial representing
(himself)(herself) and not to use the services of a lawyer. (He)(She) has a
constitutional right to do that. (His)(Her) decision has no bearing on whether
(he)(she) is guilty or not guilty, and it must not affect your consideration of the
case.

Because (name of defendant) has decided to act as (his)(her) own lawyer,
you will hear (him)(her) speak at various times during the trial. (He)(She) may
make (a)(an) (opening statement and) closing argument. (He)(She) may ask
questions of witnesses, make objections, and argue to the court. I want to
remind you that when (name of defendant) speaks in these parts of the trial
(he)(she) is acting as a lawyer in the case, and (%is)(her) words are not
evidence. The only evidence in the case is the testimony of witnesses under

oath and exhibits admitted into evidence.

Comment

This instruction is derived from Eighth Circuit § 2.22 and Federal Judicial Center
§ 6.

This instruction should be given when a defendant exercises the constitutional
right under Faretta v. California, 422 U.S. 806 (1975), to waive the Sixth Amendment
right to assistance of counsel and proceed pro se. In order to assure that the waiver is
valid, the court should engage in a colloquy with the defendant such as the one suggested
in § 1.02 of the Benchbook for U.S. District Court Judges (4th ed. 2000).

The instruction informs the jury of the defendant’s choice to proceed pro se. In

addition, it directs the jury to treat the words spoken by the defendant while functioning
as counsel like those of any other lawyer and not to treat them as evidence in the case.
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The court may appoint standby counsel to assist the pro se defendant. A pro se
defendant is not constitutionally entitled to standby counsel or to hybrid representation,
in which the defendant shares the role of counsel with standby counsel. See McKaskle v.
Wiggins, 465 U.S. 168 (1984). Nevertheless, the trial court has discretion to permit
either and may even appoint standby counsel over the defendant’s objection. See
McKaskle, 465 U.S. at 182-83; Faretta, 422 U.S. at 834 n.46. If the court appoints
standby counsel, the court may wish to inform the jury of standby counsel’s role in the
case. See also United States v. Bankoff, 613 F.3d 358 (3d Cir. 2010) (holding trial court
responded appropriately to defendant's request to proceed pro se made after
commencement of trial; court deferred consideration of request until end of first day of
trial, conducted full colloquy and then allowed defendant to conduct some aspects of trial
and to rely on stand-by counsel for others).

(revised 11/2010)
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2.36 Prejudicial Publicity During Trial

I am advised that reports about this trial are appearing (in the
newspapers) and/or (on radio and television) and/or (on the Internet). The
reporter responsible for the story may not have listened to all of the testimony
as you have and may be getting information from people who will not testify
under oath and subject to cross-examination in this trial. In addition, the
reporter may emphasize an unimportant point or may simply be wrong.

As I have instructed you (throughout)(previously during) this trial, you
must avoid listening to or reading any media accounts of this trial on the
radio, television or the internet and in the newspaper. You are required to
disregard any and all reports which you have [(read)(seen)(heard)] [(in the
newspapers) and/or (on radio and television) and/or (on the Internet)] and any
statements or inferences contained therein. Such information is not part of
the evidence in this case. You must not permit such information to influence
your judgment in arriving at a true verdict in this case.

Do not read anything or listen to anything or watch anything with
regard to this trial. If you are exposed to any publicity about this case, you
must not discuss anything which you have seen, heard, or read with your
fellow jurors at any time during the trial or your deliberations. The case
must be decided by you solely and exclusively on the evidence which will be

received here in court.

Comment
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This instruction is derived from 1A O’Malley et al., supra, § 11.08, Sand et al.,
supra, 2-16 (Publicity--Reminder (Alternate Form)), and United States v. DeLarosa, 450
F.2d 1057 (3d Cir. 1971), cert. denied, 419 U.S. 1120 (1975).

The preliminary charge instructs the jury to consider only evidence deemed
competent by the court and disregard any form of media coverage outside the courtroom.
See Instruction 1.10 (Credibility of Witnesses). If jurors are later exposed to prejudicial
publicity during the trial, the fairness of the trial has not necessarily been compromised,
and the trial court has broad discretion to determine whether the defendant's right to a fair
trial has been impaired. United States v. DeLarosa, 450 F.2d 1057 (3d Cir. 1971) cert.
denied, 419 U.S. 1120 (1975). Typically, the trial court will voir dire the jury concerning
exposure to the prejudicial publicity and give a cautionary instruction.

The Third Circuit addressed the appropriate measures in United States v.
DeLarosa, 450 F.2d 1057 (3d Cir. 1971). In DeLarosa, two local newspapers reported
on the second day of trial that shots were fired into the home of the government's chief
witness. 450 F.2d at 1061. Upon learning of the publicity, the trial court conducted a
voir dire and discovered that four jurors had seen the articles. /d. The court then asked:
""With the knowledge that you have of that article, do you feel that you are able to
continue as a juror in this case, and decide the facts, and bring in a verdict based solely
upon the facts you have heard in the courtroom and the evidence which has been adduced
in the courtroom without being influenced . . . [by the articles]."" Id. at 1062. When the
jurors responded in the affirmative and assured the court that they had not shared the
contents of the article with other jury members, the trial court denied motions for a
mistrial. /d.

In determining whether the trial court abused its discretion, the Third Circuit
considered the cautionary instruction given by the court. /d. Defense counsel had
requested the following instruction:

You must disregard any and all reports which you have read, seen or heard
in or through the news media; any statements or inferences contained therein.
Such matters are not facts in evidence in this case because they are not
relevant, competent or material to the issues which have been developed in
this Courtroom. You must not permit such matters to influence your
judgment in arriving at a true verdict in this case. Id. at 1062 n.3.

The trial court denied the request and, instead, instructed the jury:

You would violate your sworn duty if you base your verdict on anything but
the evidence heard in the courtroom and these instructions on the law. Id. at
1062.

The Third Circuit held that the combination of the voir dire and the instruction was sufficient
to dispel any prejudice, but nevertheless remarked that "[I]t would have been better practice
to give the charge requested [by counsel], which unmistakably prohibited consideration by
the jury of information obtained from the news media." Id.

Similarly, in United States v. Jackson, 649 F.2d 967 (3d Cir. 1981), the Third Circuit
held that the steps taken by the trial court adequately responded to the prejudicial publicity.
In Jackson, many news reports concerning the case were circulating, and the unsequestered
jury was on weekend recess. Id. at 974. When the trial resumed, defense counsel asked the
court to inquire into whether the individual jurors had seen or heard news coverage of the
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case during the recess. Id. The trial court observed that it had "specifically, on more than
one occasion, instructed the jury that they were not to read any newspaper accounts
concerning the trial or listen to any radio or television accounts," and agreed to "inquire as
to whether any of them have (read or listened to newspaper, radio and TV reports)," but
would conduct an individual voir dire of only those jurors who said they had been exposed
to publicity about the case. Id. at 974-75. The court addressed the jurors as follows:

Members of the jury, I want to again instruct you that during the course of
the trial you must not discuss the case in any manner among yourselves or
with anyone else, and you must not permit anyone to attempt to discuss it
with you or in your presence, and insofar as the lawyers are concerned as
well as others whom you may come to recognize as having some connection
with the case, you are instructed that in order to avoid even the appearance
of impropriety you should have no conversation whatever with those persons
while you are serving on the jury.

You must also avoid reading any newspaper articles that might be published
about the case now that the trial is in progress, and you must also avoid
listening to or observing any broadcast news program on either television or
radio because of the possibility that mention might be made of this case
during such a broadcast.

The reasons for these cautions, of course, lies (sic) in the fact that it will be
your duty to decide this case solely on the basis of the testimony and
evidence presented during the trial without consideration of any other matters
whatsoever.

If at any time during the trial you read or hear something outside the
courtroom that you think will influence your decision, please bring it to my
attention through the bailiff, Mrs. Flaherty.

Have any members of the jury since the beginning of this trial read any
newspaper accounts or heard or listened to any radio or television accounts
concerning this case and this trial?

Id. at 975. There was no response, and the trial proceeded. The Third Circuit upheld the
trial court’s actions, stating:

To require the trial court to conduct an individual voir dire of all of the
jurors, who have been repeatedly and properly instructed regarding news
media reports, whenever there are prejudicial news media reports, rather than
to limit the voir dire to jurors, if any, who have seen or heard such reports,
is not consistent with the ‘large discretion' needed by the court to move the
trial along both expeditiously and fairly.

Id. at 975-76. Thus, the district court's general inquiry concerning the effect of media
coverage on the bias of the jury, coupled with proper limiting instructions, did not amount
to an abuse of discretion by the court. Id. at 976.

If a juror acknowledges being exposed to publicity regarding the trial, the court

should question that juror individually in the presence of counsel and the defendant. At that
time, the court should consider including the following questions and admonition:
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1. What publicity about the case have you read, seen or heard?

2. As a result of what you (read)(saw)(heard), have you
been influenced in this case in any way?

3. As a result of what you have (read)(seen)(heard), have you
formed an opinion as to the guilt or innocence of the defendant?

4. Can you disregard the publicity which you (read)(saw)(heard)
and decide the case based solely on the evidence presented in court?

5. Have you discussed this publicity or your feelings about it
with any of the other jurors? If so, what did you say to them and what
response did you receive from them?

6. Do not discuss the publicity which you (read)(saw)(heard) or
anything with reference to this discussion with any of the other jurors.

In combination with the suggested cautionary instruction, this inquiry and admonition should
protect the trial from the effect of the prejudicial publicity.
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2.37 Instructions Prior to Closing Arguments

Members of the jury,you have heard and seen all the evidence in this case.
The lawyers now have the opportunity to present their closing arguments.
Under the Rules of Criminal Procedure, the government will argue first, then the
defense will present its closing argument(s), and finally the government may, if
it chooses, argue in response or in rebuttal to the defense’s argument(s).

Closing arguments are designed to present to you the parties’ theories
about what the evidence has shown and what conclusions may be drawn from
the evidence. Remember, what is said in closing arguments is not evidence. You
have already heard and seen all the evidence in this case.

After the lawyers present their closing arguments, I will give you my final
instructions concerning the law that you must apply to the evidence in reaching
your verdict. Although the lawyers may mention points of law in their closing
arguments, the law that you must follow in reaching your verdict is the law that
I will give you in my final instructions. If there is any difference between what
the lawyers say about the law and what I tell you in my final instructions, you

must follow my instructions.

Comment

Neither O’Malley nor any of the other Circuits suggest model instructions to be given
before closing arguments. This instruction is included here for trial judges who may want
to explain again the nature, purpose, and limits of closing arguments. The points covered
are also covered in certain preliminary and final instructions. See Instructions 1.02 (Role
of the Jury), 1.07 (Description of Trial Proceedings), 1.08 (Evidence(What Is)), 3.01 (Role
of the Jury), and 3.02 (Evidence). This instruction should be modified if final instructions
will be given before closing arguments.
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Chapter 3. Final Instructions: General

3.01
3.02
3.03
3.04
3.05
3.06
3.07
3.08
3.09
3.10
3.11
3.12
3.13
3.14
3.15
3.16

3.17
3.18

Role of Jury

Evidence

Direct and Circumstantial Evidence

Credibility of Witnesses

Not All Evidence, Not All Witnesses Needed

Presumption of Innocence; Burden of Proof; Reasonable Doubt

Nature of Indictment

On or About

Venue

Elements of Offense(s) Charged

Lesser Included Offenses

Separate Consideration — Single Defendant Charged With Multiple Offenses
Separate Consideration — Multiple Defendants Charged With Single Offense
Separate Consideration — Multiple Defendants Charged With Same Offense
Separate Consideration — Multiple Defendants Charged With Different Offenses
Election Of Foreperson; Unanimous Verdict; Do Not Consider Punishment; Duty To
Deliberate; Communication With Court

Verdict Form

Special Verdict Form; Special Interrogatories



3.01 Role of Jury

Members of the jury, you have seen and heard all the evidence and the
arguments of the lawyers. Now I will instruct you on the law.

You have two duties as a jury. Your first duty is to decide the facts from the
evidence that you have heard and seen in court during this trial. That is your job
and yours alone. I play no part in finding the facts. You should not take anything I
may have said or done during the trial as indicating what I think of the evidence or
what I think about what your verdict should be.

Your second duty is to apply the law that I give you to the facts. My role now
is to explain to you the legal principles that must guide you in your decisions. You
must apply my instructions carefully. Each of the instructions is important, and you
must apply all of them. You must not substitute or follow your own notion or
opinion about what the law is or ought to be. You must apply the law that I give to
you, whether you agree with it or not.

Whatever your verdict, it will have to be unanimous. All of you will have to
agree on it or there will be no verdict. In the jury room you will discuss the case
among yourselves, but ultimately each of you will have to make up his or her own
mind. This is a responsibility that each of you has and that you cannot avoid.

Perform these duties fairly and impartially. Do not allow sympathy,

prejudice, fear, or public opinion to influence you. You should also not be



influenced by any person's race, color, religion, national ancestry, or gender (, sexual
orientation, profession, occupation, celebrity, economic circumstances, or position in life

or in the community).

Comment

See Kevin F. O'Malley, Jay E. Grenig, & Hon. William C. Lee, 1A Federal Jury Practice
and Instructions (6™ ed. 2006) [hereinafter O’Malley et al] § 12.01. For variations in other
Circuits, see First Circuit § 3.01; Fifth Circuit §§ 1.03,1.04; Seventh Circuit § 1.01; Eighth
Circuit §§ 3.01, 3.02; Ninth Circuit § 3.01.

One or more of the characteristics listed in the bracketed language in the last paragraph
should be mentioned also, if it appears that there may be a risk that jurors could be influenced by
those characteristics in a particular case. The trial judge may need to mention other
characteristics that are not listed if it appears that they might influence jurors in a particular case.



3.02 Evidence

You must make your decision in this case based only on the evidence that you
saw and heard in the courtroom. Do not let rumors, suspicions, or anything else
that you may have seen or heard outside of court influence your decision in any way.

The evidence from which you are to find the facts consists of the following:

(1) The testimony of the witnesses;

(2) Documents and other things received as exhibits; and

(3) Any fact or testimony that was stipulated; that is, formally agreed to by

the parties.

((4) Any facts that have been judicially noticed--that is, facts which I say you may

accept as true even without other evidence.)

The following are not evidence:

(1) The indictment;

(2) Statements and arguments of the lawyers for the parties in this case;

(3) Questions by the lawyers and questions that I might have asked;

(4) Objections by lawyers, including objections in which the lawyers stated

facts;

(5) Any testimony I struck or told you to disregard; and

(6) Anything you may have seen or heard about this case outside the

courtroom.



You should use your common sense in weighing the evidence. Consider it in
light of your everyday experience with people and events, and give it whatever
weight you believe it deserves. If your experience and common sense tells you that
certain evidence reasonably leads to a conclusion, you may reach that conclusion.

As I told you in my preliminary instructions, the rules of evidence control
what can be received into evidence. During the trial the lawyers objected when they
thought that evidence was offered that was not permitted by the rules of evidence.
These objections simply meant that the lawyers were asking me to decide whether
the evidence should be allowed under the rules.

You should not be influenced by the fact that an objection was made. You
should also not be influenced by my rulings on objections or any sidebar conferences
you may have overheard. When I overruled an objection, the question was
answered or the exhibit was received as evidence, and you should treat that
testimony or exhibit like any other. When I allowed evidence (testimony or exhibits)
for a limited purpose only, I instructed you to consider that evidence only for that
limited purpose and you must do that.

When I sustained an objection, the question was not answered or the exhibit
was not received as evidence. You must disregard the question or the exhibit
entirely. Do not think about or guess what the witness might have said in answer to

the question; do not think about or guess what the exhibit might have shown.



Sometimes a witness may have already answered before a lawyer objected or before
I ruled on the objection. If that happened and if I sustained the objection, you must
disregard the answer that was given.

Also, if I ordered that some testimony or other evidence be stricken or
removed from the record, you must disregard that evidence. When you are deciding
this case, you must not consider or be influenced in any way by the testimony or
other evidence that I told you to disregard.

Although the lawyers may have called your attention to certain facts or
factual conclusions that they thought were important, what the lawyers said is not
evidence and is not binding on you. Itis your own recollection and interpretation of
the evidence that controls your decision in this case. Also, do not assume from
anything I may have done or said during the trial that I have any opinion about any

of the issues in this case or about what your verdict should be.

Comment

See 1A O’Malley et al, supra, §§ 12.03, 12.07, 12.08. For variations in other Circuits, see
First Circuit §§ 3.04, 3.08; Fifth Circuit § 1.06; Sixth Circuit § 1.04; Eighth Circuit § 3.03; Ninth
Circuit §§ 3.03, 3.04.

The bracketed instruction (4) under what is evidence should be given only when the court
has taken judicial notice of facts during the trial.



3.03 Direct and Circumstantial Evidence

Two types of evidence may be used in this trial, “direct evidence” and
“circumstantial (or indirect) evidence.” You may use both types of evidence in
reaching your verdict.

“Direct evidence” is simply evidence which, if believed, directly proves a fact.
An example of "direct evidence" occurs when a witness testifies about something the
witness knows from his or her own senses — something the witness has seen,
touched, heard, or smelled.

"Circumstantial evidence" is evidence which, if believed, indirectly proves a
fact. Itis evidence that proves one or more facts from which you could reasonably
find or infer the existence of some other fact or facts. A reasonable inference is
simply a deduction or conclusion that reason, experience, and common sense lead
you to make from the evidence. A reasonable inference is not a suspicion or a guess.
It is a reasoned, logical decision to find that a disputed fact exists on the basis of
another fact.

For example, if someone walked into the courtroom wearing a wet raincoat
and carrying a wet umbrella, that would be circumstantial or indirect evidence from
which you could reasonably find or conclude that it was raining. You would not
have to find that it was raining, but you could.

Sometimes different inferences may be drawn from the same set of facts. The



government may ask you to draw one inference, and the defense may ask you to
draw another. You, and you alone, must decide what reasonable inferences you will
draw based on all the evidence and your reason, experience and common sense.
You should consider all the evidence that is presented in this trial, direct and
circumstantial. The law makes no distinction between the weight that you should
give to either direct or circumstantial evidence. It is for you to decide how much

weight to give any evidence.

Comment

See 1A O’Malley et al, supra, § 12.04; Hon. Leonard Sand, John S. Siffert, Steven A.
Reiss & Nancy Batterman, Modern Federal Jury Instructions - Criminal (2003) [hereinafter,
Sand et al.] 74-2. For variations in other Circuits, see Fifth Circuit § 1.07; Sixth Circuit § 1.06;
Seventh Circuit § 1.05; Eighth Circuit §§ 1.03 & 1.04; Ninth Circuit § 1.6.

This instruction provides a general explanation of what the terms direct and
circumstantial evidence, infer and inference mean in the context of a trial. This instruction
should be given in most cases since it is likely that the lawyers will use these terms.

In Woodson v. Scott Paper Co., 109 F.3d 913 (3d Cir. 1997), the Third Circuit defined
“direct evidence” as “evidence that proves an ultimate fact in a case without any process of
inference, save inferences of credibility.” Direct evidence is evidence given by a witness as to a
fact which the witness has observed or perceived. In contrast to direct evidence, circumstantial
evidence is offered to prove an ultimate fact, but an inferential step by the fact finder is required
to reach that fact. See United States v. Casper, 956 F.2d 416 (3d Cir. 1992). It is essential that
there be a logical and convincing connection between the facts established and the conclusion
inferred. See, e.g., County Court v. Allen, 442 U.S. 140 (1979); United States v. Soto, 539 F.3d
191, 194 (3d Cir. 2008 ) (quoting United States v. Cartwright, 359 F.3d 281, 287 (3d Cir.2004)).
The fact that evidence is circumstantial does not mean that it has less probative value than direct
evidence. See Lukon v. Pennsylvania R. Co., 131 F.2d 327 (3d Cir. 1942). Also see Jackson v.
Virginia, 443 U.S. 307, 319 (1979).

Permissive Inferences not Presumptions. In criminal cases, the Constitution mandates
the use of permissive inferences rather than presumptions. See Sandstrom v. Montana, 442 U.S.
510, 515-17 (1979). The court should avoid the use of the term presume because it may suggest
to the jury that the defendant has the burden of proof (persuasion) on an element, which is

unconstitutional.
(revised 12/09)



3.04 Credibility of Witnesses

As I stated in my preliminary instructions at the beginning of the trial, in
deciding what the facts are you must decide what testimony you believe and what
testimony you do not believe. You are the sole judges of the credibility of the
witnesses. Credibility refers to whether a witness is worthy of belief: Was the
witness truthful? Was the witness’ testimony accurate? You may believe
everything a witness says, or only part of it, or none of it.

You may decide whether to believe a witness based on his or her behavior and
manner of testifying, the explanations the witness gave, and all the other evidence in
the case, just as you would in any important matter where you are trying to decide if
a person is truthful, straightforward, and accurate in his or her recollection. In
deciding the question of credibility, remember to use your common sense, your good
judgment, and your experience.

In deciding what to believe, you may consider a number of factors:

(1) The opportunity and ability of the witness to see or hear or know the

things about which the witness testified;

(2) The quality of the witness’ knowledge, understanding, and memory;

(3) The witness’ appearance, behavior, and manner while testifying;

(4) Whether the witness has an interest in the outcome of the case or any

motive, bias, or prejudice;

(5) Any relation the witness may have with a party in the case and any effect

the verdict may have on the witness;



(6) Whether the witness said or wrote anything before trial that was different

from the witness’ testimony in court;

(7) Whether the witness’ testimony was consistent or inconsistent with other

evidence that you believe [alternative: how believable the witness’ testimony was

when considered with other evidence that you believe]; and

(8) Any other factors that bear on whether the witness should be believed.

Inconsistencies or discrepancies in a witness’ testimony or between the
testimony of different witnesses may or may not cause you to disbelieve a witness’
testimony. Two or more persons witnessing an event may simply see or hear it
differently. Mistaken recollection, like failure to recall, is a common human
experience. In weighing the effect of an inconsistency, you should also consider
whether it was about a matter of importance or an insignificant detail. You should
also consider whether the inconsistency was innocent or intentional.

You are not required to accept testimony even if the testimony was not
contradicted and the witness was not impeached. You may decide that the witness is
not worthy of belief because of the witness’ bearing and demeanor, or because of the
inherent improbability of the testimony, or for other reasons that are sufficient to
you.

After you make your own judgment about the believability of a witness, you
can then attach to that witness’ testimony the importance or weight that you think it
deserves.

The weight of the evidence to prove a fact does not necessarily depend on the



number of witnesses who testified or the quantity of evidence that was presented.
What is more important than numbers or quantity is how believable the witnesses

were, and how much weight you think their testimony deserves.

Comment

See 1A O’Malley et al, supra, § 15.01 (Credibility of Witnesses--Generally). For
variations in other Circuits, see First Circuit § 3.06; Eighth Circuit § 3.04; Ninth Circuit § 3.09.

This instruction should be given in the final instructions at the end of the trial. In
preliminary instructions at the beginning of trial, Instruction No. 1.10 should be given. The last
paragraph of the instruction may be given usefully in a case in which more witnesses testify or
more evidence is presented on one side than on the other.

Some judges may want to explain the factors in this instruction by presenting them as
questions that the jurors should ask themselves. See Sixth Circuit § 1.07.

Instructions Regarding Specific Types of Witnesses and Evidence. Chapter 4
contains several instructions explaining weight and credibility with respect to specific types of
witnesses and evidence, as well as specific instructions on types of impeachment evidence. See
Instructions 4.15 (Eyewitness Identification of the Defendant); 4.17 (Child Witness); 4.18
(Credibility of Witnesses — Law Enforcement Officer); 4.19 (Credibility of Witnesses - Witness
Who Has Pleaded Guilty to Same or Related Offense, Accomplices, Immunized Witnesses,
Cooperating Witnesses); 4.20 (Credibility of Witnesses - Testimony of Informer); 4.21
(Credibility of Witnesses - Testimony of Addict or Substance Abuser); 4.22 (Impeachment of
Witness — Prior Inconsistent Statement for Credibility Only); 4.23 (Impeachment - Bad Character
for Truthfulness (F.R.E. 608(a)); 4.24 (Impeachment of Witness - Prior Bad Acts (F.R.E.
608(b)); 4.25 (Impeachment of Witness - Prior Conviction (F.R.E. 609)); 4.26 (False in One,
False in All (Falsus in Uno, Falsus in Omnibus)); 4.35 (Impeachment of Defendant - Prior Bad
Acts (F.R.E. 608(b)); 4.36 (Impeachment of Defendant - Prior Conviction (F.R.E. 609)); 4.37

(Impeachment of Defendant - Prior Inconsistent Statement Taken in Violation of
Miranda); 4.38 (Impeachment of Defendant - Prior Inconsistent Statement Not Taken in
Violation of Miranda); 4.39 (Defendant's Character Evidence); 4.40 (Impeachment of
Defendant’s Character Witness).

When Defendant Does, Does Not Testify. When the defendant testifies, Instruction

4.28 (Defendant’s Testimony) should also be given, while Instruction 4.27 (Defendant’s Choice
Not to Testify or present Evidence) should be given when the defendant does not testify.
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3.05 Not All Evidence, Not All Witnesses Needed

Although the government is required to prove the defendant guilty beyond a
reasonable doubt, the government is not required to present all possible evidence
related to the case or to produce all possible witnesses who might have some
knowledge about the facts of the case. In addition, as I have explained, the
defendant is not required to present any evidence or produce any witnesses.

[In this case, the (name of defendant) [presented evidence] [produced witnesses].
(Name) is not required to present all possible evidence related to the case or to produce

all possible witnesses who might have some knowledge about the facts of the case.]

Comment

As a general matter, there is no requirement that all witnesses or evidence be presented,
and ordinarily no inference can be drawn from the failure to present all witnesses or evidence.
However, in the rare case in which the government could have called an important witness, but
failed to do so, Instruction 4.16 (Missing Witness) may be considered. Also, if the defendant has
argued that the government’s case is deficient because of the failure to use one or more specific
investigative techniques, Instruction 4.14 (Specific Investigation Techniques Not Required)
should be considered.

The bracketed second paragraph should be used if the defendant produced witnesses or
presented evidence.

11



3.06 Presumption of Innocence; Burden of Proof; Reasonable Doubt

The defendant (name) pleaded not guilty to the offense(s) charged. (Name) is
presumed to be innocent. (He) (She) started the trial with a clean slate, with no
evidence against (him) (her). The presumption of innocence stays with (name) unless
and until the government has presented evidence that overcomes that presumption
by convincing you that (name) is guilty of the offense(s) charged beyond a reasonable
doubt. The presumption of innocence requires that you find (name) not guilty,
unless you are satisfied that the government has proved guilt beyond a reasonable
doubt.

The presumption of innocence means that (name) has no burden or obligation
to present any evidence at all or to prove that (he) (she) is not guilty. The burden or
obligation of proof is on the government to prove that (name) is guilty and this
burden stays with the government throughout the trial.

In order for you to find (name) guilty of the offense(s) charged, the
government must convince you that (name) is guilty beyond a reasonable doubt.
That means that the government must prove each and every element of the
offense(s) charged beyond a reasonable doubt. A defendant may not be convicted
based on suspicion or conjecture, but only on evidence proving guilt beyond a
reasonable doubt.

Proof beyond a reasonable doubt does not mean proof beyond all possible

doubt or to a mathematical certainty. Possible doubts or doubts based on

12



conjecture, speculation, or hunch are not reasonable doubts. A reasonable doubt is
a fair doubt based on reason, logic, common sense, or experience. It is a doubt that
an ordinary reasonable person has after carefully weighing all of the evidence, and
is a doubt of the sort that would cause him or her to hesitate to act in matters of
importance in his or her own life. It may arise from the evidence, or from the lack
of evidence, or from the nature of the evidence.

If, having now heard all the evidence, you are convinced that the government
proved each and every element of the offense charged beyond a reasonable doubt,
you should return a verdict of guilty for that offense. However, if you have a
reasonable doubt about one or more of the elements of the offense charged, then you

must return a verdict of not guilty of that offense.

Comment

See 1A O’Malley et al, supra, § 12.10. For variations in other Circuits, see First
Circuit § 3.02; Eighth Circuit §§ 3.05-3.08, 3.11; Ninth Circuit §§ 3.2, 3.5.

It is imperative that the trial judge accurately define the government’s burden of
proof and the meaning of “beyond a reasonable doubt.” As long as these concepts are
accurately conveyed to the jury, there are no specific words that must be used. See, e.g.,
United States v. Dufresne, 58 Fed. Appx. 890 (3d Cir. 2003); United States v. Hernandez,
176 F.3d 719 (3d Cir. 1999). This instruction mirrors the instructions the Third Circuit
approved in these cases. In United States v. Hoffecker, 530 F.3d 137, 174-75 (3d Cir.
2008), the Third Circuit cited this instruction stating, “we had approved the District
Court's reasonable doubt instruction. See United States v. Hernandez, 176 F.3d 719,
728-35 (3d Cir.1999) (mirroring our model instruction, Third Circuit Model Criminal
Jury Instructions § 3.06).”

“Two Inference” Instruction Disapproved. In United States v. Issac, 134 F.3d
199 (3d Cir. 1998), the Third Circuit considered a challenge to the district court’s
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instructions on reasonable doubt. Specifically, the district court gave the so-called “two
inference” instruction, as follows: “So if the jury views the evidence in the case as
reasonably permitting either of two conclusions, one of innocence, the other of guilt, the
jury should, of course, adopt the conclusion of innocence.” 134 F.3d at 202. The Third
Circuit in Issac first noted that in United States v. Jacobs, 44 F.3d 1219, 1226 & n. 9 (3d
Cir.), cert. denied, 514 U.S.1101 (1995), it “urged trial courts to heed the Second Circuit's
criticism of the "two-inference" instruction when it is specifically brought to their
attention.” (The Court’s reference to the Second Circuit was to United States v. Inserra,
34 F.3d 83, 91 (2d Cir.1994), which held that the "two-inference" instruction is improper
because it "may mislead a jury into thinking that the government's burden is somehow
less than proof beyond a reasonable doubt,” quoting United States v. Khan, 821 F.2d 90,
93 (2d Cir.1987)). The Third Circuit in Issac continued, “Although we disapproved of the
"two-inference" instruction in Jacobs, we did not hold that the instruction was so
constitutionally deficient per se that it infected the entire instruction on reasonable doubt.
44 F.3d at 1226.” Ultimately, the Third Circuit upheld the instruction in Issac, because
“this deficiency was rectified by the remainder of the reasonable doubt instruction.” 134
F.3d at 202. Courts are, nevertheless, advised to instruct in accordance with the
instruction above and to refrain from using the “two-inference” instruction.

Modification of Instruction When Defendant Raises an Affirmative Defense.
If the defense raises an affirmative defense (i.e., a defense that does not seek to refute an
element of the offense(s) charged) as to which the law places the burden of persuasion on
the defense, the second and third paragraph of this instruction should be modified to read
as follows:

The prosecution always has the burden or obligation to prove each and
every element of the offense(s) charged beyond a reasonable doubt. The
defendant(s) (name) is (are) presumed to be innocent of the charge(s). The law
does not impose on the (name) the burden of proving (his) (her) (their) innocence
or of disproving any of the elements of the offense(s) charged.

The defendant(s) (name) in this case has (have), however, raised the defense
of (state the affirmative defense that the defendant(s) asserted). This is what the
law calls an “affirmative defense.” This affirmative defense does not require
(name) to disprove any element of the offense/s/ charged, but it does require the
defense to prove certain other facts that the law recognizes as a sufficient reason to
find (name) not guilty.

Y ou must consider the evidence presented by (name) in deciding if the

government has proved the elements of the offense beyond a reasonable doubt. If
you find that the government has proved each and every element of the offense(s)
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charged beyond a reasonable doubt, and only after you have made that finding,
then you should decide whether (name) has proved the facts necessary to establish
(his) (her) affirmative defense of (state the affirmative defense raised). To find
that (name) has proved this affirmative defense, you must find that (rame) has
proved the elements of that defense by (state the burden of proof by which the
defendant must prove the specific affirmative defense raised in this case).

See, e.g., Patterson v. New York, 432 U.S. 197,206 (1977) (“In convicting Patterson
under its murder statute, New York did no more than Leland v. Oregon, 343 U.S. 790
(1952) and Rivera [v. Delaware, 429 U.S. 877 (1976)] permitted it to do without
violating the Due Process Clause. Under those cases, once the facts constituting a crime
are established beyond a reasonable doubt, based on all the evidence including the
evidence of the defendant's mental state, the State may refuse to sustain the affirmative
defense of insanity unless demonstrated by a preponderance of the evidence.”).

For model instructions on affirmative defenses and commentary discussing
burdens of proof on defenses, see Chapter 7 (Defenses and Theories of Defense).

(revised 12/09)
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3.07 Nature of the Indictment

As you know, the defendant (name) is charged in the indictment with violating
federal law, specifically (state the offense(s) charged). As 1 explained at the beginning
of trial, an indictment is just the formal way of specifying the exact crime(s) the
defendant is accused of committing. An indictment is simply a description of the
charge(s) against a defendant. Itis an accusation only. An indictment is not
evidence of anything, and you should not give any weight to the fact that (name) has

been indicted in making your decision in this case.

Comment

See 1A O’Malley et al, supra, §13.04. For variations in other Circuits, see Seventh
Circuit § 2.01; Eighth Circuit §§ 3.05-3.08; Ninth Circuit § 3.2.

Trial Court Discretion to Allow Jury to Have Indictment During
Deliberations. In United States v. Todaro, 448 F.2d 64, 66 (3d Cir. 1971), cert. denied,
404 U.S. 1040 (1972), the Third Circuit held that “the District Judge did not err in
allowing the jurors to have a copy of the indictment with them during their deliberations.
This is a matter within the discretion of the District Judge, subject to a limiting instruction
that the indictment does not constitute evidence, but is an accusation only.” Also see, e.g.,
United States v. Stitt, 380 F. Supp. 1172, 1175 (W.D.Pa.1974), aff'd mem., 510 F.2d 971
(3d Cir.), cert. denied, 421 U.S. 962 (1975). Many judges do not send the indictment out
with the jury unless the parties request it. If the trial judge does allow the jurors to have
the indictment, he or she may need to redact it to eliminate any charges that have been
dismissed or any irrelevant allegations.
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3.08 On or About

You will note that the indictment charges that the offense was committed "on
or about" a certain date. The Government does not have to prove with certainty the
exact date of the alleged offense. It is sufficient if the Government proves beyond a
reasonable doubt that the offense was committed on a date reasonably near the date

alleged.

Comment

This instruction is derived from Eleventh Circuit § 9.1. For variations, see 1A
O’Malley et al, supra, § 13.05; Sand et al, supra, 3-12; Fifth Circuit § 1.18; Sixth Circuit
§ 2.04; and Seventh Circuit § 4.04.

Variances. In United States v. Somers, 496 F.2d 723 (3d Cir. 1974), the Third
Circuit detailed the approach to variances between charges and proof as to the time of the
offense.

[[]n evaluating variances, we must first determine whether there has been a
modification in the elements of the crime charged. If such a modification
exists, we will apply the per se rule of Stirone [reversal without inquiry into
prejudice to the defendant] so as to preserve the shielding function of the
grand jury. If, on the other hand, the variance does not alter the elements of
the offense charged, we will focus upon whether or not there has been
prejudice to the defendant . . . .

496 F.2d at 744 (citations omitted). The court noted also that when "the grand jury
speaks in more general terms, . . . [b]y the use of the qualifying phrase 'on or about', the
grand jury indicates its unwillingness to pinpoint the date of the offense charged." 496
F.2d at 745. See also United States v. Schurr, 775 F.2d 549, 558 (3d Cir. 1985) (noting
that “in a case involving an alibi defense, a variance in proof of a date is not material in
the absence of some specific evidence of prejudice”); United States v. Frankenberry, 696
F.2d 239, 245 (3d Cir. 1982) (concluding that exact date of firearm possession was
critical in light of prosecution theory that defendant possessed two firearms
simultaneously).
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3.09 Venue

The indictment alleges that some act in furtherance of the offense charged
occurred here in (name of venue). There is no requirement that (all aspects of the
offense charged) (the entire conspiracy) take place here in (name of venue). But for
you to return a guilty verdict, the government must convince you that (some act in
furtherance of the crime charged) (either the agreement, or one of the overt acts), took
place here in (name of venue).

Unlike all the elements that I have described, this fact only has to be proved
by a preponderance of the evidence. This means the government only has to
convince you that it is more likely than not that (some act in furtherance of the crime
charged)(part of the conspiracy) took place here.

Remember that the government must prove all the elements I have described

beyond a reasonable doubt.

Comment

This instruction is derived from Sixth Circuit §3.07. For variations, see Sand et al,
supra, § 3-11 and Eighth Circuit § 3.13.

Venue is a question of fact for the jury. While generally described as an element
of the offense, venue need only be established by a preponderance of the evidence.
United States v. Perez, 280 F.3d 318, 329-30 (3d Cir. 2003).

If venue is in issue in the case, it may be error to refuse to instruct the jury
concerning the requirement that the government prove venue. However, the instruction is
not otherwise required, and is normally not given. In Perez, 280 F.3d 318, 327 (3d Cir.
2003), the Third Circuit held that:
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[W]here the indictment alleges venue without a facially obvious defect, the
failure to instruct the jury to determine whether that venue is proper is
reversible error only when (1) the defendant objects to venue prior to or at
the close of the prosecution's case-in-chief, (2) there is a genuine issue of
material fact with regard to proper venue, and (3) the defendant timely
requests a jury instruction. Because the first and second prerequisites were
unmet here, the District Court did not err in failing to instruct the jury on
venue.

See also United States v. Schofield, 80 Fed. Appx. 798, 805 (3d Cir. 2003) (holding that
venue was not in issue under Perez).
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3.10 Elements of the Offense(s) Charged

The defendant (name) is charged in the indictment with committing the
offense of (state the offense charged). This offense has (state number of) essential
elements, which are:

First: (State the first element);

Second: (State the second element);

Third: (State the third element); and

(State each additional element).

(Name) is also charged with committing the offense of (state any additional
offense charged). The elements of that offense are:

(State the elements of any additional offense, as above.)

In order to find (name) guilty of (this) (these) offense(s), you must all find that
the government proved each of these elements beyond a reasonable doubt, as I will

explain in more detail shortly.

Comment

See 1A O’Malley et al, supra, § 13.03. For variations in other Circuits, see
Seventh Circuit § 4.01; Eighth Circuit § 3.09.

Chapter 6 (Elements of Offenses) of these Instructions includes specific
instructions on the elements of the most commonly charged federal offenses. If the
defendant is charged with an offense included within that Chapter, the instructions there
should be given. The instruction above should be used for offenses not specifically
covered in Chapter 6.

The relevant statutory provision defining the offense and any controlling case law
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should be examined to determine the essential elements of the offense. The trial judge
should describe and define the elements in this instruction, using language that is as plain
and simple as possible. It may be necessary to explain to the jury what these elements
mean. Chapter 5 (Mental States), Chapter 7 (Additional Bases of Criminal
Responsibility), and Chapter 8 (Defenses and Theories of Defense) should also be
consulted and used where appropriate.

If the indictment contains multiple counts or if there are multiple defendants who
are being tried together, see Instructions 3.12 -3.15.
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3.11 Lesser Included Offenses

I have just explained what the government has to prove for you to find (name)
guilty of the offense(s) charged in Count (no.) of the indictment, (e.g., committing a
bank robbery in which someone was exposed to risk of death by the use of a dangerous
weapon). The law also permits the jury to decide whether the government has
proven (name) guilty of another, lesser offense which is, by its very nature,
necessarily included in the offense of (state offense) that is charged in Count (n0.) the
indictment.

The offense of (state offense), that is charged in Count (n0.) the indictment,
necessarily includes the lesser offense(s) of (state lesser included offense(s)). In order
to find (name) guilty of this (these) lesser included offense(s), the government must
prove the following elements beyond a reasonable doubt:

First: (State the first element);

Second: (State the second element);

Third: (State the third element); and

(State each additional element).

The difference between the offense charged in Count (no.) the indictment and
the lesser offense(s) that (is) (are) included within it is that for the offense charged in
Count (no.) the indictment, the government must prove (state the additional
element(s) that must be proved for the charged offense but not for the lesser included

offense), but it does not have to do so to prove the lesser included offense(s).
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If you find unanimously that the government has proved beyond a reasonable
doubt each of the elements of the offense of (state offense) charged in Count (n0.) the
indictment, then you should find (name) guilty of that offense and your foreperson
should write "guilty" in the space provided on the verdict form for that offense (for
that defendant). Your consideration of that offense (for that defendant) is then
concluded.

However, if you find unanimously that the government has not proved
beyond a reasonable doubt each element of the offense of (state offense) charged in
Count (no.) the indictment, then you must find (name) not guilty of that offense and
your foreperson should write '""not guilty" in the space provided for that offense (for
that defendant) on the verdict form. You should then consider whether the
government has proved beyond a reasonable doubt all the elements of the lesser
offense(s) of (name of offense(s)) that (is) (are) included in the offense of (state offense)
charged in Count (no.) the indictment.

If you find unanimously that the government has proved beyond a reasonable
doubt each of the elements of (7his) (these) lesser included offense(s), then you should
find (name) guilty of (this) (these) lesser included offense(s) and your foreperson
should write "guilty" in the space provided for (this) (these) lesser included
offense(s) (for that defendant) on the verdict form. However, if you find unanimously
that the government has not proved beyond a reasonable doubt each element of
(this) (these) lesser included offense(s), then you must find (name) not guilty of (this)
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(these) offense(s) and your foreperson should write '""not guilty" in the space
provided for (this) (these) lesser included offense(s) (for that defendant) on the verdict
form.

You should remember that the burden is always on the government to prove,
beyond a reasonable doubt, each and every element of the offense charged in the

indictment or of any lesser included offense.

Comment

See 1A O’Malley et al, supra, § 20.05. For variations in other Circuits, see Sixth Circuit §
8.07; Seventh Circuit § 7.02; Eighth Circuit § 11.02.

Rule 31(c) of the Federal Rules of Criminal Procedure provides: “The defendant may
be found guilty of any of the following: (1) an offense necessarily included in the offense charged;
(2) an attempt to commit the offense charged; or (3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt is an offense in its own right.” The rule restates
prior law, see Berra v. United States, 351 U.S. 131 (1956), and permits the jury to find the
defendant guilty of a lesser included offense even though it was not explicitly charged in the
indictment.

What is a Lesser Included Offense. In Schmuck v. United States, 489 U.S. 705 (1989),
the Supreme Court concluded that, “one offense is not ‘necessarily included’ in another [under
Rule 31(c)] unless the elements of the lesser offense are a subset of the elements of the charged
offense. Where the lesser offense requires an element not required for the greater offense, no
instruction is to be given under Rule 31(c).” 489 U.S. at 716. Thus, under the elements only test,
an offense is a lesser included offense only if all of its statutory elements can be demonstrated
without proof of any fact or element in addition to those which must be proved for the greater
offense. An offense is not a lesser included offense if it contains an additional statutory element
that is not included in the greater offense. See also United States v. Peterson,—F.3d —, 2010 WL
3817087 (3d Cir. 2010).

When to Give Lesser Included Offense Instruction. A lesser included offense
instruction is not automatic merely because legally there is a lesser included offense. First,
ordinarily a lesser included offense instruction must be requested by one of the parties. Second,
an instruction for a lesser included offense is proper only if the evidence would permit a rational
jury to find guilt for the lesser offense and acquit on the greater offense that is charged in the
indictment; i.e., only if under a reasonable view, the evidence is sufficient to establish guilt of the
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included offense and also leave a reasonable doubt as to some particular element of the charged
offense. Thus, an instruction for a lesser included offense is proper only when conviction of the
charged offense requires that the jury find a disputed fact which is not an element of the included
offense. “[A] lesser-offense charge is not proper where, on the evidence presented, the factual
issues to be resolved by the jury are the same as to both the lesser and greater offenses.... In other
words, the lesser offense must be included within but not, on the facts of the case, be completely
encompassed by the greater.” Sansone v. United States, 380 U.S. 343, 349-50 (1965).

In United States v. Peterson, — F.3d —, 2010 WL 3817087 (3d Cir. 2010), defendant
argued that he could not be convicted of a lesser included offense unless the trial judge gave the
jury a lesser included offense instruction. Noting that other circuits are split on whether this is
permissible, the Third Circuit concluded that in the particular case, in which the trial court used
special verdict forms that asked the jury to rule separately on the greater and the lesser included
offenses, the failure to instruct on the lesser offense was not error and, even if it was, defendant
had not properly objected and it was not plain error.

Verdict Form When Jury Instructed on Lesser Included Offenses. When the jury is
instructed on lesser included offenses of the offense charged in the indictment, the verdict form
should accurately reflect the choices presented to the jury. See Instruction 3.17 (Verdict Form).
This is important to avoid the type of ambiguous verdict that prompted the Third Circuit to
reverse in United States v. Barrett, 870 F.2d 953 (3d Cir. 1989). In Barrett, the trial judge
instructed the jury that it might find the defendant guilty as charged, guilty of a lesser included
offense, or not guilty, but the verdict slip only provided places to mark guilty or not guilty. Thus,
the jury’s mark of guilty on the verdict slip could have meant it convicted defendant either of the
charged offense or the lesser included offense, and thus amounted to a fatal ambiguity in the
verdict constituting reversible error. The Third Circuit stated that the problem should be avoided
by providing verdict forms to the jury that leave no doubt as to what the jury has determined. 870
F.2d at 954-55, citing 1 F. Devitt and C. Blackmar, Federal Jury Practice and Instructions §
18.05, at 584 (3d ed. 1977). The Third Circuit also rejected the government’s argument that the
trial judge could use special interrogatories to clarify the ambiguous verdict (see the Comment to
Instruction 3.18 (Special Verdict Form; Special Interrogatories)), but noted that the trial judge
could have sent the jury back for further deliberations to clarify the ambiguity before accepting the
verdict. 870 F.2d at 955, 955 n.1. Also see James A. Strazzella & James A. Shellenberger, The
Lesser Included Offense Doctrine and the Constitution: The Development of Due Process and
Double Jeopardy Remedies, 79 Marq. L. Rev. 1, 180-83 (“Submitting Verdict Options to the Jury
and Receiving the Verdicts”).

O’Malley suggests alternative language in the lesser included offense instruction, “[/f,
after reasonable efforts have been unsuccessful, the jury is unable to reach a verdict as to
whether or not the government has proven each element of the offense charged in [Count ___ of]
the indictment, the jury should then consider whether or not Defendant is guilty or not
guilty of the [less serious/ [other] crime of which is necessarily included in the offense
of charged in [Count __ of] the indictment.]” O’Malley, § 20.05. Other Circuits
include similar alternative language. See, e.g., Sixth Circuit § 8.07; Seventh Circuit § 7.02;
Eighth Circuit § 11.02. This alternative is not included in the above instruction because it might
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encourage jurors not to agree on a verdict. Also, although retrial is permitted after a mistrial has
been properly declared because of a hung jury, Fed. R. Crim P. 31(b)(3); Richardson v. United
States, 468 U.S. 317 (1984), it is not clear whether a conviction on a lesser included offense might

preclude retrial on the charged offense on which the jury could not agree.

(Revised 11/10)
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3.12 Separate Consideration — Single Defendant Charged with Multiple Offenses

The defendant (name) is charged with (more than one offense) (several
offenses); each offense is charged in a separate count of the indictment.

The number of offenses charged is not evidence of guilt, and this should not
influence your decision in any way. You must separately consider the evidence that
relates to each offense, and you must return a separate verdict for each offense. For
each offense charged, you must decide whether the government has proved beyond a
reasonable doubt that the defendant is guilty of that particular offense.

Your decision on one offense, whether guilty or not guilty, should not
influence your decision on any of the other offenses charged. Each offense should be

considered separately.

Comment

See 1A O’Malley et al, supra, §§ 12.11-12.14. For variations in other Circuits, see
Eighth Circuit §§ 3.05-3.08; Ninth Circuit §§ 3.12-3.14; Eleventh Circuit §§ 10.1-10.04.
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3.13 Separate Consideration — Multiple Defendants Charged with a Single Offense
The defendants (names) are all charged with one offense. In our system of
justice, however, guilt or innocence is personal and individual. You must separately
consider the evidence against each defendant, and you must return a separate
verdict for each defendant. For each defendant, you must decide whether the
government has proved that particular defendant guilty beyond a reasonable doubt.
Your decision on one defendant, whether guilty or not guilty, should not
influence your decision on any of the other defendants. Each defendant should be

considered individually.

Comment

See 1A O’Malley et al, supra, §§ 12.11-12.14. For variations in other Circuits, see
Eighth Circuit §§ 3.05-3.08; Ninth Circuit §§ 3.12-3.14; Eleventh Circuit §§ 10.1-10.04.
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3.14 Separate Consideration — Multiple Defendants Charged with the Same
Offenses

The defendants (names) are all charged with (more than one offense) (several
offenses); each offense is charged in a separate count of the indictment. The number
of offenses charged is not evidence of guilt, and this should not influence your
decision in any way. Also, in our system of justice, guilt or innocence is personal
and individual. You must separately consider the evidence against each defendant
on each offense charged, and you must return a separate verdict for each defendant
on each offense. For each defendant and offense, you must decide whether the
government has proved beyond a reasonable doubt that the particular defendant is
guilty of the particular offense.

Your decision on any one defendant or any one offense, whether guilty or not
guilty, should not influence your decision on any of the other defendants or offenses.

Each offense and each defendant should be considered separately.

Comment

See 1A O’Malley et al, supra, §§ 12.11-12.14. For variations in other Circuits, see
Eighth Circuit §§ 3.05-3.08; Ninth Circuit §§ 3.12-3.14; Eleventh Circuit §§ 10.1-10.04.
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3.15 Separate Consideration — Multiple Defendants Charged with Different
Offenses

The defendants (names) are charged with different offenses. I will explain to
you in more detail shortly which defendants are charged with which offenses.
Before I do that, however, I want to emphasize several things.

The number of offenses charged is not evidence of guilt, and this should not
influence your decision in any way. Also, in our system of justice, guilt or innocence
is personal and individual. You must separately consider the evidence against each
defendant on each offense charged, and you must return a separate verdict for each
defendant for each offense. For each defendant and each offense, you must decide
whether the government has proved beyond a reasonable doubt that a particular
defendant is guilty of a particular offense.

Your decision on any one defendant or any one offense, whether guilty or not
guilty, should not influence your decision on any of the other defendants or offenses.

Each offense and each defendant should be considered separately.

Comment

See 1A O’Malley et al, supra, §§ 12.11-12.14. For variations in other Circuits, see
Eighth Circuit §§ 3.05-3.08; Ninth Circuit §§ 3.12-3.14; Eleventh Circuit §§ 10.1-10.04.
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3.16 Election of Foreperson; Unanimous Verdict; Do Not Consider Punishment;
Duty to Deliberate; Communication with Court

That concludes my instructions explaining the law regarding the testimony
and other evidence, and the offenses charged. Now let me explain some things about
your deliberations in the jury room, and your possible verdicts.

First: The first thing that you should do in the jury room is choose someone
to be your foreperson. This person will speak for the jury here in court. He or she
will also preside over your discussions. However, the views and vote of the
foreperson are entitled to no greater weight than those of any other juror.

Second: I want to remind you that your verdict, whether it is guilty or not
guilty, must be unanimous. To find (name of defendant) guilty of an offense, every
one of you must agree that the government has overcome the presumption of
innocence with evidence that proves each element of that offense beyond a
reasonable doubt. To find (name) not guilty, every one of you must agree that the
government has failed to convince you beyond a reasonable doubt.

Third: If you decide that the government has proved (name) guilty, then it
will be my responsibility to decide what the appropriate punishment should be. You
should never consider the possible punishment in reaching your verdict.

Fourth: As I have said before, your verdict must be based only on the
evidence received in this case and the law I have given to you. You should not take

anything I may have said or done during trial as indicating what I think of the
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evidence or what I think your verdict should be. What the verdict should be is the
exclusive responsibility of the jury.

Fifth: Now that all the evidence is in, the arguments are completed, and once
I have finished these instructions, you are free to talk about the case in the jury
room. In fact, it is your duty to talk with each other about the evidence, and to
make every reasonable effort you can to reach unanimous agreement. Talk with
each other, listen carefully and respectfully to each other's views, and keep an open
mind as you listen to what your fellow jurors have to say. Do not hesitate to change
your mind if you are convinced that other jurors are right and that your original
position was wrong. But do not ever change your mind just because other jurors see
things differently, or just to get the case over with. In the end, your vote must be
exactly that--your own vote. It is important for you to reach unanimous agreement,
but only if you can do so honestly and in good conscience. Listen carefully to what
the other jurors have to say, and then decide for yourself if the government has
proved the defendant guilty beyond a reasonable doubt.

No one will be allowed to hear your discussions in the jury room, and no
record will be made of what you say. You should all feel free to speak your minds.

[Remember, if you elected to take notes during the trial, your notes should be used
only as memory aids. You should not give your notes greater weight than your
independent recollection of the evidence. You should rely upon your own independent

recollection of the evidence or lack of evidence and you should not be unduly influenced
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by the notes of other jurors. Notes are not entitled to any more weight than the memory
or impression of each juror.]

Sixth: Once you start deliberating, do not talk about the case to the court
officials, or to me, or to anyone else except each other. If you have any questions or
messages, your foreperson should write them down on a piece of paper, sign them,
and then give them to the court official who will give them to me. I will first talk to
the lawyers about what you have asked, and I will respond as soon as I can. In the
meantime, if possible, continue with your deliberations on some other subject.

[1f you want to see any of the exhibits that were admitted in evidence, you may
send me a message and, if I can legally do so, I will have those exhibits provided to you.]

One more thing about messages. Do not ever write down or tell anyone how
you or any one else voted. That should stay secret until you have finished your
deliberations. If you have occasion to communicate with the court while you are
deliberating, do not disclose the number of jurors who have voted to convict or

acquit on any offense(s).

Comment

See 1A O’Malley et al, supra, § 20.01. For variations in other circuits, see First
Circuit §§ 6.01-6.03, 6.05; Fifth Circuit §§ 1.24, 1.20; Sixth Circuit §§ 8.01, 8.03-8.05,
8.09-8.10; Seventh Circuit §§ 7.01-7.02, 7.05-7.06; Eighth Circuit § 3.12; Ninth Circuit
§§ 7.1-7.4,7.6; Eleventh Circuit §§ 11-12.

The bracketed paragraph with respect to the use of juror’s notes should be used if

the jurors were permitted to take notes during trial. See Instruction No. 1.05 (Note-
Taking by Jurors).

33



“Court official’ in paragraph “Sixth” includes the court personnel who are
responsible for caring for the jury during their deliberations.

District Practice. This instruction should be modified if necessary to be
consistent with the practice within the district. For example, with respect to the “First”
paragraph, the trial judge selects the jury foreperson in the District of Delaware.

Discretion to Send Exhibits, Indictment Out With Jury. Whether to send
exhibits out with the jury is within the trial court’s discretion and practice varies widely.
See O’Malley § 20.04. Some judges send out the exhibits routinely in all cases, others do
so only with the agreement of the lawyers, others leave it to the jury to ask for the
exhibits. As for allowing the jurors to have the indictment during deliberations, see
Comment to Instruction 3.07 (Nature of the Indictment).
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3.17 Verdict Form

A verdict form has been prepared that you should use to record your
verdict(s).

Take this form with you to the jury room. When you have reached your
unanimous verdict(s), the foreperson should write the verdict(s) on the form, date
and sign it, return it to the courtroom and give the form to my courtroom deputy to
give to me. If you decide that the government has proved (name) guilty of any or all
of the offenses charged beyond a reasonable doubt, say so by having your foreperson
mark the appropriate place on the form. If you decide that the government has not
proved (name) guilty of some or all of the offenses charged beyond a reasonable

doubt, say so by having your foreperson mark the appropriate place on the form.

Comment

See 1A O’Malley et al, supra, § 20.01. For variations in other circuits, see First
Circuit § 6.04; Sixth Circuit § 8.06; Seventh Circuit § 7.01-7.02; Eighth Circuit §§ 3.12,
11.01-11.03; Ninth Circuit § 7.5; Eleventh Circuit § 12.

Districts, Trial Judges Practices. The trial judge should review the verdict form
with counsel before submitting it to the jury. This instruction and the verdict form will
need to be modified to reflect different practices among the districts and trial judges. For
example, in the Western District of Pennsylvania each juror signs the verdict form, not
only the foreperson. If that practice is followed, it should be explained to the jury. (E.g.,
“When you have reached your unanimous verdict(s), the foreperson should write the
verdict(s) on the form and date it. Each juror should then sign the verdict form in the
spaces provided at the end. When you return to the courtroom, the foreperson will give
the form to my courtroom deputy to give to me.”) Also, different judges may have
different practices with respect to presenting the verdict form to the jury. Some judges
may read the form to the jury, others may hand it out and then orally review it with the
jurors, others may refer to the verdict form throughout their instructions on the offense(s).

35



Lesser Included Offenses Verdict Form. When the jury has been instructed on
lesser included offenses of the offense charged in the indictment, the verdict form should
accurately reflect the choices presented to the jury. See Instruction 3.11 (Lesser Included
Offenses ).
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3.18 Special Verdict Form; Special Interrogatories
No instruction recommended
Comment

Special Interrogatories Generally Disfavored; If Used, Answered Only After
Jury Finds of Guilt. The Third Circuit has stated that special interrogatories are
disfavored in criminal cases, but they may be used in the discretion of the trial court. If
special interrogatories are used, the trial court should make it clear that the jury should
answer the special interrogatories only after it has already found the defendant guilty.
Thus, in United States v. Hedgepeth, 434 F.3d 609, 613 (3d Cir 2006), the Third Circuit
stated that:

“Although special interrogatories are disfavored in criminal trials, this court
has established no per se rule against them.” United States v. Palmeri, 630 F.2d
192,202 (3d Cir.1980), cert. denied, 450 U.S. 967 (1981) (citations omitted).
“Nevertheless, there are circumstances where the use of special findings may be
necessary," including "where a determination of certain facts will be crucial to the
sentence...." United States v. Desmond, 670 F.2d 414, 418 (3d Cir.1982); see also
United States v. Barrett, 870 F.2d 953, 955 (3d Cir.1989) ("sharply contrast[ing]"
use of special interrogatories "to assist in sentencing" with their impermissible use
"to clarify an ambiguous verdict").

The “disfavor with which courts view special interrogatories in criminal
cases results from interrogatories that lead the jury in a step-by-step progression to
a verdict of guilty.” Palmeri, 630 F.2d at 202. Therefore, our Court has held that,
when special findings are necessary for sentencing purposes, "the appropriate
information may be obtained by submitting special interrogatories to the jury after
a guilty verdict has been returned." Desmond, 670 F.2d at 418.

The Third Circuit also noted in Hedgepeth that, “[a] special interrogatory has been
submitted ‘after’ a guilty verdict has been returned when jurors are instructed on a single
form to answer the special interrogatory only after filling out a verdict of guilty or not
guilty.” United States v. Hegepeth, 434 at 613 tn 2. In Hedgepeth, the verdict slip was
structured so that it instructed the jury to determine first whether the defendant was guilty
of possession of a firearm by a felon and, only after making that determination, to
consider the special interrogatories. The Third Circuit reasoned that the “danger of
prejudice to Hedgepeth was thus alleviated, as we cannot say that the jury was led step-
by-step to a guilty verdict when the special findings followed the guilt determination,” id.
citing United States v. Console, 13 F.3d 641, 663 (3d Cir. 1993). The court concluded,
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“As we have held that special interrogatories are appropriate in the sentencing context
when they are considered by the jury after a guilty verdict has been rendered, it was not
an abuse of discretion for the District Court to allow the Government to submit the
special verdict form to the jury.” 434 F.3d at 614.

Potential Need for Special Interrogatories in View of Apprendi v. New Jersey.
The Supreme Court’s decisions in Apprendi v. New Jersey, 530 U.S. 466 (2000), and its
progeny emphasize the need for specific jury findings for sentencing purposes and the
potential use of special interrogatories after a guilty verdict. Apprendi held that “[o]ther
than the fact of a prior conviction, any fact that increases the penalty for a crime beyond
the statutory maximum must be submitted to a jury, and proved beyond a reasonable
doubt.” Id. at 490. Also see Blakely v. Washington, 542 U.S. 296, 303 (2004) (“the
‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may
impose solely on the basis of the facts reflected in the jury verdict or admitted by the
defendant.”); Washington v. Recuenco, 548 U.S. 212 (2006) (government conceded error
by trial judge’s imposing “firearm” enhancement to defendant’s sentence, but Supreme
Court remanded for determination whether the error was harmless, where the jury
answered a special verdict form that defendant convicted of assault in the second degree
was armed with a “deadly weapon” at the time of the offense, but nothing in the verdict
form required jury specifically to find that defendant had used a “firearm”).

Special Interrogatories and RICO. In United States v. Console, 13 F.3d 641,
663 (3d Cir. 1993), the issue was whether the trial judge should have submitted to the jury
special interrogatories with respect to the elements of a RICO charge. The Third Circuit
stated, “A defendant has no right to a verdict on the elements of an offense. United States
v. Riccobene, 709 F.2d at 228. The district court has discretion in determining whether to
submit special interrogatories to the jury regarding the elements of an offense.
Riccobene, 709 F.2d at 228. ‘[E]ven where the opposing party does not object, the court
is not required to submit special questions to the jury.” Id.” In Console, the court found
no evidence that the district court abused its discretion in denying defendant's request for
special interrogatories, “as the jury already was faced with the difficult task of resolving
multiple RICO and mail fraud counts against multiple defendants. Moreover, even when
special interrogatories regarding RICO predicates are submitted to the jury, the court is
permitted to give an instruction to the jury to answer the interrogatories only after it votes
to convict, thereby alleviating the danger of prejudice to the defendant.” 13 F.3d at 663
(emphasis added).

Other Offenses. In addition to RICO and firearms cases, special interrogatories
may also be useful in narcotics cases in which the potential sentence may depend on the
quantity and type of drug proved by the evidence. See Instructions 6.18.922G-1 (Felon in
Possession of Firearm (18 U.S.C. § 922(g) (bifurcated proceeding)); 6.18.1962C-10
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(RICO — Verdict Form and Special Interrogatories); 6.21.841C (Controlled Substances —
Special Interrogatories and Verdict Forms With Respect to Weight).
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4. Final Instructions: Consideration of Particular Kinds of Evidence

4.01
4.02
4.03
4.04
4.05
4.06
4.07
4.08
4.09
4.10
4.11
4.12
4.13
4.14
4.15
4.16
4.17
4.18
4.19

4.20
4.21
4.22
4.23
4.24
4.25
4.26
4.27
4.28
4.29
4.30
431
4.32
4.33
4.34
4.35
4.36
4.37

4.38

4.39
4.40

Stipulated Testimony

Stipulation of Fact

Judicial Notice (F.R.E. 201)

Audio/Video Recordings - Consensual

Audio/Video Recordings - Non-consensual

Audio/Video Recordings - Transcripts

Transcript of Recording in Foreign Language

Opinion Evidence (Expert Witnesses)

Opinion Evidence (Lay Witnesses) (F.R.E. 701)

Summaries — Not Admitted

Summaries — Admitted (F.R.E 1006)

Chain of Custody

Fingerprints, Handwriting, and DNA Evidence

Specific Investigation Techniques Not Required

Eyewitness Identification of the Defendant

Missing Witness

Child Witness

Credibility of Witnesses — Law Enforcement Officer

Credibility of Witnesses - Witness Who Has Pleaded Guilty to Same or Related
Offense, Accomplices, Immunized Witnesses, Cooperating Witnesses
Credibility of Witnesses - Testimony of Informer

Credibility of Witnesses - Testimony of Addict or Substance Abuser
Impeachment of Witness — Prior Inconsistent Statement for Credibility Only
Impeachment - Bad Character for Truthfulness (F.R.E. 608(a))
Impeachment of Witness - Prior Bad Acts (F.R.E. 608(b))
Impeachment of Witness - Prior Conviction (F.R.E. 609)

False in One, False in All (Falsus in Uno, Falsus in Omnibus)
Defendant’s Choice not to Testify or Present Evidence

Defendant’s Testimony

Defendant’s Prior Bad Acts or Crimes (F.R.E. 404(b))

Consciousness of Guilt (Flight, Concealment, Use of an Alias, etc.)
Consciousness of Guilt (False Exculpatory Statements)

Prior Statement of Defendant — Single Defendant on Trial

Prior Statement of Non-testifying Defendant in Multi-Defendant Trial
Silence in the Face of Accusation

Impeachment of Defendant - Prior Bad Acts (F.R.E. 608(b))
Impeachment of Defendant - Prior Conviction (F.R.E. 609)
Impeachment of Defendant - Prior Inconsistent Statement Taken in Violation of
Miranda

Impeachment of Defendant - Prior Inconsistent Statement Not Taken in Violation
of Miranda

Defendant's Character Evidence

Impeachment of Defendant’s Character Witness
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4.01 Stipulated Testimony

The parties have agreed what (name of witness)'s testimony would be if
called as a witness. You should consider that testimony in the same way as if

it had been given here in court by the witness.

Comment

See Ninth Circuit § 2.3. For variations, see Hon. Leonard Sand, John S. Siffert,
Walter P. Loughlin, Steven A. Reiss & Nancy Batterman, Modern Federal Jury
Instructions - Criminal Volumes (Matthew Bender 2003) [hereinafter, Sand et al., supra] ,
5-7 and Eighth Circuit § 2.02.

When the parties stipulate to what a witness would testify to if called, it is error to
instruct the jury that it must consider the stipulated testimony as true. See United States
v. Bennally, 756 F.2d 773 (10th Cir. 1985). See Instruction 4.02 (Stipulation of Fact) if
the stipulation is as to an issue of fact.



4.02 Stipulation of Fact

The Government and the defendant(s) have agreed that (sef forth
stipulated fact(s)) (is)(are) true. You should therefore treat (this fact)(these
facts) as having been proved. You are not required to do so, however, since

you are the sole judge of the facts.

Comment

See Kevin F. O'Malley, Jay E. Grenig, & Hon. William C. Lee, 1A Federal Jury
Practice and Instructions [hereinafter O’Malley et al., supra] § 12.03; Sand, et al., supra,
5-6, and Ninth Circuit § 2.4. For variations, see Ninth Circuit (Criminal) § 2.4 and
Federal Judicial Center § 12.

In a criminal case, the jury is not necessarily bound by a stipulation between the
parties. In United States v. Cornish, 103 F.3d 302 (3d Cir. 1997), the defendant
unsuccessfully argued that the trial court’s instruction gave too binding an effect to the
stipulation concerning the defendant’s prior conviction. The trial court simply instructed
the jury that “it’s been agreed that on April 16th, 1994, defendant had been previously
convicted of such a crime.” The Court of Appeals concluded that the instruction was not
plain error. Nevertheless, the court appeared to express a preference for instructions that
tell the jurors they “should” treat stipulated facts as having been proved, commenting that
such instructions “avoid the hazard, apparent or not, of directing a verdict on a factual
issue and would be shielded from constitutional challenge.” Id. at 306-07.

In cases where a stipulation may amount to an admission to an element of the
offense, the judge may wish to exercise caution. The Third Circuit has yet to address the
question, but the judge may wish to ascertain that the defendant understands the contents
of the stipulation and agrees to it.



4.03 Judicial Notice (F.R.E. 201)

I have taken judicial notice of certain facts. (State the fact(s) that are
being judicially noticed.) 1 believe (this fact is )(these facts are) (of such common
knowledge) (can be so accurately and readily determined from (name accurate
source)) that it cannot reasonably be disputed. You may accept this fact as
proven, but are not required to do so. As with any fact the final decision
whether or not to accept it is for you to make and you are not required to

agree with me.

Comment

See Eighth Circuit § 2.04. For variations, see O’Malley et al., supra, § 12.03;
Sand et al., supra, 5-5; Sixth Circuit § 7.19; Seventh Circuit § 1.02; and Ninth Circuit §
2.5.

Rule 201 of the Federal Rules of Evidence governs judicial notice of adjudicative
facts. Rule 201(b) defines the kinds of facts that may be judicially noticed:

A judicially noticed fact must be one not subject to reasonable dispute in
that it is either (1) generally known within the territorial jurisdiction of the
trial court or (2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.

Judicial notice may be taken at any stage of the proceedings, but generally only after the
parties have been afforded an opportunity to be heard on the matter. An instruction on
judicial notice should be given at the time that notice is taken. It may also be given at the
time the jury is charged at the close of the evidence.

Rule 201(g) directs that “[i]n a criminal case, the court shall instruct the jury that
it may, but is not required to, accept as conclusive any fact judicially noticed.” In this
regard, the rule for criminal cases differs from the rule for civil cases, in which the jury
has no discretion to reject judicially noticed facts. The Third Circuit has noted with
approval instructions that adhere to the language of the rule for criminal cases. See
United States v. Mitchell, 365 F.3d 215, 251 n.28 (3d Cir. 2004); United States v. Saada,
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212 F.3d 210, 223 (3d Cir. 2000). While approving the trial court’s instructions in both
Mitchell and Saada, the court did not include the text of either instruction. As a result, it
is not clear whether the court tracked the language of the rule exactly.



4.04 Audio/Video Recordings - Consensual

During the trial you heard (audio)(video) recordings of conversations
with the defendant(s) made without (his)(her)(their) knowledge. These
recordings were made with the consent and agreement of (name), one of the
other parties to the conversations.

The use of this procedure to gather evidence is lawful and the

recordings may be used by either party.

Comment
See Sand et al., supra, 5-10.

This instruction addresses the jurors’ possible concern about the legality of
recordings offered in evidence. It should not be given routinely, but should be given if
there is reason to believe the jury would be concerned and if it is requested by either

party.



4.05 Audio/Video Recordings - Non-consensual

During the trial, you heard recordings of conversations with the
defendant(s) which were made without the knowledge of the parties to the
conversations, but with the consent and authorization of the court. These
recordings (sometimes referred to as wiretaps) were lawfully obtained.

The use of this procedure to gather evidence is lawful and the

recordings may be used by either party.

Comment
See Sand, et al., supra, 5-11.
This instruction addresses the jurors’ possible concern about the legality of

recordings offered in evidence. It should not be given routinely, but should be given if
there is reason to believe the jury would be concerned and if it is requested by either party.



4.06 Audio/Video Recordings - Transcripts

You have heard (audio)(video) recordings that were received in
evidence, and you were given written transcripts of the recordings.

Keep in mind that the transcripts are not evidence. They were given to
you only as a guide to help you follow what was being said. The recordings
themselves are the evidence. If you noticed any differences between what you
heard on the recordings and what you read in the transcripts, you must rely
on what you heard, not what you read. And if you could not hear or
understand certain parts of the recordings you must ignore the transcripts as
far as those parts are concerned.

[The transcripts name the speakers. But remember, you must decide who
you actually heard speaking in the recording. The names on the transcript were

used simply for your convenience.]

Comment

See Sixth Circuit § 7.17 and Eighth Circuit § 2.06. For variations, see O’Malley,
et al., supra, § 14.09; Sand, et al., supra, 5-9; First Circuit § 2.08; Fifth Circuit § 1.42;
Seventh Circuit § 3.17; and Ninth Circuit § 2.17.

Audio and video recordings are generally admissible “‘[u]nless the unintelligible
portions of the tapes are so substantial as to render the recordings as a whole
untrustworthy.”” United States v. Salvo, 34 F.3d 1204, 1220 (3d Cir. 1994) (citing United
States v. Arango-Correa, 851 F.2d 54, 58 (2d Cir. 1988) (quoting Monroe v. United
States, 234 F.2d 49, 55 (D.C. Cir.), cert. denied, 352 U.S. 873 (1956))).

The trial judge has discretion to admit transcripts for use with the recordings. In
United States v. Adams, 759 F.2d 1099, 1115 (3d Cir.), cert. denied, 474 U.S. 906 (1985),
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the court upheld the admission of a tape recording and transcript, noting that “the judge
instructed the jury that the tape recording controlled over the transcript in case of error or
ambiguity.” See also Salvo, 34 F.3d at 1220 (concluding that trial court’s instruction that
tape controlled and transcript was not evidence protected against unfairness).

Instruction 2.07 (Audio/Video Recordings - Transcripts) should be given
when the recording is played. This instruction should be included in the final charge.

[The bracketed paragraph should be included only if there is a dispute about the
identity of the speakers in the recording. Government of the Virgin Islands v. Martinez,
847 F.2d 125, 128 (3d Cir. 1988). When such a dispute arises, the preferred solution is to
use neutral designations, such as “Speaker 1" and “Speaker 2" rather than names. /d. at
129.]

If defense counsel contests the accuracy of a government transcript, and the court
therefore admits two alternative versions, the court should replace the second paragraph
of this instruction with the following instruction, based on the instruction suggested by
Sand in the notes to Instruction 5-9:

You have been handed two separate transcripts. One contains the
government's interpretation of what appears on the tape recording; the
other contains the defense interpretation. Both of these versions of the
transcript have been given to you as a guide to assist you in listening to the
tapes. Neither transcript is evidence. Rather, it is the tape recording which
is the evidence and the transcripts are only guides. Therefore, you must
listen to the tapes themselves very carefully. You alone should make your
own interpretation of what appears on the tapes from what you hear. You
may use both the government version and the defense version of the
transcripts to assist you in this task. If you think you hear something
differently than the government or the defense has interpreted on their
versions of the transcripts, then you are to follow your own interpretation.
You may agree partially with each, and you may accept those portions you
agree with and reject those portions you disagree with. You need not select
between the two versions, and you may come up with your own findings
of what appears on the tapes.



4.07 Transcript of Recording In Foreign Language

During the trial, you listened to a tape recording in (language used).
Each of you was given a transcript of the recording which was admitted into
evidence. The transcript was a translation of the foreign language tape
recording.

Although some of you may know the (language used), it is important
that all jurors consider the same evidence. Therefore, you must accept the
English translation contained in the transcript and disregard any different

meaning.

Comment
See Ninth Circuit § 2.8.

This instruction should be given when recordings in a foreign language were
admitted.

When foreign language recordings are introduced, the court should first encourage
the parties to agree on a transcript. United States v. Zambrana, 841 F.2d 1320, 1335-36
(7th Cir. 1988). If the parties cannot agree on a transcript, then each party may produce
its own version either of the entire transcript or of disputed portions of the transcript and
also present evidence to establish the accuracy of its transcript. In addition, each party
may introduce evidence to challenge the accuracy of the other party’s transcript.
Zambrana, 841 F.2d at 1336. In the event of a dispute, the court should add the
following language to the instruction:

Whether a transcript is an accurate translation, in whole or in part,
is for you to decide. In considering whether a transcript is an accurate
translation of a conversation, you should consider the testimony presented
to you regarding how, and by whom, the transcript was made. You may
consider the knowledge, training, and experience of the translator, as well
as the nature of the conversation and the reasonableness of the translation
in light of all the evidence in the case.

-10-



See United States v. Gutierrez, 367 F.3d 733, 736 (8th Cir. 2004); Seventh Circuit § 3.18.

The Committee on Federal Criminal Jury Instructions of the Seventh Circuit also
suggests that, if the jury views a visual recording of the conversation, the court should
instruct the jury that "You may consider the actions of a person, the facial expressions
and lip movements that you can observe on videotapes to help you to determine the
identity of speakers." See Seventh Circuit § 3.18 (comment).
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4.08 Opinion Evidence (Expert Witnesses)

The rules of evidence ordinarily do not permit witnesses to state their
own opinions about important questions in a trial, but there are exceptions to
these rules.

In this case, you heard testimony from (state the name of the person(s)
who offered an opinion). Because of (his)(her)(their) knowledge, skill,
experience, training, or education in the field of (state the witness(es)’s field),
(Mr.)(Ms.)(Dr.) (name) (was)(were) permitted to offer a(n) opinion(s) in that
field and the reasons for (that)(those) opinion(s).

The opinion(s) (this)(these) witness(es) state(s) should receive whatever
weight you think appropriate, given all the other evidence in the case. In
weighing this opinion testimony you may consider the witness' qualifications,
the reasons for the witness' opinions, and the reliability of the information
supporting the witness' opinions, as well as the other factors discussed in
these instructions for weighing the testimony of witnesses. You may
disregard the opinion(s) entirely if you decide that (Mr.)(Ms.)(Dr.) (name)’s
opinion(s) (is)(are) not based on sufficient knowledge, skill, experience,
training, or education. You may also disregard the opinion(s) if you conclude
that the reasons given in support of the opinion(s) are not sound, or if you

conclude that the opinion(s) (is)(are) not supported by the facts shown by the
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evidence, or if you think that the opinion(s) (is)(are) outweighed by other

evidence.

Comment

See Fed. R. Evid. 702; O’Malley et al., supra, § 14.01. For model or pattern
instruction from other Circuits regarding expert or opinion testimony in criminal cases,
see First Circuit § 2.06; Fifth Circuit § 1.17; Sixth Circuit § 7.03; Eighth Circuit § 4.10;
Ninth Circuit § 4.16; Eleventh Circuit § 7.

This instruction should be given if a witness was permitted to give an opinion
under F.R.E. 702. For a comparable instruction that should be given at the time the
witness testifies, see Instruction 2.09 (Opinion Evidence (Expert Witnesses)). Instruction
2.10 (Opinion Evidence (Lay Witnesses)) addresses lay opinion testimony. If both expert
and lay witnesses were permitted to give opinion testimony, both sets of instructions
should be given.

The instruction avoids labeling the witness as an “expert.” If the court refrains
from designating the witness as an “expert” this will “ensure[] that trial courts do not
inadvertently put their stamp of authority” on a witness’ opinion, and will protect against
the jury’s being “overwhelmed by the so-called ‘experts’.” Hon. Charles Richey,
Proposals to Eliminate the Prejudicial Effect of the Use of the Word “Expert” Under the
Federal Rules of Evidence in Criminal and Civil Jury Trials, 154 F.R.D. 537, 559 (1994).
See also Fed. R. Evid. 702 advisory committee’s note (2000) (cautioning against
instructing the jury that the witness is an “expert”).

Before the beginning of trial, the judge should discuss with counsel that they
should also avoid using the word “expert” to refer to the witnesses. However, if counsel
refers to witnesses as “experts,” the trial judge should modify the instruction by telling
the jury what an “expert” is. Therefore, the court should include, after the first paragraph
of the model instruction set forth above, the following additional paragraph:

The defendant’s lawyer/the prosecutor called
(Mr.)(Ms.)(Dr.) (name) an expert witness. Someone who is
called an expert witness is simply a witness who, because
of his or her knowledge, skill, experience, training, or
education, may have become knowledgeable in some
technical, scientific, or specialized field and therefore is
permitted to state an opinion about that field. You should
not give any greater weight or credit to (Mr.)(Ms.)(Dr.)
(name)’s testimony merely because he or she was called an
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expert witness by the lawyers.
See O’Malley et al., supra, § 14.01, 248-49.

Fed. R. Evid. 703 provides that facts or data which are the basis for an expert’s
opinion but are otherwise inadmissible may nonetheless be disclosed to the jury if the
court determines that their probative value in assisting the jury to evaluate the expert's
opinion substantially outweighs their prejudicial effect. In that situation, the comment to
the 2000 amendments to the rule states: “If the otherwise inadmissible information is
admitted under this balancing test, the trial judge must give a limiting instruction upon
request, informing the jury that the underlying information must not be used for
substantive purposes.” See Pineda v. Ford, 520 F. 3d 237, 247 n. 14 (3d Cir. 2008) (civil
case discussing Rule 703 limiting instruction); United States v. Gradys, 357 Fed.Appx.
481, 482-83 (3d Cir.2009) (non-precedential) (finding that the defendant’s Rule 703
argument was not raised in the trial court and was not plain error).

(Revised 11/10)
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4.09 Opinion Evidence (Lay Witnesses) (F.R.E. 701)

Witnesses are not generally permitted to state their personal opinions
about important questions in a trial. However, a witness may be allowed to
testify to his or her opinion if it is rationally based on the witness’ perception
and is helpful to a clear understanding of the witness' testimony or to the
determination of a fact in issue.

In this case, I permitted (name) to offer (his)(her) opinion based on
(his)(her) perceptions. The opinion of this witness should receive whatever
weight you think appropriate, given all the other evidence in the case and the
other factors discussed in these instructions for weighing and considering
whether to believe the testimony of witnesses.

Comment

Federal Rule of Evidence 701 provides that “if the witness is not testifying as an
expert, the witness' testimony in the form of opinions or inferences is limited to those
opinions or inferences which are (a) rationally based on the perception of the witness, (b)
helpful to a clear understanding of the witness' testimony or the determination of a fact in
issue, and (c) not based on scientific, technical, or other specialized knowledge within the
scope of Rule 702.” F.R.E. 701. See generally Hirst v. Inverness Hotel Corp., 544 F.3d
221 (3d Cir. 2008) (discussing requirements for admission of lay opinion); United States
v. Hoffecker, 530 F.3d 137, 170-71 (3d Cir. 2008) (discussing Rule 701).

Whether to give this instruction on lay witness opinion testimony is within the
trial judge’s discretion. Ordinarily, the instruction will not be necessary, but is provided
in the event one of the lawyers requests it or the trial judge otherwise considers it
necessary in the case on trial. The instruction should not be given routinely for “run of
the mill” lay opinion testimony, such as “he looked angry” or “she was driving fast.” The
instruction should be given when the lay opinion is more like an “expert” opinion or
when there is also expert opinion testimony given in the same trial, to avoid the confusion
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that might result because Instruction 4.08 (Opinion Evidence (Expert Witnesses)) states
that opinion testimony is generally not permitted.

If the trial judge decides that an instruction on lay opinion testimony is necessary,
the above instruction can be given at the time the witness is giving his or her opinion
testimony. For a comparable instruction that should be given during the trial, see
Instruction 2.10 (Opinion Evidence (Lay Witnesses)).

(revised 12/09)
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4.10 Summaries — Not Admitted

(The parties)(The government)(The defendant) presented certain
(charts)(summaries) in order to help explain the facts disclosed by the (describe the
admitted evidence that provided the basis for the summaries, e.g., books, records,
documents) which were admitted as evidence in the case. The (charts)(summaries) are
not themselves evidence or proof of any facts. If the (charts)(summaries) do not
correctly reflect the evidence in the case, you should disregard them and determine

the facts from the underlying evidence.

Comment
See Ninth Circuit § 4.18.

This instruction should be given when charts or summaries of admitted evidence
are presented to the jury but not themselves admitted in evidence. The instruction
reminds the jury that the admitted exhibits and testimony constitute the evidence in the
case and that the chart or summary itself does not.

The instruction is not appropriate when the summaries and charts have been
introduced into evidence and the underlying documents or records have not been
introduced into evidence as permitted under Federal Rule of Evidence 1006. See
Instruction 4.11 (Summaries — Admitted).
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4.11 Summaries — Admitted (F.R.E 1006)

Certain (charts)(summaries) offered by (the parties)(the government)(the
defendant) were admitted as evidence. You may use those (charts)(summaries)

as evidence, even though the underlying documents and records have not been
admitted into evidence.

[However, the (accuracy)(authenticity) of those (charts)(summaries) has
been challenged. You must decide how much weight, if any, you will give to them.
In making that decision, you should consider the testimony you heard about the

way in which the (charts)(summaries) were prepared.]

Comment
See Eighth Circuit § 4.12.

This instruction may be given when summaries or charts are admitted under Rule
1006 of the Federal Rules of Evidence and the underlying records are not admitted. Rule
1006 provides:

The contents of voluminous writings, recordings, or photographs
which cannot conveniently be examined in court may be presented in the
form of a chart, summary, or calculation. The originals, or duplicates, shall
be made available for examination or copying, or both, by other parties at
reasonable time and place. The court may order that they be produced in
court.

The Third Circuit has upheld the use of summaries under Rule 1006. See, e.g., United
States v. Worrells, 94 F. App’x. 927 (3d Cir. 2004); United States v. Syme, 276 F.3d 131,
151 (3d Cir. 2002). The court has not addressed the question of whether and how to

instruct the jury concerning the summaries.

Under the rule, the summaries or charts should be based on admissible evidence.
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The party relying on the summary must establish its accuracy to the court’s satisfaction.
See Graham, Handbook of Federal Evidence § 1006.1 (5th ed. 2001). In S.E.C. v.
Hughes Capital Corp., 124 F.3d 449, 456 (3d Cir. 1997), the Third Circuit held that the
trial court acted within its discretion when it refused to admit summaries of documents
that the trial court held inadmissible as insufficiently trustworthy. The court stated that
the trial court “did not abuse its discretion by refusing to admit a summary based on
inadmissible evidence.” 124 F.3d at 456. Nevertheless, in some cases, the opposing party
may challenge the accuracy or authenticity of the summary. The bracketed portion of this
instruction should be given if the accuracy or authenticity has been challenged.
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4.12 Chain of Custody

The defense has raised the issue of defects in the chain of custody of
(describe evidence in question; e.g., the firearm, the drugs). You may consider
any defects in determining the authenticity of this evidence and what weight
to give it. The government must prove beyond a reasonable doubt that the
(describe evidence in question) (is)(are) the same as the (describe evidence)

(alleged in the indictment)(introduced during the trial).

Comment

This instruction may be given if a colorable question is raised at trial concerning
the authentication of a critical item of evidence.

Chain of custody is initially a question for the court. In order to admit certain
items of evidence, the court must determine that there is sufficient evidence of their
authentication to satisfy Rule 901 of the Federal Rules of Evidence. Rule 901(a)
provides:

The requirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.

The mere fact that there is enough evidence of authentication to support admitting
the evidence does not foreclose the possibility that a question of authenticity may also be
raised at trial. For example, in United States v. Dent, 149 F.3d 180 (3d Cir. 1998), the
defendant argued that the government had failed to establish a reliable chain of custody.
The Third Circuit stated that “[t]o establish a chain of custody, the government need only
show that it took reasonable precautions to preserve the evidence in its original
condition,” and need not exclude all possibility of tampering. 149 F.3d at 188. A defect
in the chain of custody goes to the weight of the evidence, not its admissibility. See
United States v. Briley, 319 F.3d 360, 363 (8th Cir. 2003); United States v. Gorman, 312
F.3d 1159, 1163 (10th Cir. 2002); United. States v. Rodriguez, 162 F.3d 135, 144 (1st
Cir. 1998). Thus questions about the chain of custody might cause the jury to acquit even
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though the evidence was properly admitted.

If the defendant offers evidence that must be authenticated, the same principles
govern. The court must assure adequate evidence of authenticity to satisfy the rules of
evidence. Even if the evidence is properly admitted, the government may argue to the
jury that it is not actually authentic. Of course, the defendant has no burden of proof, but
the government may persuade the jury that the defendant’s evidence has no probative
value.
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4.13 Fingerprints, Handwriting, and DNA Evidence

When the identity of the person who committed a crime is in question,
the parties may introduce (fingerprint)(DNA)(handwriting) evidence to try to
prove who committed the crime. To do this, a party may present a “known”
sample of a person’s (fingerprint)(DNA)(handwriting), one that is
(proved)(admitted) to come from that person. This known
(fingerprint)(DNA)(handwriting) sample is then compared with any
(fingerprint)(DNA)(handwriting) being introduced to prove who committed the
crime. In this case (describe evidence produced; e.g., the “known” sample is the
fingerprint card and testimony produced by the government which, if believed,
establishes that the fingerprints on the card are the defendant’s and the disputed
evidence is the fingerprint that was found at the scene of the crime.)

[In this case you also heard the testimony of a witness who claims special
qualification in the field of (fingerprint identification)(DNA analysis)(handwriting
identification). The witness was allowed to express an opinion in order to help
you decide whether the disputed (fingerprint)(DNA)(handwriting) connected to the
crime in question is (the defendant)(name of suspect other than defendant)’s
(fingerprint)(DNA)(handwriting). You may therefore consider the witness' opinion

in reaching your independent decision on this issue.]
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Comment
See O’Malley et al., supra, § 14.12 and Sand et al., supra, 7-22.

The instruction may be given if either the government or the defense introduces
evidence of handwriting, fingerprints, or DNA in an effort to establish the identity of the
perpetrator. Usually, the party will also introduce the testimony of an opinion witness to
help establish that the known sample of handwriting, fingerprints, or DNA matches the
sample that is connected to the crime. In that case, the court should include the bracketed
language and should also give Instruction 4.08 (Opinion Evidence (Expert Witnesses)).

If the defendant submits handwriting exemplars that are disguised, the court may
consider giving Sand et al., supra, Instruction 6-13 on Consciousness of Guilt From
Disguised Handwriting :

There has been evidence that the defendant submitted examples of
his handwriting to the government for analysis and comparison with the
handwriting on other documents in evidence. In this connection, there has
been testimony from a handwriting expert that the handwriting exemplars
submitted by the defendant were not true samples of the defendant's
handwriting.

If you find that the defendant disguised his handwriting you may,
but you need not, infer that the defendant believed that he was guilty. You
may not, however, infer on the basis of this alone, that the defendant is, in
fact, guilty of the crime for which he is charged.

Whether or not evidence that the defendant disguised his
handwriting shows that the defendant believed that he was guilty and the
significance, if any, to be given to such evidence, are matters for you, the
jury, to decide.

Other acts that evidence a consciousness of guilt are addressed in Instruction 4.30
(Consciousness of Guilt (Flight, Concealment, Use of an Alias, etc.)).
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4.14 Specific Investigation Techniques Not Required

During the trial you heard testimony of witnesses and argument by
counsel that the government did not use specific investigative techniques such
as (mention omitted techniques that have been addressed in testimony or
argument; e.g., fingerprint analysis, DNA analysis, the use of recording devices).
You may consider these facts in deciding whether the government has met its
burden of proof, because as I told you, you should look to all of the evidence
or lack of evidence in deciding whether the defendant is guilty. However,
there is no legal requirement that the government use any of these specific
investigative techniques or all possible techniques to prove its case. There is
no requirement to (mention omitted techniques; e.g., attempt to take fingerprints
or offer fingerprint evidence, gather DNA evidence or offer DNA analysis, or use
recording devices or offer recordings in evidence).

Your concern, as I have said, is to determine whether or not the
evidence admitted in this trial proves the defendant's guilt beyond a

reasonable doubt.

Comment
See Sand et al., supra, 4-4.

Jurors may arrive at the trial with preconceptions about the use of specific
investigative techniques and may expect the government to present evidence such as
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fingerprint, fiber or DNA analysis to help resolve the case. As a result, they may be
reluctant to rely on other types of evidence, particularly witness testimony, either to
convict or to acquit. These expectations should not be permitted to prejudice the
government. If the defendant has argued that the government’s case is deficient because
of the failure to use one or more specific investigative techniques, this instruction may be
appropriate. If the court decides to give this instruction, the court must be careful not to
place its imprimatur on the investigative choices of either party.

The Third Circuit has not addressed the propriety of an instruction of this nature.
However, in United States v. Saldarriaga, 204 F.3d 50, 51-52 (2d Cir. 2000), the Second
Circuit approved a similar instruction. In Saldarriaga, defense counsel had highlighted
the government’s failure to employ certain investigative techniques. The Second Circuit
rejected the defendant’s challenge to the instruction and characterized the instruction as
“legally sound.”

In rare cases, a question may arise concerning the defendant’s failure to employ
specific investigative techniques. The court should not instruct on this question unless
the defendant consents. Any comment may interfere with the defendant’s right not to
present evidence.

If the missing evidence that is highlighted is the testimony of an absent witness,

the court should not give this instruction. Instead, the court should consider whether to
give Instruction 4.16 (Missing Witness).

25-



4.15 Eyewitness Identification of the Defendant

One of the (most important) issues in this case is whether (name of
defendant) is the same person who committed the crime(s) charged in (Count(s)
___of) the indictment. The government, as I have explained, has the burden
of proving every element, including identity, beyond a reasonable doubt.
Although it is not essential that a witness testifying about the identification
(himself)(herself) be free from doubt as to the accuracy or correctness of the
identification, you must be satisfied beyond a reasonable doubt based on all
the evidence in the case that (name of defendant) is the person who committed
the crime(s) charged. If you are not convinced beyond a reasonable doubt
that (name of defendant) is the person who committed the crime(s) charged in
(Count(s) ___ of) the indictment, you must find (name of defendant) not guilty.

Identification testimony is, in essence, the expression of an opinion or
belief by the witness. The value of the identification depends on the witness’
opportunity to observe the person who committed the crime at the time of the
offense and the witness’ ability to make a reliable identification at a later time
based on those observations.

You must decide whether you believe the witness’ testimony and

whether you find beyond a reasonable doubt that the identification is correct.
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You should evaluate the testimony of a witness who makes an identification in
the same manner as you would any other witness. In addition, as you
evaluate a witness’ identification testimony you should consider the following
questions as well as any other questions you believe are important (include

only those called for by the facts of the case):

(First), you should ask whether the witness was able to observe
and had an adequate opportunity to observe the person who
committed the crime charged. Many factors affect whether a
witness has an adequate opportunity to observe the person
committing the crime; the factors include the length of time
during which the witness observed the person, the distance
between the witness and the person, the lighting conditions, how
closely the witness was paying attention to the person, whether
the witness was under stress while observing the person who
committed the crime, whether the witness knew the person from
some prior experience, whether the witness and the person
committing the crime were of different races, and any other

factors you regard as important.
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(Second), you should ask whether the witness is positive in the
identification and whether the witness’ testimony remained
positive and unqualified after cross-examination. If the witness’
identification testimony is positive and unqualified, you should

ask whether the witness’ certainty is well-founded.

[(Third), you should ask whether the witness’s identification of
(name of defendant) after the crime was committed was the product
of the witness’ own recollection. You may take into account both the
strength of the later identification and the circumstances under
which that identification was made. You may wish to consider how
much time passed between the crime and the witness’ later
identification of the defendant. You may also consider (whether the
witness gave a description of the person who committed the crime)
(how the witness’ description of the person who committed the crime
compares to the defendant). (You may also consider whether the
witness was able to identify other participants in the crime.) If the
identification was made under circumstances that may have
influenced the witness, you should examine that identification with

great care. Some circumstances which may influence a witness’
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identification are whether the witness was presented with more than
one person or just (name of defendant); whether the witness made
the identification while exposed to the suggestive influences of
others; and whether the witness identified (name of defendant) in
conditions that created the impression that (he)(she) was involved in
the crime.]

[(Fourth), you should ask whether the witness failed to identify
(name of defendant) at any time, identified someone other than
(name of defendant) as the person who committed the crime, or

changed his or her mind about the identification at any time.]

[The court should also give the following admonition if the witness’
opportunity to observe was impaired or if the witness’ identification is not positive,
was shaken on cross-examination, or was weakened by a prior failure to identify
the defendant or by a prior inconsistent identification:

You should receive the identification testimony with caution and scrutinize
it with care.]

If after examining all of the evidence, you have a reasonable doubt as to
whether (name of defendant) is the individual who committed the crime(s)

charged, you must find (name of defendant) not guilty.
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Comment

This instruction is derived from O’Malley et al., supra, § 14.10, which is based on
the instruction recommended in United States v. Telfaire, 469 F.2d 552, 558-59 (D.C.
Cir. 1972) (set out below), which the Third Circuit cited with approval in United States v.
Wilford, 493 F.2d 730, 734 n.9 (3d Cir. 1974).

This instruction should be given in any case in which eyewitness identification of
the defendant is an issue. The Third Circuit has recognized the problems with eyewitness
identification testimony as well as the important role of expert testimony in helping jurors
evaluate eyewitness identification of the defendant in a criminal case. See United States
v. Brownlee, 454 F.3d 131 (3d Cir. 2006); United States v. Downing, 753 F.2d 1224 (3d
Cir. 1985). In Brownlee, the court held that the exclusion of portions of the defense
expert’s proffered testimony on eyewitness identification required reversal of the
defendant’s conviction even though the trial court permitted the expert to testify as to
some factors that challenged the government’s identification witnesses. 454 F.3d at 144.
The court emphasized that “jurors seldom enter a courtroom with the knowledge that
eyewitness identifications are unreliable.” 454 F.3d at 142 (quoting Rudolph Koch, Note,
Process v. Outcome: The Proper Role of Corroborative Evidence in Due Process
Analysis of Eyewitness Identification Testimony, 88 Cornell Law Review 1097, 1099 n.7
(2003)).

In United States v. Barber, 442 F.2d 517 (3d Cir. 1971), the Third Circuit
addressed the importance of instructing the jury on identification testimony:

[W]e recognize a compelling need for guidelines which will obviate
skeletal, pattern instructions and assure the essential particularity
demanded by the facts surrounding each identification. Accordingly, we
approve for use in this circuit the approach taken by the Pennsylvania
courts concerning jury instructions on identification, and require, for
prospective application only, that such instructions satisfy the following:

In any case raising the question whether the defendant was in fact the
criminal actor, the jury will be instructed to resolve any conflict or uncertainty on
the issue of identification. The jury will be instructed that identification may be
made through the perception of any of the witness' senses, and that it is not
essential that the witness himself be free from doubt as to the correctness of his
opinion. The identification testimony may be treated by the jury as a statement of
fact by the witness: (1) if the witness had the opportunity to observe the accused;
(2) if the witness is positive in his identification; (3) if the witness' identification
testimony is not weakened by prior failure to identify or by prior inconsistent
identification; and (4) if, after cross-examination, his testimony remains positive
and unqualified. In the absence of any one of these four conditions, however, the
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jury will be admonished by the court that the witness' testimony as to identity
must be received with caution and scrutinized with care. The burden of proof on
the prosecution extends to every element of the crime charged, including the
burden of proving beyond a reasonable doubt the identity of the defendant as the
perpetrator of the crime for which he stands charged.

442 F.2d at 528 (citations omitted).

In United States v. Telfaire, 469 F.2d 552, 558-59 (D.C. Cir. 1972), the D.C.
Circuit, building on Barber, recommended that the following instruction be adapted to
the facts of the case and given in any case where eyewitness identification of the
defendant is an issue:

Appendix: Model Special Instructions on Identification

One of the most important issues in this case is the identification of the
defendant as the perpetrator of the crime. The Government has the burden of
proving identity, beyond a reasonable doubt. It is not essential that the witness
himself be free from doubt as to the correctness of his statement. However, you,
the jury, must be satisfied beyond a reasonable doubt of the accuracy of the
identification of the defendant before you may convict him. If you are not
convinced beyond a reasonable doubt that the defendant was the person who
committed the crime, you must find the defendant not guilty.

Identification testimony is an expression of belief or impression by the
witness. Its value depends on the opportunity the witness had to observe the
offender at the time of the offense and to make a reliable identification later. In
appraising the identification testimony of a witness, you should consider the
following:

(1) Are you convinced that the witness had the capacity and an adequate
opportunity to observe the offender?

Whether the witness had an adequate opportunity to observe the offender
at the time of the offense will be affected by such matters as how long or short a
time was available, how far or close the witness was, how good were lighting
conditions, whether the witness had had occasion to see or know the person in the past.
[In general, a witness bases any identification he makes on his perception through
the use of his senses. Usually the witness identifies an offender by the sense of
sight-but this is not necessarily so, and he may use other senses.]

(2)Are you satisfied that the identification made by the witness subsequent

to the offense was the product of his own recollection? You may take into
account both the strength of the identification, and the circumstances
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under which the identification was made.

If the identification by the witness may have been influenced by the
circumstances under which the defendant was presented to him for identification,
you should scrutinize the identification with great care. You may also consider the
length of time that lapsed between the occurrence of the crime and the next
opportunity of the witness to see defendant, as a factor bearing on the reliability of
the identification.

[You may also take into account that an identification made by picking the
defendant out of a group of similar individuals is generally more reliable than one
which results from the presentation of the defendant alone to the witness.]

(3) You may take into account any occasions in which the witness failed to make
an identification of defendant, or made an identification that was inconsistent with
his identification at trial. ]

(4) Finally, you must consider the credibility of each identification witness in the
same way as any other witness, consider whether he is truthful, and consider
whether he had the capacity and opportunity to make a reliable observation on the
matter covered in his testimony.

I again emphasize that the burden of proof on the prosecutor extends to every
element of the crime charged, and this specifically includes the burden of proving
beyond a reasonable doubt the identity of the defendant as the perpetrator of the
crime with which he stands charged. If after examining the testimony, you have a
reasonable doubt as to the accuracy of the identification, you must find the
defendant not guilty.

See United States v. Wilford, 493 F.2d 730, 734 n.9 (3d Cir. 1974) (citing with approval
Telfaire, 469 F.2d 552 (D.C. Cir. 1972).
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4.16 Missing Witness

You have heard evidence about (name of missing witness), who has not
been called to testify. The defense has argued that (name of missing witness)’s
testimony could have been important to this case and that (name of missing
witness) was available as a witness only to the government and not to the
defense.

If you find that the government could have called (name of missing
witness) as a witness and that (name of missing witness) would have given
important new testimony, and you also find that (name of missing witness) was
available as a witness only to the government and not to the defense and that
the government failed to call (name of missing witness), you are permitted, but
you are not required, to infer that (name of missing witness)’s testimony would
have been unfavorable to the government.

You must decide whether you believe that (name of missing witness)
would have testified unfavorably to the government. You should not draw
such a conclusion if the witness was equally available to both parties or if the
witness’ testimony would have merely repeated the testimony of other

witnesses or evidence already presented in the case.

Comment
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This instruction is derived from Sand et al., supra, 6-5.

Ordinarily, the inference to be drawn from failure to call a witness should be left
to argument of counsel and should not be a topic of instruction. When the question arises
during trial, the court should inquire whether the witness is equally available to either
party. If the government agrees to make a witness within its control available to the
defendant yet neither party calls the witness, the instruction should not be given. This
instruction should never be given to call attention to the defendant’s failure to call a
witness.

Several requirements must be satisfied before this instruction is appropriate:

The witness was available to one party and not the other;

The party to whom the witness is available does not call the witness and provides
no explanation for that failure;

The witness is not prejudiced against that party; and

The witness would give relevant and non-cumulative testimony.

See United States v. Ariza-Ibarra, 651 F.2d 2, 15-16 (1st Cir. 1981).

In Ariza-Ibarra, the First Circuit explained the rationale and application of the
missing witness instruction:

In the absence of a satisfactory explanation, when a party fails to call a
witness whom that party would ordinarily produce if the facts known by
the witness were favorable to that party, the jury may infer that the absent
witness's testimony would have been adverse to that party. This adverse
inference may not reasonably be drawn, however, unless the evidence
shows that the witness is available to testify on behalf of the party, that the
testimony of the witness would be relevant and noncumulative, and that
the witness is not prejudiced against the nonproducing party. Because the
occasion for drawing such an inference arises when both parties have
failed to call a material witness, if the jury is to attribute negative
consequences to only one party's failure to do so, it must determine which
of the parties is likely to be withholding damaging testimony. Thus, the
jury may draw an inference adverse to a party toward whom the missing
witness is "favorably disposed," because the party would normally be
expected to produce such a witness. In addition, the jury may draw an
adverse inference when a party fails to produce a material witness who is
peculiarly available to that party. [A] party's ability to produce a witness is
often dependent on the witness's predisposition toward that party.
However, when a party having exclusive control over a witness who could
provide relevant, noncumulative testimony fails to produce the witness, it
is permissible to draw an adverse inference from that party's failure to do
so0, even in the absence of any showing of the witness's predisposition
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toward the party. Typically, what is referred to as "an absent witness" or

"missing witness" instruction deals only with "control," not with

"predisposition."
651 F.2d at 15-16 (citations omitted). In Ariza-Ibarra, the court concluded that the
instruction was not appropriate because the witness was equally available to both parties.
651 F.2d at 16. If the witness is technically available to both parties but can be expected
to be hostile to one party because of the witness’ connection to the other party or some
other reason, the instruction is not warranted based on the party’s failure to call a hostile
witness. See United States v. Wilson, 322 F.3d 353, 363 n.14 (5th Cir. 2003).

In United States v. Drozdowski, 313 F.3d 819, 825 n.3 (3d Cir. 2002), the Third
Circuit remarked that "the 'absent witness' jury instruction is to be given in a case where
the government fails to produce evidence, and the instruction tells the jury that the failure
to produce this evidence creates a presumption that the evidence would be favorable to
the defendant" but concluded that the instruction was not appropriate where the witness
had fled and was therefore unavailable to both parties. 313 F.3d at 825 n.3 (citing Graves
v. United States, 150 U.S. 118 (1893)).

It is not clear whether the defendant is entitled to a missing witness instruction or
whether the trial court has discretion to determine whether to give the instruction.
However, the Third Circuit has noted that a party may decide not to call a witness for a
wide range of reasons. See United States v. Busic, 587 F.2d 577, 586 (3d Cir. 1978),
rev'd on other grounds, 446 U.S. 398 (1980). As a result, the better course seems to be to
treat the question as falling within the court’s discretion.
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4.17 Child Witness

You have heard the testimony of (child’s name). A child may be
permitted to testify even though (%e)(she) is very young. You must determine,
as with any witness, whether you believe (child’s name)’s testimony and how
much weight, if any, you think it deserves. Did (4e)(she) understand the
questions? Did (%e)(she) accurately perceive the events? Does (he)(she) have a
good memory? Does (he)(she) understand (his)(her) duty to tell the truth?

It is up to you to decide whether (child’s name) understood the
seriousness of (his)(her) appearance as a witness at this criminal trial. In
addition, is up to you to decide whether (child’s name) understood the

questions asked of (him)(her) and was truthful.

Comment

See Federal Judicial Center § 28. For variations, see O’Malley et al., supra, §
15.13; Sixth Circuit § 7.10; Seventh Circuit § 1.03; and Ninth Circuit § 4.15
(recommending no instruction be given).

A child is not rendered incompetent to testify merely because of age. In addition
to Rule 601 of the Federal Rules of Evidence, which provides that all witnesses are
competent, Section 3509(c) of title 18 governs the competency examination of a witness
under the age of eighteen who is a victim of physical abuse, sexual abuse, or exploitation
or is a witness to a crime committed against another person. 18 U.S.C.A. § 3509(a) and
(c). Section 3509(c)(2) provides that a child is presumed to be competent. Sections
3509(c)(3) and (4) provide that a child can be examined for competency only after written
notice, an offer of proof of incompetency, and a determination by the court that there are
compelling reasons other than the child’s age for the examination. Section 3509(c) then
sets out the requirements for the competency examination:
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(5) Persons permitted to be present.--The only persons who may be
permitted to be present at a competency examination are--
(A) the judge;
(B) the attorney for the Government;
(C) the attorney for the defendant;
(D) a court reporter; and
(E) persons whose presence, in the opinion of the court, is
necessary to the welfare and well-being of the child, including the
child's attorney, guardian ad litem, or adult attendant.

(6) Not before jury.--A competency examination regarding a child witness
shall be conducted out of the sight and hearing of a jury.

(7) Direct examination of child.--Examination of a child related to
competency shall normally be conducted by the court on the basis of
questions submitted by the attorney for the Government and the attorney
for the defendant including a party acting as an attorney pro se. The court
may permit an attorney but not a party acting as an attorney pro se to
examine a child directly on competency if the court is satisfied that the
child will not suffer emotional trauma as a result of the examination.

(8) Appropriate questions.--The questions asked at the competency
examination of a child shall be appropriate to the age and developmental
level of the child, shall not be related to the issues at trial, and shall focus
on determining the child's ability to understand and answer simple
questions.

Finally, the statute precludes psychological and psychiatric examinations to assess the
competency of the child witness absent a showing of compelling need. 18 U.S.C.A. §
3509(c)(9).

In United States v. Allen J., 127 F.3d 1292 (10th Cir. 1997), the Tenth Circuit
concluded that the trial court properly allowed a young witness to testify. The witness
had not responded to the court’s questions concerning truth-telling, but the prosecutor
conducted the following examination:

The prosecutor began with simple questions ("[W]hat is your last name?",
"How old are you?", and "Where do you live?"), which the victim
answered. After about thirty questions along these lines, almost all of
which the victim was able to answer correctly, the prosecutor shifted to
questions relating to the difference between the truth and lies. Among
other questions, the prosecutor asked the victim if she understood she had
promised to tell the truth in court, to which the victim responded
affirmatively. After this series of questions, which established the victim
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knew the difference between a truth and a lie, knew she was to tell the
truth in court, and knew she would be punished if she told a lie, the court
directed the prosecutor to proceed to the heart of her case.

The court held that this questioning satisfied the requirement of Rule 603 of the Federal
Rules of Evidence that the witness understand and affirm the obligation to testify
truthfully and established the witness’ competence.

One source recommends the following questions to determine whether the child
understands the obligation to tell the truth:

THE COURT: Were you here in this courtroom last week? (Or any other
obvious misstatement of past fact.)

THE CHILD: No, I’ve never been here before.

THE COURT: Is that the truth?

THE CHILD: Yes.

THE COURT: If you told me you were here last week, when you really
were somewhere else, would that be a lie?

THE CHILD: Yes.

THE COURT: We will be depending on you today to tell us the truth
about what you remember. Can we count on you to tell the truth?

THE CHILD: Yes.

Lucy S. McGough, Child Witnesses: Fragile Voices in the American Legal System, 117
(1994)

When a child testifies, the court may want to instruct the jury concerning how to
approach the task of assessing this witness’ credibility. The Third Circuit has not
addressed the question of an instruction on the credibility of a child witness. Other
circuits have held that the trial court has discretion to determine whether to give such an
instruction. See United States v. Pacheco, 154 F.3d 1236, 1239 (10th Cir. 1998); Guam
v. McGravey, 14 F.3d 1344, 1348 (9th Cir. 1995). In Joseph v. Government of the Virgin
Islands, 2005 U.S. Dist. LEXIS 11039 (D.V.IL. 2005), the court rejected the defendant’s
argument that the trial court erred by refusing to give an instruction on the credibility of
the child victim. Citing McGravey, the court noted that the trial court had properly
instructed the jury concerning “the appropriate weight of each witness's testimony” and
held that the trial court has the discretion to determine both whether and how to instruct
the jury regarding the credibility of a child witness. Joseph, 2005 U.S. Dist. LEXIS
11039 (D.V.L, 2005).

In United States v. Butler, 56 F.3d 921 (8th Cir. 1995), the court gave the
following instruction:

As with other witnesses, you are the sole judge of the credibility of
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a child who testifies. You may consider not only the child's age, but the
demeanor on the stand, the capacity to observe facts and to recollect them,
the ability to understand questions put to the child and to answer them
intelligently, whether the child impresses you as having an accurate
memory and recollection, whether the child impresses you as a truth-
telling individual, and any other facts and circumstances which impress
you as significant in determining the credibility of the child. You may give
the child's testimony such weight, if any, as you feel it deserves.

The Eighth Circuit held that the trial court had acted within its discretion in giving the

instruction and that the instruction did not improperly highlight or bolster the testimony
of the child witness.
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4.18 Credibility of Witnesses — Law Enforcement Officer

You have heard the testimony of a(n) law enforcement officer(s). The
fact that a witness is employed as a law enforcement officer does not mean
that (his)(her) testimony necessarily deserves more or less consideration or
greater or lesser weight than that of any other witness.

[At the same time, it is quite legitimate for defense counsel to try to attack
the believability of a law enforcement witness on the ground that (his)(her)
testimony may be colored by a personal or professional interest in the outcome of
the case.]

You must decide, after reviewing all the evidence, whether you believe
the testimony of the law enforcement witness and how much weight, if any, it

deserves.

Comment
See Sand et al., supra, 7-16.

In United States v. Bethancourt, 65 F.3d 1074, 1080 n.3 (3d Cir. 1995), cert.
denied, 516 U.S. 1153 (1996), the trial court gave this instruction. The Third Circuit
noted with approval that the trial court had instructed the jury that “the government
witnesses' testimony was not entitled to any greater consideration because of their federal
employment,” in addition instructing the jurors that they were the sole judges of
credibility. These two instructions persuaded the court that the prosecutor’s improper
argument that the government’s law enforcement witnesses did not lie was harmless
error.
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4.19 Credibility of Witnesses — Witness Who Has Pleaded Guilty to Same or
Related Offense, Accomplices, Immunized Witnesses, Cooperating
Witnesses
You have heard evidence that (name of witness) [Include as many of the

following that apply:

is an alleged (accomplice)(co-conspirator), someone who says
(he)(she) participated in the crime charged, or

has made a plea agreement with the government,; or

has received a promise from the government that

(he)(she) will not be prosecuted, or

has received a promise from the government that

(his)(her) testimony will not be used against (him)(her)

in a criminal case; or

received a benefit from the government in exchange for
testifying.]

(His)(Her) testimony was received in evidence and may be considered
by you. The government is permitted to present the testimony of someone who
has (describe the witness’ situation, e.g., reached a plea bargain with the
government, received a benefit from the government) in exchange for (his)(her)
testimony, but you should consider the testimony of (name of witness) with

great care and caution. In evaluating (name of witness)’s testimony, you
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should consider this factor along with the others I have called to your
attention. Whether or not (his)(her) testimony may have been influenced by
the (plea agreement)(government's promise)(alleged involvement in the crime
charged) is for you to determine. You may give (his)(her) testimony such
weight as you think it deserves.

[You must not consider (name of witness)’s guilty plea as any evidence of
(name of defendant)’s guilt. (His)(her) decision to plead guilty was a personal
decision about (his)(her) own guilt. Such evidence is offered only to allow you to
assess the credibility of the witness; to eliminate any concern that (the defendant)
(any of the defendants) has been singled out for prosecution, and to explain how
the witness came to possess detailed first-hand knowledge of the events about
which (he)(she) testified. You may consider (name of witness)’s guilty plea only

for these purposes.]

Comment

See Sand et al., supra, Instruction 7-10, Eighth Circuit § 4.04, and Ninth Circuit §
4.9.

This instruction should be used when a government witness has made a plea
agreement with the government, has received immunity (a promise that the witness will
not be prosecuted or that the witness’ testimony will not be used against the witness), or
has received any other benefit from the government in exchange for testifying. If the
witness is an informant who received benefits for providing information, Instruction 4.20
(Credibility of Witnesses - Testimony of Informer) should be given instead.

There are two aspects to this instruction. First, it instructs the jury to view with
caution the testimony of a witness who has received a benefit from the government for
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testifying or who has entered a plea agreement with the government. Second, the
bracketed language instructs the jury that an accomplice’s guilty plea is not evidence of
the defendant’s guilt.

The government may introduce the testimony of accomplices or co-conspirators,
and the uncorroborated testimony of such witnesses is sufficient to sustain a conviction.
See United States v. Perez, 280 F.3d 318 (3d Cir. 2002). However, when the prosecution
calls a witness who has entered into a plea agreement with the government, received
formal or informal immunity, or received some other benefit in exchange for testifying,
the court should instruct the jury to view the witness’ testimony with caution. In
Caminetti v. United States, 242 U.S. 470, 495 (1917), the Supreme Court held it was not
reversible error to deny the defendant’s request to instruct the jury that “the testimony of
the two girls was that of accomplices, and to be received with great caution and believed
only when corroborated by other testimony adduced in the case.” Nevertheless, the
Court noted that “it [is] the better practice for courts to caution juries against too much
reliance upon the testimony of accomplices, and to require corroborating testimony before
giving credence to such evidence.” Similarly, in United States v. Isaac, 134 F.3d 199,
204-05 (3d Cir. 1998), the Third Circuit held that it was not reversible error to deny the
defendant’s request to instruct the jury to weigh the testimony of two witnesses “with
greater care” because they were accomplices and had been immunized, but noted that it
“may well be the better practice to give an instruction if requested.” The court also
commented that “warning the jury to consider the testimony of an accomplice with great
care and caution before relying on it is appropriate,” but concluded that other instructions
adequately addressed credibility concerns. /d. Whether to give the instruction is
entrusted to the discretion of the trial court. Id. at 205. See also United States v. Wilson,
347 F. App’x. 778 (3d Cir. 2009) (non-precedential) (refusal to give accomplice
instruction not abuse of discretion).

The bracketed language should be included in the instruction if the jury has
learned that an accomplice or co-conspirator pleaded guilty. The government may be
permitted to prove the guilty plea to help the jury evaluate the witness’ credibility, to
show that the defendant was not singled out for prosecution, or to explain how the
witness has knowledge of the events. See United States v. Universal Rehabilitation
Services, Inc., 205 F.3d 657, 667 (3d Cir. 2000) (en banc). However, neither the witness’
guilty plea nor the plea agreement may be considered as evidence of the defendant’s guilt.
See Universal Rehabilitation Services, 205 F.3d at 668; United States v. Gaev, 24 F.3d
473,476 (3d Cir. 1994); United States v. Gambino, 926 F.2d 1355, 1363 (3d Cir. 1991).
The prejudicial effect of the witness’ guilty plea should be addressed through a curative
instruction to the jury. See Universal Rehabilitation Services., 205 F.3d at 668; Gaev, 24
F.3d at 478. In Gaev, the Third Circuit approved the court’s instructions. 24 F.3d at 475-
76. At the time the witness testified, the trial court gave the following instruction:

[Y]ou have just heard evidence that this witness has pled guilty to a charge
of conspiring to fix prices with the defendant now on trial in this case.
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I caution you that although you may consider this evidence in assessing the
credibility and testimony of this witness, giving it such weight as you feel
it deserves, you may not consider this evidence against the defendant on
trial, nor may any inference be drawn against him by reason of this
witness' plea.

In the final charge to the jury, the trial court further instructed the jury as follows:

I instruct you, as I previously instructed you after the conclusion of each of
their testimony or direct examination, that you are instructed that you are
to draw no conclusions or inferences of any kind about the guilt of the
defendant on trial from the facts that a prosecution witness pled guilty to
similar charges. That witness' decision to plead guilty was a personal
decision about his own guilt. It may not be used by you in any way as
evidence against or unfavorable to the defendant on trial here.

The trial court also instructed the jury concerning the testimony of accomplices and
admitted felons who had entered into plea agreements with the government.

In Universal Rehabilitation Services, the Third Circuit further stated:

The jury in such cases should be instructed that it may not consider the
guilty plea and/or plea agreement as evidence that the defendant is guilty
of the offenses with which he/she is charged, but rather that such evidence
is offered only to allow the jury to assess the witness's credibility, to
eliminate any concern that the defendant has been singled out for
prosecution, or to explain how the witness possessed detailed first-hand
knowledge regarding the events about which he or she testifies.

205 F.3d at 668.

(revised 11/10)
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4.20 Credibility of Witnesses — Testimony of Informer

You have heard evidence that (name of witness) has an arrangement
with the government under which (he)(she) (gets paid)(receives) (describe
benefit) for providing information to the government. (Name of witness)’s
testimony was received in evidence and may be considered by you. The
government is permitted to present the testimony of someone who (gets
paid)(receives) (describe benefit) for providing information to the government,
but you should consider the testimony of (name of witness) with great care and
caution. In evaluating (name of witness)’s testimony, you should consider this
factor along with the others I have called to your attention. You may give the
testimony such weight as you think it deserves. It is for you to determine
whether or not (name of witness)’s information or testimony may have been

influenced by (his)(her) arrangement with the government.

Comment
See Eighth Circuit § 4.06.

The government may lawfully employ paid informers to assist in the investigation
of crime and may call an informer as a witness at trial. See Hoffa v. United States, 385
U.S. 293, 312 (1966); United States v. Harris, 210 F.3d 165 (3d Cir. 2000). The court
should instruct the jury to approach the informer’s testimony with caution. In Hoffa, the
Court noted favorably that the trial court had given the jury the following instruction:

You should carefully scrutinize the testimony given and the circumstances
under which each witness has testified, and every matter in evidence
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which tends to indicate whether the witness is worthy of belief. Consider
each witness' intelligence, his motives, state of mind, his demeanor and
manner while on the witness stand. Consider also any relation each
witness may bear to either side of the case * * *. All evidence of a witness
whose self-interest is shown from either benefits received, detriments
suffered, threats or promises made, or any attitude of the witness which
might tend to prompt testimony either favorable or unfavorable to the
accused should be considered with caution and weighed with care.

385 U.S. at 312 n.14. The Third Circuit has not decided whether it is error to refuse the
instruction when requested. See United States v. Isaac, 134 F.3d 199, 204 (3d Cir.

1998). Failure to give the instruction if not requested is not plain error. See United States
v. Wright, 921 F.2d 42, 47 (3d Cir. 1990).
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4.21 Credibility of Witnesses - Testimony of Addict or Substance Abuser

Evidence was introduced during the trial that (name of witness) [(was
(using drugs)(addicted to drugs)(abusing alcohol) when the events took place)
(was abusing (drugs)(alcohol) at the time of trial)]. There is nothing improper
about calling such a witness to testify about events within (%is)(her) personal
knowledge.

On the other hand, (his)(her) testimony must be considered with care
and caution. The testimony of a witness who (describe circumstances) may be
less believable because of the effect the (drugs)(alcohol) may have on (his)(her)
ability to perceive, remember, or relate the events in question.

After considering (his)(her) testimony in light of all the evidence in this

case, you may give it whatever weight, if any, you find it deserves.

Comment
See Sand et al., supra, Instruction 7-9.1.

This instruction may be given if a witness is shown to be an addict or an abuser of
drugs or alcohol. The Third Circuit recommends instructing the jury “to receive the
testimony of an addict-informant witness with caution and to scrutinize it with care.”
United States v. Miele, 989 F.2d 659, 666 (3d Cir. 1993); see also Government of the
Virgin Islands v. Hendricks, 476 F.2d 776, 779-80 (3d Cir. 1973). Nevertheless, the court
is not required to give the instruction. See United States v. Miles, 2002 WL 31501847
(3d Cir. 2002) (noting that the court “has never held in a published opinion that a district
court is required to give a special cautionary instruction regarding the testimony of a drug
addict, even when the defendant requests such an instruction”). This instruction
addresses the concern that drugs or alcohol may impair the witness’ perception, memory,
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and narrative ability. If the witness has received some benefit, such as an agreement not
to prosecute or a reduced sentence, the court should give Instruction 4.20 (Credibility of
Witnesses - Testimony of Informer).

Of course, the instruction is only necessary if there is evidence that the witness is
an addict or an abuser of drugs or alcohol. In United States v. Urian, 858 F.2d 124, 127
n.2 (3d Cir. 1988), the Third Circuit noted that the trial court properly refused the
requested instruction where other instructions advised the jury to evaluate their testimony
with caution and there was no evidence that the witnesses were addicted at the time of
trial. In Urian, the evidence established only that the witnesses were addicted at the time
of the criminal transactions. The court may want to give this instruction even as to a
witness who is no longer abusing substances simply to call to the jury’s attention the
possible impact of the substance abuse on the witness’ perception and memory. In
determining whether to give an instruction addressing a witness’ addiction, courts also
consider the extent to which the witness’ testimony is corroborated. See United States v.
Miles, 2002 WL 31501847 (3d Cir. 2002).

In Hendricks, the Third Circuit emphasized that the instruction should “set out the
rationale for examining the testimony of such a witness with special caution.” 476 F2d.
at 780. This instruction calls the jury’s attention to the reason for examining the
testimony with care — that the substance abuse may impair the witness’ perception or
memory. Concerns of bias and self-interest are addressed in Instructions 4.19 (Credibility
of Witnesses - Witness Who Has Pleaded Guilty to Same or Related Offense,
Accomplices, Immunized Witnesses, Cooperating Witnesses) and 4.20 (Credibility of
Witnesses - Testimony of Informer).
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4.22 TImpeachment of Witness —

Prior Inconsistent Statement for Credibility Only

You have heard the testimony of certain witnesses (if only one witness
was impeached with a prior inconsistent statement, include name of witness). You
have also heard that before this trial (they)(he)(she) made (statements)(a
statement) that may be different from (their)(his)(her) testimony in this trial. It
is up to you to determine whether (these statements were)(this statement was)
made and whether (they were)(it was) different from the witness(es)’ testimony
in this trial. (These earlier statements were)(This earlier statement was) brought
to your attention only to help you decide whether to believe the witness(es)’
testimony here at trial. You cannot use it as proof of the truth of what the
witness(es) said in the earlier statement(s). You can only use it as one way of
evaluating the witness(es)’ testimony in this trial.

[You also heard evidence that (this witness)(certain witnesses) made statements
before this trial that were (describe condition satisfying Federal Rules of Evidence, Rule
801(d)(1)(A); e.g., made under oath, given before the grand jury) and that may be
different from (his)(her) testimony at trial. When a statement is (describe condition;
made under oath, made before the grand jury), you may not only use it to help you decide
whether you believe the witness’ testimony in this trial but you may also use it as

evidence of the truth of what the witness(es) said in the earlier statement(s). But when a
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statement is (describe condition, e.g., not made under oath, not given before the grand
jury), you may use it only to help you decide whether you believe the witness’ testimony
in this trial and not as proof of the truth of what the witness(es) said in the earlier

Statement(s) .J

Comment

See Sixth Circuit § 7.04 and Seventh Circuit § 3.09. For variations, see Sand et
al., supra, 7-19; First Circuit § 2.02; Fifth Circuit § 1.10; Eighth Circuit § 3.04; and
Eleventh Circuit § 6.1.

This instruction should be given when a prior inconsistent statement is admitted
only for the purpose of impeaching a witness. If the witness being impeached is the
defendant, see Instructions 4.37 (Impeachment of Defendant - Prior Inconsistent
Statement Taken in Violation of Miranda) and 4.38 (Impeachment of Defendant - Prior
Inconsistent Statement Not Taken in Violation of Miranda).

Prior inconsistent statements of witnesses may be admitted for two different
purposes. First, a witness’ statements may be admitted substantively — to prove the truth
of the matters asserted. Second, a witness’ statements may be admitted for the limited
purpose of impeaching the witness.

Rule 801(d)(1)(A) of the Federal Rules of Evidence allows a prior inconsistent
statement to be used substantively as well as to impeach if it was “given under oath
subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a
deposition.” If the prior inconsistent statement falls within Rule 801(d)(1)(A), this
instruction should not be given. A key characteristic of statements falling within Rule
801(d)(1)(A) is that they were made under oath. However, even a sworn statement does
not fall within the rule and may be used only to impeach if it was not given at a
proceeding.

Prior inconsistent statements that do not fall within the rule may still be
admissible to impeach the witness. Such a statement is not hearsay because it is not
admitted for the truth of the matter asserted, but only for the purpose of impeaching the
witness. This instruction should be given to inform the jury of this limited purpose. The
defendant is entitled to a limiting instruction at the time of the testimony as well as at the
conclusion of the trial. United States v. Palumbo, 639 F.2d 123, 128 (3d Cir. 1981); cross
reference. The court should give the instruction if the defendant requests it. Failure to
give the instruction is not necessarily plain error. United States v. Corson, 389 F.2d 563
(3d Cir. 1968). To minimize uncertainty concerning the role of inconsistent statements
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and the need for an instruction, the court may want to advise counsel at the beginning of
the trial that they must request a limiting instruction at the time a statement is admitted if
they want the jury informed of the limited purpose of the statement.

The bracketed language should be used if both types of prior inconsistent
statements have been admitted in the trial — some only to impeach and others for
substantive use as well. The court may want to include the bracketed language to
emphasize the distinction for the jury.

Some judges may prefer the following variation, based on O’Malley et al., supra,
§ 15.06:

The testimony of a witness may be attacked by showing that the witness
previously made statements which are different than the witness’ testimony here
in court. The earlier statements are admissible only to discredit or impeach the
credibility of the witness and not to establish the truth of these earlier statements
made somewhere other than here during this trial. You must determine whether to
believe a witness who has made prior inconsistent statements.

[If a witness is shown to have knowingly testified falsely concerning any
important or material matter, you obviously have a right to distrust the testimony
of the witness concerning other matters. You may reject all of the testimony of
that witness or give it such weight as you determine it deserves].
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4.23 Impeachment - Bad Character for Truthfulness (F.R.E. 608(a))

Reputation evidence: You heard evidence concerning the

reputation for truthfulness or untruthfulness of (name of witness
being impeached). You may consider this evidence in deciding
whether or not to believe (name of witness being impeached). You
should give this evidence whatever weight you decide is
appropriate.

Opinion evidence: You heard opinion evidence concerning

whether (name of witness being impeached) is a truthful or an
untruthful person. You may consider this evidence in deciding
whether or not to believe (name of witness being impeached). You
should give this evidence whatever weight you decide is

appropriate.

Comment

See Sand et al., supra, 5-17 and 5-18. For variations, see O’Malley et al., supra, §
15.09; Seventh Circuit § 3.12; Eighth Circuit § 4.02; Ninth Circuit § 4.7; and Eleventh
Circuit § 6.7.

Rule 608 of the Federal Rules of Evidence provides:

(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in
the form of opinion or reputation, but subject to these limitations: (1) the
evidence may refer only to character for truthfulness or untruthfulness, and
(2) evidence of truthful character is admissible only after the character of
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the witness for truthfulness has been attacked by opinion or reputation
evidence or otherwise.

Any witness, including the defendant, may be impeached with evidence of bad character
for truthfulness. See United States v. Lollar, 606 F.2d 587, 588 (3d Cir. 1979). The
character witness may testify to the reputation of or an opinion concerning the bad
character for truthfulness of the witness being impeached. F.R.E. 405; Lollar, 606 F.2d at
589. If a witness’ character for truthfulness is attacked, evidence of the witness’ good
character for truthfulness is then admissible.

In Renda v. King, 347 F.3d 550 (3d Cir. 2003), the Third Circuit discussed the
application of Rule 608(a). The court noted:

Evidence of a witness's good character for truthfulness is not admissible
absent an attack on the witness's character for truthfulness due to the cost
of engaging in a fruitless "swearing match," particularly in light of the fact
that a witness is presumed to tell the truth until his character for
truthfulness is attacked. Under Rule 608(a), whether a witness's credibility
has been attacked depends on the nature of the opponent's impeaching
evidence. Direct attacks on a witness's veracity in the particular case do
not open the door for evidence of the witness's good character. For
example, evidence of bias or prior inconsistent statements generally does
not open the door for evidence of good character for truthfulness. The
reason that evidence of bias does not open the door for evidence of good
character for truthfulness is because evidence of bias only relates to a
motive to lie in the particular case, not a general predisposition to lie.
Similarly, prior inconsistent statements do not open the door for evidence
of good character for truthfulness because there can be a number of
reasons for the error, such as defects in knowledge or memory, a bias or
interest to lie in this particular instance, or a general character trait for
untruthfulness. Thus, although the inconsistency may be due to a
dishonest character, it is not necessarily, or even probably, due to this
cause. Thus, the relatively minor value of permitting a response to such an
inference does not justify the cost of litigating the tangential issue of
character for truthfulness.

Renda, 347 F.3d at 554 (citations omitted). The court also noted that indirect attacks on
truthful character may open the door to evidence of good character for truthfulness. See
Renda, 347 F.3d at 554. See also United States v. Murray, 103 F.3d 310, 320-21 (3d Cir.
1997) (holding defendant opened door and prosecution properly introduced evidence of
witness’ truthful character). If the witness’ character for truthfulness is attacked, it is an
abuse of discretion to exclude evidence of truthful character.

If character evidence is admitted under Rule 404(a) of the Federal Rules of
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Evidence, Instruction 4.39 (Defendant’s Character Evidence) should be given instead of
this instruction.
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4.24 Impeachment of Witness — Prior Bad Acts (F.R.E. 608(b))

You heard evidence that (name), a witness, committed (describe bad act
inquired about during cross-examination). You may consider this evidence,
along with other pertinent evidence, only in deciding whether to believe

(name) and how much weight to give (his)(her) testimony.

Comment
See Ninth Circuit § 4.8.

Rule 608(b) of the Federal Rules of Evidence provides:

Specific instances of the conduct of a witness, for the purpose of attacking
or supporting the witness' character for truthfulness, other than conviction
of crime as provided in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of
truthfulness or untruthfulness, be inquired into on cross-examination of the
witness (1) concerning the witness' character for truthfulness or
untruthfulness . . . .

Rule 608(b) governs when the conduct that is the subject of the cross-examination
or extrinsic evidence is relevant only to establish the witness’ untruthful character. If the
evidence is offered to establish something else, such as bias, incompetency, or
compromised ability to perceive or recall the events, Rule 608 does not govern. Instead,
the court should evaluate the propriety of questions and the admissibility of extrinsic
evidence under Rules 402 and 403. United States v. Abel, 469 U.S. 45 (1984).

If the court permits cross-examination concerning prior conduct that suggests
untruthful character under Rule 608(b), the court should instruct the jury concerning the
cross-examination at the time of the cross-examination. See Instruction 2.18
(Impeachment of Witness - Prior Bad Acts). In addition, if the witness admits the prior
conduct in response to the questions asked on cross-examination, this instruction should
be given in the final charge.

Rule 608(b) permits inquiry only concerning prior acts that are probative of
untruthful conduct. To fall within the rule, the acts “will normally involve dishonesty or

false statement as employed in Rule 609(a)(2).” See Graham, Handbook of Federal
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Evidence § 608.4 at 146-47. The Third Circuit has held that Rule 609(a)(2) applies only
to crimes that “bear on the witness’ propensity to testify truthfully.” See United States v.
Johnson, 388 F.3d 96 (3d Cir. 2004). In United States v. Irizarry, 341 F.3d 273 (3d Cir.
2003), the court noted that the trial court properly allowed the prosecutor to cross-
examine the defendant about his possession of identification in someone else’s name and
about his possession of blank Social Security cards. /d. at 312. The Third Circuit stated
that the evidence tended to show deceit and therefore fell within Rule 608(b).

The Third Circuit has also held that the decision whether to allow cross-
examination under Rule 608(b) falls within the trial court’s discretion. See United States
v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989). In Johnson v. Elk Lake School District,
283 F.3d 138 (3d Cir. 2002), the court held that the trial court acted within its discretion
when it precluded plaintiff’s counsel from cross-examining a key witness concerning a lie
on his resume. Id. at 145 n.2. The court noted that the trial court’s ruling was reviewed
under an abuse of discretion standard with “substantial deference” to the trial court. The
court stated that “the trial court was within its discretion to conclude that Stevens' lying
on his resume, although duplicitous and wrong, was not so indicative of moral turpitude
as to be particularly probative of his character for untruthfulness.” Id. This result is
criticized in Graham who states that “the exercise of discretion should very rarely if ever
be exercised to exclude an undisputed act of ‘lying’” such as that in Johnson. Graham,
supra, § 608.4 n.5.

The inquiry under Rule 608(b) should focus on the actual acts that suggested
untruthfulness and not any third party action, such as suspension from a job, that resulted
from those acts. See United States v. Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999).

The court may preclude inquiry concerning prior acts if they are remote in time.
See Johnson v. Elk Lake School District, 283 F.3d 138, 145 n.2 (3d Cir. 2002).

In addition, cross-examination under Rule 608(b) may be limited by the Fifth
Amendment. Rule 608(b) provides that no witness, including the accused, waives the
Fifth Amendment privilege against self-incrimination when examined with respect to
matters that relate only to character for truthfulness. The Third Circuit appears not to
have addressed this aspect of the rule.
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4.25 Impeachment of Witness — Prior Conviction (F.R.E. 609)

You heard evidence that (name), a witness, was previously convicted of
a crime (punishable by more than one year in jail)(involving dishonesty or false
statement). You may consider this evidence, along with other pertinent
evidence, in deciding whether or not to believe (name) and how much weight

to give to (name)’s testimony.

Comment

See Ninth Circuit (Criminal) § 4.8 and First Circuit § 2.03. For variations, see
O’Malley et al., supra, § 15.07; Sand et al., supra, 7-12; Fifth Circuit § 1.12; Sixth Circuit
§ 7.05B; Seventh Circuit § 3.11; Eighth Circuit (Criminal) § 2.18; and Federal Judicial
Center § 30.

This instruction should be given as part of the final charge when a witness has
been impeached under Rule 609 of the Federal Rules of Evidence with evidence of a prior
conviction. This instruction merely directs the jurors to consider the prior conviction in
assessing credibility.

Rule 609 governs the admissibility of prior convictions to impeach. As amended
effective December 1, 2006, Rule 609(a) provides:

(a) General rule.--For the purpose of attacking the character for
truthfulness of a witness,

(1) evidence that a witness other than an accused has been convicted of a
crime shall be admitted, subject to Rule 403, if the crime was punishable
by death or imprisonment in excess of one year under the law under which
the witness was convicted, and evidence that an accused has been
convicted of such a crime shall be admitted if the court determines that the
probative value of admitting this evidence outweighs its prejudicial effect
to the accused; and

(2) evidence that any witness has been convicted of a crime shall be

admitted regardless of the punishment, if it readily can be determined that
establishing the elements of the crime required proof or admission of an
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act of dishonesty or false statement by the witness.

See United States v. Gilmore, 553 F.3d 266, 272-73 (3d Cir. 2009) (discussing
application of Rule 609). Rule 609 (a)(1) permits impeachment of witnesses other than
the accused by convictions of crimes punishable by death or imprisonment greater than
one year subject only to balancing under Rule 403. See Government of the Virgin Islands
v. Bedford, 671 F.2d 758 (3d Cir. 1982) (discussing application of Rule 609(a)(1)). Rule
609(a)(2) permits impeachment by conviction of crimes involving false statement or
dishonesty; if the crime falls within (a)(2), the trial court must admit the prior conviction.
See United States v. Wong, 703 F.2d 65, 68 (3d Cir.), cert. denied, 464 U.S. 842 (1983).
Rule 609(a)(2) is interpreted narrowly and does not include crimes such as theft that do
not “bear on the witness’ propensity to testify truthfully.” See United States v. Johnson,
388 F.3d 96 (3d Cir. 2004) (quoting from the Conference Committee notes). As
amended, the rule precludes inquiry into the manner in which a crime was committed to
establish that it was a crime of dishonesty or false statement. Instead, the nature of the
crime must be readily determined.

If more than ten years has passed since the date of conviction or release, the prior
conviction is not admissible unless the proponent gives written notice and “the court
determines, in the interests of justice, that the probative value of the conviction . . .
substantially outweighs its prejudicial effect.” F.R.E. 609(b).

There is no clear authority requiring this instruction. However, the court should
give the instruction if requested. It is not clear whether failure to give the instruction will
be plain error if the defendant does not request it. Graham, Handbook of Federal
Evidence § 609.6 at pp. 227-28 (5th ed. 2001).

(revised 11/10)
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4.26 False in One, False in All (Falsus in Uno, Falsus in Omnibus)

If you believe that a witness knowingly testified falsely concerning any
important matter, you may distrust the witness’ testimony concerning other
matters. You may reject all of the testimony or you may accept such parts of
the testimony that you believe are true and give it such weight as you think it

deserves.

Comment
This instruction is derived from O’Malley et al., supra, § 15.06.

The Third Circuit has recognized the falsus in uno, falsus in omnibus instruction.
See Lambert v. Blackwell, 387 F.3d 210, 256 (3d Cir. 2004); United States v. Rockwell,
781 F.2d 985 (3d. Cir. 1986). The other circuits are divided on this instruction. Compare
Lopez-Umanzor v. Gonzales, 405 F.3d 1049, 1059 (9th Cir. 2005) (noting that the law
"has long recognized that a person who is deemed unbelievable as to one material fact
may be disbelieved in all other respects") with Yongo v. INS., 355 F.3d 27, 33 (1st Cir.
2004) (referring to falsus in uno, falsus in omnibus as "a longstanding but overstated
precept"), and United States v. Jackson, 69 F. App’x. 630, 632 (4th Cir. 2003) (stating the
courts disfavor the instruction). In Parker v. United States, 801 F.2d 1382, 1385 (D.C.
Cir. 1986), then-Judge Scalia wrote that “[w]hile the falsus in uno instruction has been
criticized frequently as superfluous and potentially confusing,” the trial court has
discretion to give the charge, and giving it is not ground for reversal. The court suggested
that there might be a problem if the charge specifically referred to the defendant,
appearing to suggest that the court questioned the defendant’s testimony. 801 F.2d at
1385-86.

If the court gives the instruction, it “must clearly state that the evidence in question must
be material,” although it need not necessarily use the word “material.” Dressler v. Busch
Entertainment Corp., 143 F.3d 778, 781 (3d Cir. 1998). Provided that the jury
instructions on credibility are thorough, the trial court has discretion to refuse the falsus
in uno, falsus in omnibus instruction. See United States v. Leon, 739 F.2d 885, 893 (3d
Cir. 1984).
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4.27 Defendant’s Choice not to Testify or Present Evidence

(Name of defendant)(A defendant) did not testify (did not present evidence)
in this case. A defendant has an absolute constitutional right not to testify (or
to present any evidence). The burden of proof remains with the prosecution
throughout the entire trial and never shifts to the defendant. The defendant is
never required to prove that he is innocent. You must not attach any
significance to the fact that (name of defendant) did not testify. You must not
draw any adverse inference against (him)(her) because (he)(she) did not take
the witness stand. Do not consider, for any reason at all, the fact that (name of
defendant)(a defendant) did not testify. Do not discuss that fact during your

deliberations or let it influence your decision in any way.

Comment

See California Criminal Jury Instructions § 355 and § 5.21. For variations, see
O’Malley et al., supra, § 15.14; First Circuit § 3.03; Sixth Circuit § 7.02A; Seventh
Circuit § 3.01; and Ninth Circuit § 3.3.

Under the Constitution, the defendant in a criminal case has the right to choose
whether to testify and the right not to present any evidence. Neither the court nor the
prosecutor may comment on the defendant’s election to remain silent at trial. See Griffin
v. California, 380 U.S. 609, 614-15 (1965); Lesko v. Lehman, 925 F.2d 1527 (3d Cir.
1991). But see United States v. Hasting, 461 U.S. 400, 510-11 (1983) (holding error
harmless). If the defendant chooses not to testify, the defendant may also decide to
request an instruction directing the jury to draw no negative inference from the
defendant’s decision not to take the witness stand. The trial court must give such an
instruction if requested. See Carter v. Kentucky, 450 U.S. 288, 299-303 (1981); Bruno v.
United States, 308 U.S. 287, 293-94 (1939). Failure to give the requested instruction is
error, but the Third Circuit has held that it may be harmless. See Lewis v. Pinchak, 348
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F.3d 355 (3d Cir. 2003).

Conversely, a defendant who chooses not to testify may prefer not to have the
jury’s attention drawn to that fact through an instruction. It is not error to give the
instruction over the defendant’s objection. See Lakeside v. Oregon, 435 U.S. 333, 340-41
(1978). Nevertheless, if the defendant prefers not to have the instruction given, the better
practice is to comply with the defendant’s wishes. See Lakeside, 435 U.S. at 340.

The instruction contains alternative language — “a defendant” — to be used in a
multi-defendant trial where some defendants testify and some do not. The instruction

also contains bracketed language to be used when the defendant presents no evidence.

If the defendant testifies, see Instruction 4.28 (Defendant’s Testimony).
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4.28 Defendant’s Testimony

In a criminal case, the defendant has a constitutional right not to
testify. However, if (he)(she) chooses to testify, (he)(she) is, of course,
permitted to take the witness stand on (%is)(her) own behalf. In this case,
(name of defendant) testified. You should examine and evaluate (his)(her)

testimony just as you would the testimony of any witness.

Comment
See O’Malley et al., supra, § 15.12 and Sand et al., supra, 7-4.

Sand’s instruction also includes the following language concerning the
defendant’s interest in the outcome of the case:

You should examine and evaluate his testimony just as you would the
testimony of any witness with an interest in the outcome of this case. You
should not disregard or disbelieve his testimony simply because he is
charged as a defendant in this case.

Authority is divided on whether it is proper or desirable to instruct the jury concerning the
defendant’s interest in the case. In Reagan v. United States,157 U.S. 301, 304-05 (1895),
the Supreme Court approved the following instruction:

You should especially look to the interest which the respective witnesses
have in the suit, or in its result. Where the witness has a direct personal
interest in the result of the suit, the temptation is strong to color, pervert,
or withhold the facts. The law permits the defendant, at his own request, to
testify in his own behalf. The defendant here has availed himself of this
privilege. His testimony is before you, and you must determine how far it
is credible. The deep personal interest which he may have in the result of
the suit should be considered by the jury in weighing his evidence, and in
determining how far, or to what extent, if at all, it is worthy of credit.

Nevertheless, the circuits do not agree on whether the instruction is proper. Compare
United States v. Wiggins, 566 F.2d 944, 945 (5th Cir. 1978) (holding instruction proper),
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with United States v. Bear Killer, 534 F.2d 1253, 1259-60 (8th Cir. 1976) (holding
instruction improperly singled out defendant and was therefore error). In a non-
precedential decision, United States v. Jones, 2010 WL 1220960 (3d Cir. 2010), the Third
Circuit rejected a challenge to such an instruction but noted that an instruction singling
out the defendant’s interest is “not advisable.” In Jones, the defendant argued
unsuccessfully that the trial court had “unfairly singled out [the defendant’s] testimony as
potentially biased” when the court instructed the jury as follows:

the defendant, Chesney Jones, has taken the witness stand. You should

examine and evaluate her testimony just as you would the testimony of any

witness. It is for you to decide to what extent, if at all, Ms. Jones's interest

in the result of her prosecution may have affected or colored her

testimony.
The trial court had also given a general charge on witness credibility which called
attention to the interest of both the parties in the case, The Third Circuit characterized the
separate instruction concerning the defendant’s testimony as unnecessary and inadvisable,
but held it was not reversible error, citing Reagan. The court also noted that other Courts
of Appeals have expressed concern about similar instructions but have not held them to
constitute reversible error.

(revised 11/10)
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4.29 Defendant's Prior Bad Acts or Crimes (F.R.E. 404(b))

You have heard testimony that the defendant (summarize the other act
evidence).

This evidence of other act(s) was admitted only for (a) limited
purpose(s). You may consider this evidence only for the purpose of deciding
whether the defendant (describe the precise purpose or purposes for which the
other act evidence was admitted: for example (Pick those of the following, or other
reasons, that apply)),

had the state of mind, knowledge, or intent necessary to
commit the crime charged in the indictment,

or

had a motive or the opportunity to commit the acts charged in
the indictment;

or

was preparing or planning to commit the acts charged in the
indictment;

or

acted with a method of operation as evidenced by a unique

pattern (describe);
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or
did not commit the acts for which the defendant is on trial by
accident or mistake.;
or
is the person who committed the crime charged in the
indictment. You may consider this evidence to help you
decide (describe how the evidence will be used to prove
identity — e.g., whether the evidence that the defendant
committed the burglary in which the gun that is the subject of
this trial was stolen makes it more likely that the defendant
was the person who placed the gun in the trunk of the car).

Do not consider this evidence for any other purpose.

Of course, it is for you to determine whether you believe this evidence
and, if you do believe it, whether you accept it for the purpose offered. You
may give it such weight as you feel it deserves, but only for the limited
purpose that I described to you.

The defendant is not on trial for committing these other acts. You may
not consider the evidence of these other acts as a substitute for proof that the
defendant committed the crime(s) charged. You may not consider this

evidence as proof that the defendant has a bad character or any propensity to
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commit crimes. Specifically, you may not use this evidence to conclude that
because the defendant may have committed the other act(s), (he)(she) must
also have committed the act(s) charged in the indictment.

Remember that the defendant is on trial here only for (state the charges
briefly), not for these other acts. Do not return a guilty verdict unless the
government proves the crime(s) charged in the indictment beyond a

reasonable doubt.

Comment

See Sixth Circuit § 7.13. See United States v. Lee, --- F.3d ----, 2010 WL
2757340 (3d Cir. 2010) (commenting that trial court’s instruction based on Model
Instruction 4.29 was not error).

This instruction should be given if evidence of defendant’s other crimes or acts
has been admitted under Federal Rules of Evidence Rule 404(b). Rule 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith. It
may, however, be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident.

See also United States v. Ferguson, 2010 WL 3638928 (3d Cir. 2010) (non-precedential)
(noting that court must give limiting instruction if it admits other act evidence but holding
that trial court did not commit error by delaying instruction to end of trial); United States
v. Givan, 320 F.3d 452, 460-61 (3d Cir. 2003); United States v. Gilmore, 553 F.3d 266,
271 (3d Cir. 2009) (approving use of prior drug convictions to impeach defendant by
contradicting his testimony that he had never sold drugs and noting that admission of the
evidence is governed by Rules 607 and 403). But see United States v. Morena, 547 F.3d
191 (3d Cir. 2008) (reversing conviction where government exceeded limited purpose for
which other act evidence was admissible by repeatedly injecting prejudicial references to
defendant’s drug use and collateral drug transactions in firearms case).).

In United States v. Scarfo, 850 F.2d 1015 (3d Cir. 1988) (citing Huddleston v.
United States, 485 U.S. 681 (1988)), the court summarized the steps necessary to admit
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evidence under Rule 404(b):

[T]he Supreme Court has listed four guidelines for admissibility under the
Rule. First, the other crimes evidence must have a proper purpose.
Second, the proffered evidence must be relevant. Third, its probative
value must outweigh its potential for unfair prejudice. Fourth, the court
must charge the jury to consider the other crimes evidence only for the
limited purpose for which it is admitted.

The instruction should not merely include a laundry list of permitted uses of other act
evidence. Rather, it should specifically state the limited purpose for which the other act
evidence is admitted. Graham, Handbook of Federal Evidence, § 404.5 n.56 (5th ed.
2001). See also United States v. Lee, --- F.3d ----, 2010 WL 2757340 (3d Cir. 2010)
(Rendell, J. dissenting) (criticizing trial court for failing to specify limited purpose).

The instruction is most helpful if it explains to the jury the precise role of the
other act evidence. In Scarfo, the Court approved the trial court’s instructions.

The trial judge charged the jury: ‘Mr. Scarfo is not on trial here for
any murders, for any gambling or any other kind of illegal activities....
[T]hose kinds of offenses would be dealt with in other tribunals than
this.... I think you can understand that it would be utterly improper for you
to take them into account in this case in the sense of saying to yourselves:
"Well, maybe he didn't do this extortion; but he did a lot of other stuff. So
it doesn't much matter whether they prove this case. I am going to find him
guilty anyway.' That obviously would be totally improper.’

In instructing on the proper use of other crimes evidence, the judge
explained that the testimony could be used to assess the nature of the relationship
among Caramandi, DelGiorno, and defendant.

‘It is a position of the Government that Caramandi and
DelGiorno were subordinates within this carefully
organized and structured organization; that they did Mr.
Scarfo's bidding; [that] they never would dream of doing
anything this large without his approval; and that the tapes
and other evidence in the case corroborate their testimony
to the effect that he was involved and did approve.’

The judge also told the jurors that they could use the evidence to decide
whether defendant adopted a standardized scheme or mode of operation, to
determine whether he had knowledge of or an intent to participate in the
conspiracy, as well as to evaluate the witnesses' motives for cooperating
with the government. Finally, the judge stated that the government had the
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right to reveal the witnesses' unsavory criminal records ‘so as not to be
accused of trying to hoodwink the jury by pretending that people like
Caramandi and DelGiorno were Boy Scouts.’

These clear, frank, and comprehensive instructions did all that was
possible under the circumstances to place the other crimes evidence in
proper perspective.

850 F.2d at 1020-21. For other Third Circuit decisions approving instructions on other
act evidence, see United States v. Ferguson, 2010 WL 3638928 (3d Cir. 2010)
(non-precedential); United States v. Cruz, 326 F.3d 392 (3d Cir. 2003); United States v.
Givan, 320 F.3d 452, 460-61 (3d Cir. 2003), United States v. Butch, 256 F.3d 171 (3d
Cir. 2001); United States v. Palma-Ruedas, 121 F.3d 841, 852 n.11 (3d Cir.1997);

United States v. Major, 293 Fed.Appx. 160, 2008 WL 4229933 (3d Cir. 2008) (approving
admission of other act evidence to prove intent and approving instruction). But see
United States v. Morena, 547 F.3d 191 (3d Cir. 2008) (concluding that court’s instruction
was not adequate and reversing conviction).

In United States v. Carter, 401 F.2d 748 (3d Cir. 1968), the court held that failure
to instruct on the limited purpose of other act evidence was not plain error. See also
Graham, Handbook of Federal Evidence, § 404.5 at 364 (5th ed. 2001).

This instruction should not be given when the other act evidence was admitted
under Rule 413 or 414 of the Federal Rules of Evidence. Those rules allow the
prosecution to introduce evidence of similar acts in prosecutions for sexual assault or
child molestation. The evidence of prior conduct admitted under those rules “may be
considered for its bearing on any matter to which it is relevant.” As a result, no limiting
instruction should be given.

(revised 11/10)
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4.30 Consciousness of Guilt (Flight, Concealment, Use of an Alias, etc.)

You have heard testimony that after the crime was supposed to have
been committed, (name of defendant) (describe the conduct proven, e.g., shaved
his beard and cut his hair, went to Los Angeles).

If you believe that (name of defendant) (describe the conduct proven),
then you may consider this conduct, along with all the other evidence, in
deciding whether the government has proved beyond a reasonable doubt that
(he)(she) committed the crime charged. This conduct may indicate that
(he)(she) thought (he)(she) was guilty of the crime charged and was trying to
avoid punishment. On the other hand, sometimes an innocent person may
(describe the conduct proven) for some other reason. Whether or not this
evidence causes you to find that the defendant was conscious of (his)(her) guilt
of the crime charged, and whether that indicates that (se)(she) committed the

crime charged, is entirely up to you as the sole judges of the facts.

Comment

See Sixth Circuit § 7.14. For variations, see O’Malley et al., supra, § 14.08; Sand
et al., supra, 6-9 and 6-10; First Circuit § 2.09; Eight Circuit § 4.09; and Seventh Circuit
§ 3.20 and Ninth Circuit § 4 (recommending that no instruction be given).

Certain types of behavior by a defendant may suggest consciousness of guilt and
therefore be admissible as evidence that the defendant acted out of awareness of guilt of
the charged offense, which in turn may be used by the jury as evidence of guilt. This
category includes evidence of the defendant’s flight or concealment, use of an alias,
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concealment or destruction of evidence, making false exculpatory statements, and
threatening or tampering with a witness or juror. This instruction explains to the jury the
inference to be drawn from the admitted evidence. The instruction should be tailored to
the evidence admitted in the trial.

The court should generally apply Rule 403 of the Federal Rules of Evidence to
this evidence, asking whether the evidence generates a risk of unfair prejudice that
substantially outweighs the fair probative value. In addition, the admissibility of these
types of evidence will sometimes need to be evaluated under Rule 404(b) of the Federal
Rules of Evidence, which allows introduction of other act or crime evidence if it is
probative for a purpose other than proof of character.

The law views evidence of flight as an admission by conduct reflecting
consciousness of guilt. See United States v. Miles, 468 F.2d 482 (3d Cir. 1972). In
United States v. Scarfo, 711 F. Supp. 1315, 1321 (E.D. Pa. 1989), the court noted that the
probative value of flight evidence

depends upon whether there is sufficient evidence to establish the

following four inferences: (1) from the defendant's behavior to flight; (2)

from flight to consciousness of guilt; (3) from consciousness of guilt to

consciousness of guilt concerning the crime charged; and (4) from

consciousness of guilt concerning the crime charged to the actual guilt of

the crime charged. (Citations omitted).
See also United States v. Green, 25 F.3d 206 (3d Cir. 1994) (evidence of defendant’s
flight was properly admitted to show consciousness of guilt when defendant fled upon
spotting federal authorities); United States v. Pungitore, 910 F.2d 1084, 1151 (3d Cir.
1990) (evidence of defendant's flight admissible to prove his consciousness of guilt in
RICO trial); United States v. Levy, 865 F.2d 551, 558 (3d Cir. 1989) (evidence of use of
false identity admissible in drug case).

In United States v. Miles, 468 F.2d 482 (3d Cir. 1972), having admitted evidence
of the defendant’s flight, the trial court instructed the jury as follows:

The flight or concealment of a person immediately after the commission of a
crime, or after he is accused of a crime that has been committed, is not sufficient
in itself to establish his guilt, but is a fact which, if proved, may be considered by
the jury in the light of all other proved facts in deciding the question of his guilt or
innocence. Whether or not evidence of flights or concealment shows a
consciousness of guilt, and the significance if any to be attached to such a
circumstance, are matters for determination by you, the jury.

In thus instructing you upon the subject of flight or concealment, let it be

understood that I do not declare to you, or even remotely suggest, that the
Defendant did either so take flight or so conceal himself immediately after the
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commission of the offenses defined in Count I and Count II of the indictment, or
either of such counts, or at any other time. Whether he did so take flight or so
conceal himself, you will determine from all of the evidence in the case. And,
unless you find that he did so take flight or conceal himself, you will entirely
disregard my instruction just imparted to you upon those questions. (emphasis
added).

The Third Circuit concluded that there was sufficient evidence to justify the trial court's
instruction to the jury on the issue of flight and that the instruction was proper and
protected the rights of the defendant. United States v. Miles, 468 F.2d 482, 489-90 (3d
Cir. 1972) (citation omitted).

In United States v. Katzin, 94 F. App’x. 134, 138 (3d Cir. 2004), a non-
precedential decision, the Third Circuit affirmed the admissibility of flight evidence to
prove consciousness of guilt when the trial court properly instructed the jury on how to
weigh such evidence and approved the trial court’s instruction on the evidence, stating:

We have consistently held that "evidence of a defendant's flight after a crime has
been committed is admissible to prove the defendant's consciousness of guilt."
We hold such evidence admissible as circumstantial evidence of guilt to be
considered with the other facts of the case. In fact, the District Court charged the
jury to consider the evidence only for proper purposes. ("Whether or not evidence
of flight or concealment shows a consciousness of guilt, and the significance, if
any, to be attached to such a circumstance are matters for determination by you,
the jury."). Evidence of flight is not considered inadmissible under Fed.R.Evid.
404(b). We find no error here.

An instruction addressing this evidence may not be required. See United States v.

Rothberg, 896 F. Supp. 450, 456 (E.D. Pa. 1995) (no instruction given addressing
evidence of use of alias admissible as consciousness of guilt).
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4.31 Consciousness of Guilt (False Exculpatory Statements)

You have heard testimony that (name of defendant) made certain
statements outside the courtroom to law enforcement authorities in which
(he)(she) claimed that (his)(her) conduct was consistent with innocence and not
with guilt. The government claims that these statements are false.

If you find that (name of defendant) made a false statement in order to
direct the attention of the law enforcement officers away from
(himself)(herself), you may, but are not required to conclude that (name of
defendant) believed that (he)(she) was guilty. It is reasonable to infer that an
innocent person does not usually find it necessary to invent or fabricate an
explanation or statement tending to establish (%is)(her) innocence. You may
not, however, conclude on the basis of this alone, that (name of defendant) is, in
fact, guilty of the crime for which (he)(she) is charged.

You must decide whether or not the evidence as to (name of defendant)
shows that (he)(she) believed that (he)(she) was guilty, and the significance, if
any, to be attached to this evidence. In your evaluation, you may consider
that there may be reasons — fully consistent with innocence — that could cause
a person to give a false statement that (he)(she) did not commit a crime. Fear

of law enforcement, reluctance to become involved, or simple mistake may
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cause an innocent person to give such a statement or explanation.

Comment
See Sand et al., supra, 6-11; O’Malley et al., supra, § 14.06.

In most cases, this issue is best left to the arguments of the parties. Indeed, some
circuits recommend that no instruction be given. See, e.g., Seventh Circuit § 3.22; Eighth
Circuit § 4.15. The Third Circuit appears to have considered questions concerning false
exculpatory statements only rarely. In Government of the Virgin Islands v. Lovell, 378
F.2d 799, 806 (3d Cir. 1967), the court cited Wigmore for the settled proposition that
false exculpatory statements may be admitted as circumstantial evidence of the
defendant’s “consciousness that his case is a weak or unfounded one.” The court noted
with approval that the trial court’s instruction came directly from Mathes & Devitt,
Federal Jury Practice and Instructions § 8.14 at 99-100 (1965 ed.). Id. at 807. The Court
further commented that other circuit courts had approved similar instructions. Id. at 807
n.9.

In United States v. Chaney, 446 F.2d 571, 576 (3d Cir. 1971), the defendant
conceded that "exculpatory statements made upon interrogation with intent to divert
suspicion or mislead the police, when shown to be false, are circumstantial evidence of
guilty consciousness and have independent probative value,” but argued that the
prosecutor had improperly commented on his failure to testify. Concluding that the
comments did not constitute plain error, the court noted that the trial court had clarified
the prosecutor’s meaning by instructing the jury as follows:

The government also asks me to point out to you the government's
contention that, in addition to the other evidence that they argue with
respect to Chaney, it is their contention that his statements . . . were false
and that is indicative of guilt.

Id. at 576.
The instruction states that the false statements were made outside the courtroom.
This language is particularly important if the defendant testifies at trial, as the instruction

would not be appropriate to cast doubt on the defendant's testimony at trial. United States
v. Clark, 45 F.3d 1247, 1251 (8th Cir. 1995).
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4.32 Prior Statement of Defendant — Single Defendant on Trial

The government introduced evidence that the defendant (name of
defendant) made a statement to (name of person who took statement). You must
decide whether (name of defendant) did in fact make the statement. If you find
that (name of defendant) did make the statement, then you must decide what
weight, if any, you feel the statement deserves. In making this decision, you
should consider all matters in evidence having to do with the statement,
including those concerning (name of defendant) (himself)(herself) and the
circumstances under which the statement was made.

[1f, after considering the evidence, you determine that a statement, was
made voluntarily, you may give it such weight as you feel it deserves under the
circumstances. On the other hand, if you determine that the statement was not
made voluntarily, you must disregard it. In determining whether any alleged
statement was made voluntarily, you should consider (name of defendant)’s age,
training, education, occupation, and physical and mental condition, and (his)(her)
treatment while in custody or under interrogation as shown by the evidence in the
case. Also consider all other circumstances in evidence surrounding the making of

the alleged statement.]

Comment

_74-



See Seventh Circuit § 3.02 and O’Malley et al., supra, § 14.03.

This instruction should be given when the prosecution introduces a defendant’s
confession or similar statement and the defendant raises questions about the weight that
the jury should accord that evidence. The bracketed language should be included if the
defendant raises a colorable question of whether the statement was given voluntarily. In
Crane v. Kentucky, 476 U.S. 683 (1986), the Supreme Court noted that the pretrial
determination that the defendant’s confession is voluntary is not conclusive and held that
the trial court violated the defendant’s constitutional rights when it precluded the
defendant from introducing evidence relating to the circumstances of the confession at
trial. The evidence “will often be germane to its probative weight, a matter that is
exclusively for the jury to assess.” Id. at 688. Congress has spoken to this issue in 18
U.S.C. § 3501(a), which provides in part:

[TThe trial judge shall permit the jury to hear relevant evidence on the
issue of voluntariness and shall instruct the jury to give such weight to the
confession as the jury feels it deserves under all the circumstances.

In Government of the Virgin Islands v. Gereau, 502 F.2d 914 (3d Cir. 1974), the Third
Circuit held that the trial court properly instructed the jury to consider the voluntariness

of the defendant’s confessions and to disregard them if they were not given voluntarily. If
a question of voluntariness is raised, the trial court must admit the relevant evidence and
instruct the jury on the question.
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4.33 Prior Statement of Non-testifying Defendant in Multi-Defendant Trial

The government introduced evidence that the defendant (name of
defendant) made a statement to (name of person who took statement). 1 caution
you that you may consider (name of defendant)’s statement to (name of person
who took statement) only in resolving whether (name of defendant) is guilty or
not guilty. You may not consider or discuss this evidence in any way in
resolving whether (name of co-defendant, if there is only one) (any of the other
defendants on trial) (is)(are) guilty or not guilty. (Name of defendant)’s
statement is evidence only against (name of defendant) and not against (name of
co-defendant)(any other defendant).

You must decide whether (name of defendant) did in fact make the
statement. If you find that (name of defendant) did make the statement, then
you must decide what weight, if any, you feel the statement deserves. In
making this decision, you should consider all matters in evidence having to do
with the statement, including those concerning (name of defendant)
(himself)(herself) and the circumstances under which the statement was made.

[1f, after considering the evidence, you determine that a statement was
made voluntarily, you may give it such weight as you feel it deserves under the

circumstances. On the other hand, if you determine that the statement was not
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made voluntarily, you must disregard it. In determining whether any alleged
statement was made voluntarily, you should consider (name of defendant)’s age,
training, education, occupation, and physical and mental condition, and (his)(her)
treatment while in custody or under interrogation as shown by the evidence in the
case. Also consider all other circumstances in evidence surrounding the making of

the alleged statement.]

Comment

See Seventh Circuit § 3.02 and Sand et al., supra, 5-20. For variations see
O’Malley et al., supra, §14.04; Fifth Circuit § 1.27; Eighth Circuit § 2.15; and Eleventh
Circuit § 2.2.

This instruction should be given in a multiple defendant trial when one
defendant’s confession is admitted in a joint trial and the confessing defendant does not
testify. A defendant is deprived of his right under the Confrontation Clause when a
nontestifying co-defendant's incriminating confession is introduced at their joint trial even
if the jury is instructed to consider that confession only against the co-defendant.

Limiting instructions are normally inadequate to protect the defendant against the risk that
the jury will misuse the codefendant’s confession and consider it as evidence against the
defendant. See Bruton v. United States, 391 U.S. 123 (1968); see also Cruz v. New York,
481 U.S. 186, 194 (1987) (protection applies even if the defendant also confessed).
However, if the prosecution adequately redacts the codefendant’s statement, removing
language that the jury could understand as referring to the defendant without further
evidentiary linkage, the codefendant’s confession may be admitted in a joint trial. See
Richardson v. Marsh, 481 U.S. 200 (1987) (holding redaction adequate to protect
defendant); Priester v. Vaughn, 382 F.3d 394 (3d Cir. 2004) (concluding redaction
provided adequate protection); but see Gray v. Maryland, 523 U.S. 185 (1998) (redaction
inadequate); United States v. Richards, 241 F.3d 335 (3d Cir. 2001) (redaction
inadequate). When such a confession is admitted, this instruction is necessary to protect
the defendant’s rights under the Confrontation Clause.

The bracketed language should be included if the defendant raises a colorable
question of whether the statement was given voluntarily.
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4.34 Silence in the Face of Accusation

You heard evidence that (name of person who made accusatory statement)
made a statement accusing (name of defendant) of the crime charged in the
indictment, and that (name of defendant) did not (deny the accusation)(object to
the statement)(contradict the statement). If you find that (name of defendant)
was present and actually heard and understood the statement, and that it was
made under such circumstances that (name of defendant) would be expected to
(deny the accusation)(object to the statement)(contradict the statement) if it was
not true, then you may consider whether (name of defendant)’s silence was an

admission of the truth of the statement.

Comment

This instruction is derived from Eighth Circuit § 4.14. For variations and other
approaches, see O'Malley et al., supra, § 14.05; Seventh Circuit § 3.03; Ninth Circuit §
4.2; and Sixth Circuit § 7.15 (recommending no instruction be given).

An instruction on this topic should be given only rarely and always with great
caution. In criminal cases, courts must carefully assess the admissibility of a statement
that would otherwise be hearsay on the basis that the defendant adopted the statement by
silence under Federal Rules of Evidence, Rule 801(d)(2)(B). In some instances, the
defendant’s silence in the face of accusation is admissible. In others, admitting the
evidence would violate the defendant’s constitutional rights. When the evidence is
properly admitted, this instruction may be given to guide the jury’s evaluation of the
defendant’s silence.

In criminal cases, the admissibility of the defendant’s silence turns on the precise
circumstances in which the defendant remained silent. The cases fall into two broad
categories: 1) silence in the face of accusation outside the presence of law enforcement
officers, in which the court should apply the general rule, and 2) silence in the presence of
law enforcement officers, in which the court must consider whether the Constitution
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permits evidentiary use of the defendant’s silence.

In United States v. Ward, 377 F.3d 671, 675 (7th Cir. 2004), the Seventh Circuit
summarized the general law governing adoption by silence:

Under Federal Rule of Evidence 801(d)(2)(B), a statement is not hearsay if
it is offered against a party and is "a statement of which the party has
manifested an adoption or belief in its truth." It is not necessary for one to
use any specific language to adopt another's statement. Rather, a statement
may be adopted as long as the statement was made in the defendant's
presence, the defendant understood the statement, and the defendant has
the opportunity to deny the statement but did not do so.

A defendant’s silence in the face of accusation after arrest raises constitutional
questions which are explored at length below. Outside of that context, a defendant’s
silence in the face of accusation by someone other than a law enforcement officer may be
admissible as an adoptive admission if the statement was made in the defendant's
presence, the defendant heard and understood the statement, the circumstances called for
a denial, the defendant had the opportunity to deny the statement, and the defendant did
not deny the statement. See United States v. Ward, 377 F.3d 671, 675 (7th Cir. 2004);
United States v. Hoosier, 542 F.2d 687 (6th Cir. 1976). For example, in Ward, the court
admitted testimony that the defendant’s sister stated "that's the money they got when they
robbed the bank" in the defendant’s presence and he did not deny it. 377 F.3d at 675.
The Third Circuit does not appear to have discussed the admissibility of a defendant’s
silence under Federal Rule of Evidence 801(d)(2)(B).

If the defendant’s silence occurred in the presence of law enforcement officers, the
court must consider with care and great caution the constitutionality of using the
evidence. Admissibility often turns on whether the silence occurred after the defendant
had received Miranda warnings. It is clear that the government cannot use evidence that
a defendant maintained silence after receiving Miranda warnings as substantive evidence
of guilt or, under most circumstances, to impeach the defendant. To do so violates the
defendant’s right to due process. See Brecht v. Abrahamson, 507 U.S. 619, 628 (1993);
Doyle v. Ohio, 426 U.S. 610 (1976); United States v. Johnson, 302 F.3d 139, 145 (3d Cir.
2002); United States v. Balter, 91 F.3d 427 (3d Cir. 1996). If a prosecutor refers to a
defendant's post-Miranda silence, the court should consider whether to grant a mistrial.
At the very least, the court must give a curative instruction ordering the jury to disregard
the prosecutor's questions and not to consider the defendant's post-arrest silence for any
reason. In Johnson, the prosecutor improperly questioned the defendant concerning his
post-Miranda silence, but the court avoided a constitutional violation by precluding
further questioning and giving the following instruction:

Members of the Jury, as I instructed you and advised you in the beginning,
in a criminal case a Defendant is under no obligation or duty to testify.
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Likewise, a Defendant is under no obligation or duty to respond at any
time or to say anything.

In this particular instance the thrust of [the prosecutor's] question, did Mr.
Johnson say it was not his coat, was objected to by [defense counsel] and
quite properly so. I'm instructing you that that should be disregarded by
you as a piece of information in this case or a piece of evidence. [The
prosecutor] is essentially withdrawing that question. So you should strike
it from your minds as something that is to be considered in this case.

See Johnson, 302 F.3d at 148; see also Greer v. Miller, 483 U.S. 756, 764-65 (1987)
(holding no Doyle violation where court sustained objection to improper question and
cautioned jury to disregard evidence); Hassine v. Zimmerman, 160 F.3d 941, 948 (3d Cir.
1998) (finding Doyle violation where "the trial court gave no curative instructions at all"
after the prosecutor asked three questions concerning the defendant's post-arrest, post-
Miranda warnings silence but holding the violation to be harmless).

However, the Third Circuit has recognized that a defendant’s post-Miranda
silence can be used to impeach the defendant if the defendant "testifies to an exculpatory
version of events and claims to have told the police the same version upon arrest." See
Hassine at 949 (quoting Doyle, 426 U.S. at 619 n.11). The Third Circuit emphasized that
the exception is limited:

[T]he prosecution [may] use post-arrest silence to impeach the credibility
of the defendant's version of what he did following arrest; the government
cannot use the silence to impeach the exculpatory story itself or to draw
inferences suggesting the defendant's guilt.

See Hassine at 949; see also Government of Virgin Islands v. Davis, 561 F.3d 159, 163-
65 (3d Cir. 2009) (holding that admission of defendant’s post-arrest, post-Miranda
silence violated defendant’s right to due process). If the defendant’s silence is admitted
only to impeach, this instruction should not be given. Instead, the court should adapt
Instruction 4.22 (Impeachment of Witness - Prior Inconsistent Statement for Credibility
Only).

By contrast, the defendant’s pre-Miranda silence is more likely to be admissible.
The protection established in Doyle applies only to post-arrest, post-Miranda warnings
silence and not to post-arrest silence before receiving Miranda warnings. See Brecht, 507
U.S. at 628; Fletcher v. Weir, 455 U.S. 603 (1982); Johnson, 302 F.3d at 146. A
defendant's silence after arrest but before receiving the Miranda warnings is admissible to
impeach the defendant if the defendant testifies. Likewise, a defendant's pre-arrest
silence may be admissible to impeach the defendant’s exculpatory testimony at trial. See
Jenkins v. Anderson, 447 U.S. 231 (1980); United States v. Balter, 91 F.3d 427, 431 (3d
Cir. 1996) (citing Jenkins for the proposition that a defendant's pre-arrest silence is
admissible to impeach).
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The Supreme Court on occasion has, as a matter of federal evidentiary law, found
impeachment on the basis of prior silence inappropriate where the circumstances of the
silence were not in fact inconsistent with the defendant’s testimony. See Jenkins, 447
U.S. at 235 (citing United States v. Hale, 422 U.S. 171, 180-81 (1975)); Stewart v. United
States, 366 U.S. 1, 5 (1961); Grunewald v. United States, 353 U.S. 391, 424 (1957).

It is not clear whether the defendant’s pre-Miranda silence is admissible as
substantive evidence of the defendant’s guilt. The circuits are split as to whether the
prosecution can use pre-Miranda silence in its case in chief. See Combs v. Coyle, 205
F.3d 269, 283-84 (6th Cir. 2000) (summarizing authority). The Third Circuit has not
indicated whether substantive use of pre-Miranda silence is constitutional or how to
instruct the jury regarding the introduction of a defendant's post-arrest, pre-Miranda
warnings silence. However, in United States v. Traitz, 871 F.2d 368, 400-01 (1989), the
Third Circuit appeared to assume that using a defendant's pre-arrest silence could violate
the defendant's Fifth Amendment privilege against self-incrimination. See also United
States v. Cummiskey, 728 F.2d 200, 204 (3d Cir. 1984) (suggesting in dictum that such
proof may be prohibited).

The Third Circuit has not discussed how to instruct the jury regarding the use for
impeachment of pre-Miranda silence.

(revised 12/09)
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4.35 Impeachment of Defendant - Prior Bad Acts (F.R.E. 608(b))

You heard evidence that the defendant (name) on a previous occasion
committed (describe bad act elicited on cross-examination of defendant). You
may consider that evidence only to help you decide whether to believe
(name)’s testimony and how much weight to give it. That evidence does not
mean that (name) committed the crime charged here, and you must not use
that evidence as any proof of the crime charged in this case.

[This evidence may not be used in any way at all in connection with the

other defendant(s).]

Comment
See Eighth Circuit § 2.16.

This instruction should be given when the prosecution is permitted to cross-
examine the defendant under Rule 608(b) of the Federal Rules of Evidence concerning
prior bad acts that did not result in conviction. Rule 608(b) of the Federal Rules of
Evidence provides:

Specific instances of the conduct of a witness, for the purpose of attacking
or supporting the witness' character for truthfulness, other than conviction
of crime as provided in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of
truthfulness or untruthfulness, be inquired into on cross-examination of the
witness (1) concerning the witness' character for truthfulness or
untruthfulness . . . .

If the court permits the prosecutor to cross-examine the defendant concerning
prior bad acts under Rule 608(b) and the defendant admits committing those acts, the
court should instruct the jury concerning the cross-examination, whether or not requested,
after consultation with the defendant. The instruction simply limits the jury's
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consideration of the prior acts to the defendant’s believability. The Third Circuit has not
considered whether failure to give the instruction if requested is reversible error or
whether failure to give the instruction if the defendant does not request it is plain error.
The bracketed language should be given in a multi-defendant case.

If the prosecutor asks about the prior acts on cross-examination, a cautionary
instruction should be given at the time of the testimony. See Instruction 2.24
(Impeachment of Defendant - Prior Bad Acts). Rule 608(b) precludes the introduction of
extrinsic evidence to complete the impeachment with bad acts. As a result, if the
prosecutor is permitted to ask about the prior bad acts on cross-examination and the
defendant denies committing the acts, the prosecution can go no further with the subject.
In that event, the court should give Alternative 2 of Instruction 2.24 during the trial. If
the defendant admits committing the acts, the court should give Alternative 1 of
Instruction 2.24 during the trial and this instruction in the final charge to the jury.

Caution: This instruction should not be given when the defendant has been
impeached with a prior conviction under Rule 609 of the Federal Rules of Evidence. See
Instruction 2.25 (Impeachment of Defendant - Prior Conviction). Nor should this
instruction be given when evidence of other crimes has been admitted to prove motive,
opportunity, intent, or the like under Rule 404(b) of the Federal Rules of Evidence.
Instead, the jury should be specifically instructed on the purpose for which such evidence
was admitted. See Instruction 2.23 (Defendant’s Prior Bad Acts or Crimes). If evidence
of the defendant’s prior conduct or conviction has been admitted under Rule 404(b) or
Rule 609 and the defendant is impeached with prior bad acts under Rule 608(b), this
instruction should be given in conjunction with Instruction 4.29 (Defendant’s Prior Bad
Acts or Crimes) respectively. If different evidence has been admitted under all three
rules, all three instructions should be given, highlighting the difference in relevance for
the jury. If the same evidence is admitted under Rule 608(b) and another of these rules,
the instructions should be modified to reflect the multiple bases for admission.

Rule 608(b) permits inquiry only concerning prior acts that are probative of
untruthful conduct. To fall within the rule, the acts “will normally involve dishonesty or
false statement as employed in Rule 609(a)(2).” Graham § 608.4 at 146-47. The Third
Circuit has held that Rule 609(a)(2) applies only to crimes that “bear on the witness’
propensity to testify truthfully.” See United States v. Johnson, 388 F.3d 96 (3d Cir.
2004). In United States v. Irizarry, 341 F.3d 273 (3d Cir. 2003), the court noted that the
trial court properly allowed the prosecutor to cross-examine the defendant about his
possession of identification in someone else’s name and about his possession of blank
Social Security cards. Id. at 312. The Third Circuit stated that the evidence tended to
show deceit and therefore fell within Rule 608(b).

The Third Circuit has also held that the decision whether to allow cross-
examination under Rule 608(b) falls within the trial court’s discretion. See United States

v. McNeill, 887 F.2d 448, 453 (3d Cir. 1989). In Johnson v. Elk Lake School District,
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283 F.3d 138 (3d Cir. 2002), the court held that the trial court acted within its discretion
when it precluded plaintiff’s counsel from cross-examining a key witness concerning a lie
on his resume. Id. at 145 n.2. The court noted that the trial court’s ruling was reviewed
under an abuse of discretion standard with “substantial deference” to the trial court. The
court stated that “the trial court was within its discretion to conclude that Stevens' lying
on his resume, although duplicitous and wrong, was not so indicative of moral turpitude
as to be particularly probative of his character for untruthfulness.” Id. This result is
criticized in Graham who states that “the exercise of discretion should very rarely if ever

be exercised to exclude an undisputed act of ‘lying’” such as that in Johnson. Graham §
608.4 n.5.

The inquiry under Rule 608(b) should focus on the actual acts that suggested
untruthfulness and not any third party action, such as suspension from a job, that resulted
from those acts. See United States v. Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999). The
court may preclude inquiry concerning prior acts if they are remote in time. See Johnson
v. Elk Lake School District, 283 F.3d 138, 145 n.2 (3d Cir. 2002).

Cross-examination may be limited by the Fifth Amendment; Rule 608(b) provides
that no witness, including the accused, waives the Fifth Amendment privilege against
self-incrimination when examined with respect to matters that relate only to character for
truthfulness. See United States v. Hudson, 422 F. Supp. 395 (E.D. Pa. 1976), aff’d 556
F.2d 566, 569, cert. denied, 431 U.S. 922, cert. denied, 434 U.S. 839 (1977). The Third
Circuit appears not to have addressed this aspect of the rule.
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4.36 Impeachment of Defendant - Prior Conviction (F.R.E. 609)

You heard evidence that the defendant (name) was previously
convicted of (a) crime(s). You may consider evidence of (his)(her) previous
conviction only to decide whether to believe (name)’s testimony and how much
weight to give it. That evidence does not mean that (name) committed the
crime(s) charged here, and you must not use that evidence as any proof of the
crime(s) charged in this case.

[That evidence may not be used in any way at all in connection with the

other defendant(s)].

Comment

See Eighth Circuit § 2.16. For variations, see O’Malley et al., supra, §§ 11.12 and
15.08; Sand et al., supra, 7-13; Federal Judicial Center § 41; First Circuit § 2.04; Fifth
Circuit § 1.11; Sixth Circuit § 7.05A; Seventh Circuit § 3.05; Ninth Circuit § 4.6; and
Eleventh Circuit § 6.4.

This instruction should be used when the defendant's prior conviction has been
admitted to attack the defendant’s credibility under Rule 609 of the Federal Rules of
Evidence.

As amended effective December 1, 2006, Rule 609(a) provides:
(a) General rule.--For the purpose of attacking the character for
truthfulness of a witness,

(1) evidence that a witness other than an accused has been convicted of a
crime shall be admitted, subject to Rule 403, if the crime was punishable
by death or imprisonment in excess of one year under the law under which
the witness was convicted, and evidence that an accused has been
convicted of such a crime shall be admitted if the court determines that the
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probative value of admitting this evidence outweighs its prejudicial effect
to the accused; and

(2) evidence that any witness has been convicted of a crime shall be
admitted regardless of the punishment, if it readily can be determined that
establishing the elements of the crime required proof or admission of an
act of dishonesty or false statement by the witness.

See United States v. Gilmore, 553 F.3d 266, 272-73 (3d Cir. 2009) (discussing
application of Rule 609).

It is important to distinguish between the two subsections of Rule 609(a). Rule
609(a)(1) permits impeachment by convictions of crimes punishable by death or
imprisonment greater than one year if “the court determines that the probative value of
admitting this evidence outweighs its prejudicial effect to the defendant.” See
Government of the Virgin Islands v. Bedford, 671 F.2d 758 (3d Cir. 1982).

Rule 609(a)(2) applies only to crimes of dishonesty or false statement and makes
admission of the evidence mandatory. If the crime falls within (a)(2), the trial court must
admit the prior conviction. See United States v. Wong, 703 F.2d 65, 68 (3d Cir.), cert.
denied, 464 U.S. 842 (1983). Rule 609(a)(2) is interpreted narrowly and does not include
crimes such as theft that do not “bear on the witness’ propensity to testify truthfully.” See
United States v. Johnson, 388 F.3d 96 (3d Cir. 2004) (quoting from the Conference
Committee notes). As amended, the rule precludes inquiry into the manner in which a
crime was committed to establish that it was a crime of dishonesty or false statement.
Instead, the nature of the crime must be readily determined.

Rule 609 also includes a time restriction. If more than ten years has passed since
the date of conviction or release, the prior conviction is not admissible unless the
proponent gives written notice and “the court determines, in the interests of justice, that
the probative value of the conviction . . . substantially outweighs its prejudicial effect.”
F.R.E. 609(b).

Ordinarily, evidence of the defendant’s prior conviction is admissible only for the
limited purpose of attacking credibility. As a result, the defendant is entitled, upon
request, to an instruction limiting the jury's consideration of the conviction to the purpose
for which it was admitted. The Third Circuit has not addressed the question of whether it
is plain error not to give this instruction if the defendant fails to request it. Professor
Graham opines that failure to give the instruction “will more likely result in plain error
where the conviction is similar.” Graham, Handbook of Federal Evidence § 609.6 at
pp.227-28 (5th ed. 2001).

In some cases, a defendant’s prior criminal record is introduced for other
purposes. In those cases, this instruction should not be given. Instead, the jury should be
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specifically instructed on the purpose for which the evidence was admitted. A prior
conviction may be required to establish an element of the offense charged, as when the
defendant is charged under 18 U.S.C. § 922(g) or (h). See Instruction 6.18.922G-3
(Evidence of Prior Conviction of Defendant Charged with Possession of a Firearm by a
Convicted Felon (18 U.S.C. § 922(g))). Evidence of other crimes may also be admitted
to prove motive, opportunity, intent, or the like under Rule 404(b) of the Federal Rules of
Evidence. See Instruction 4.29 (Defendant’s Prior Bad Acts or Crimes). See also United
States v. Gilmore, 553 F.3d 266, 271-72 (3d Cir. 2009) (approving use of prior
convictions to impeach defendant by contradiction).

The bracketed language should be given in a multi-defendant case.

(revised 12/09)
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4.37 Impeachment of Defendant - Prior Inconsistent Statement Taken in

Violation of Miranda

You will recall that the defendant, (name), testified during the trial on
(his)(her) own behalf. You will also recall that there was evidence that the
defendant made (a statement)(certain statements) before trial. (Name)
(admitted)(denied) making (this)(these) earlier statement(s). (Name)’s earlier
statement(s) (was)(were) brought to your attention only to help you decide if
you believe what (name) testified to here in court. If you find that (name) once
said something different, then you should decide if what (name) said here in
court was true. You must not, however, consider the earlier statement(s) as
evidence of the defendant's guilt. The government must use other evidence to

prove, beyond a reasonable doubt, that the defendant committed the crime.

Comment

See Federal Judicial Center § 42. For variations, see O'Malley et al., supra,
§11.13; Eighth Circuit § 2.17.

Normally, prior statements of the defendant are admissible without limitation
under Rule 801(d)(2)(A) of the Federal Rules of Evidence. If the defendant’s prior
statement is admitted without limitation, no instruction is necessary. But see Instruction
2.11. However, if a statement is obtained in violation of Miranda v. Arizona, 384 U.S.
436 (1966), and the defendant successfully moves to suppress it, the statement is not
admissible substantively, but may nevertheless be admitted to impeach the defendant if
the defendant elects to testify. Harris v. New York, 401 U.S. 222 (1971). This instruction
should then be used during the concluding instructions to restrict the statement to its
limited role. In addition, Instruction 2.26 (Impeachment of Defendant - Prior Inconsistent

_88-



Statement Taken in Violation of Miranda) should be given during the trial, at the time the
prior statement is introduced.

If other prior statements of the defendant are introduced without limitation, the
court should give Instruction 2.11 (Limited Admissibility: Evidence Admitted for a
Limited Purpose) with this instruction to emphasize the difference in the relevance of the
two sets of statements.
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4.38 Impeachment of Defendant - Prior Inconsistent Statement Not Taken

in Violation of Miranda

You will recall that (name of defendant) testified during the trial on
(his)(her) own behalf. You will also recall that there was evidence that (name
of defendant) made (a statement)(certain statements) before trial. (Describe the
statement(s) to differentiate it from those admitted just to impeach.) (This)(These)
earlier statement(s) by (name of defendant) (was)(were) brought to your
attention in part to help you decide if you believe what the defendant testified
to here in court. If you find that (name of defendant) once said something
different, then you should decide if what (/e)(she) said here in court was true.
In addition, however, you may consider the earlier statement(s) as evidence of

(name of defendant)’s guilt.

Comment

See Seventh Circuit § 3.10 and Federal Judicial Center § 42. For variations, see
O'™alley et al., supra, §11.13; Eighth Circuit 2.17.

Normally, prior statements of the defendant are admissible without limitation
under Rule 801(d)(2)(A) of the Federal Rules of Evidence. Generally, no instruction is
necessary if the defendant’s prior statement is admitted without limitation. However, if
any statement of the defendant is also admitted only to impeach, this instruction should be
given to differentiate between the statement admissible generally and that admitted for a
limited purpose. If a statement is obtained in violation of Miranda v. Arizona, 384 U.S.
436 (1966), and the defendant successfully moves to suppress it, the statement is not
admissible substantively, but may be admitted to impeach the defendant if the defendant
elects to testify. See Harris v. New York, 401 U.S. 222 (1971). This instruction should
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then be used during the concluding instructions to distinguish between the statements that
play a limited role and those admissible substantively. In addition, Instruction 2.26
(Impeachment of Defendant - Prior Inconsistent Statement Taken in Violation of
Miranda) Alternative 1 and/or 2 should be given to define the limited role of the
statement taken in violation of Miranda.
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4.39 Defendant’s Character Evidence

You have heard (reputation)(opinion)(reputation and opinion) evidence
about whether the defendant has a character trait for (name trait, such as
truthfulness, peacefulness, honesty, being a law-abiding citizen, etc.).

You should consider this character evidence together with and in the
same way as all the other evidence in the case in deciding whether the

government has proved the charge(s) beyond a reasonable doubt.

Comment

See Sixth Circuit § 7.09, Seventh Circuit § 3.06, and Ninth Circuit § 4.4. For
variations, see O’Malley et al., supra, § 15.15; Sand et al., supra, 5-14 and 5-15; Fifth
Circuit § 1.09; Eighth Circuit § 4.03; and Eleventh Circuit § 12.

This instruction should be included in the final charge to the jury when the
defendant has introduced evidence of good character under Rule 404(a)(1) of the Federal
Rules of Evidence. See United States v. Spangler, 838 F.2d 85, 87 (3d Cir.), cert. denied,
487 U.S. 1224 (1988). Under Rule 404, the government is precluded from introducing
evidence of the defendant’s bad character unless the defendant first introduces evidence
of good character. Rule 404(a)(1) allows a defendant to introduce evidence of a pertinent
character trait to establish action in conformity therewith. Rule 405 allows character
witnesses to testify either to the defendant’s reputation or to their own opinions as to
defendant's character. The defendant’s character evidence “constitutes substantive
evidence which, under certain circumstances, can raise a reasonable doubt as to his guilt,
even though it does not relate to the specific criminal act of which he is accused.” United
States v. Logan, 717 F.2d 84, 88 (3d Cir. 1983). Under Rule 405, character witnesses are
not permitted to testify to good acts. See Instruction 2.17 (Impeachment of Defendant’s
Character Witness).

There is disagreement concerning whether the jury should be instructed that proof
of defendant's good character, standing alone, may be sufficient to create a reasonable
doubt. In Edgington v. United States, 164 U.S. 361, 364 (1896), the Court held that the
trial court committed error by instructing the jury that evidence of good character played a
role only when the “commission of the crime was doubtful” and further noted that
evidence of good character could raise a reasonable doubt. Id. at 366; see also Michelson
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v. United States, 335 U.S. 469, 476 (1948). However, the Court has never held that the
jury must be instructed that character evidence may raise a reasonable doubt, although
Michelson includes dictum to that effect. 355 U.S. at 476. The views of the various
circuits range from the position that the defendant is entitled to the instruction to the view
that the instruction is improper. See Spangler v. United States, 487 U.S. 1224 (1988)
(White, J., dissenting from denial of certiorari) (summarizing division of authority). In
United States v. Spangler, 838 F.2d 85 (3d Cir.), cert. denied, 487 U.S. 1224 (1988), the
Third Circuit held that the trial court may decline to give the “standing alone” instruction
provided the court gives an instruction that “calls the jury’s attention to its duty to take
character evidence into account with all of the other evidence in deciding whether the
government has proved its charge beyond a reasonable doubt.” Id. at 87.

Most recently, the Third Circuit addressed the character evidence instruction in a
non-precedential opinion, United States v. Long Fei Lin, 104 F. App’x. 241(3d Cir.
2004). The court stated that Spangler is dispositive on the question of the “standing
alone” instruction and held that the following instruction, which “largely mirrored” the
instruction approved in Spangler, was not clearly erroneous:

You have heard testimony that a defendant has a good reputation in his
community for being honest and law-abiding. You may consider such
evidence, along with all other evidence in the case, in reaching your
verdict. Evaluate such character evidence, along with all of the other
evidence in this case, in deciding whether the government has proved the
crime charged beyond a reasonable doubt.”

See also United States v. Morrow, 351 F.App'x. 649, 651 (3d Cir. 2009)
(non-precedential) (holding defendant not entitled to instruction that character evidence
alone was sufficient to create reasonable doubt).

(revised 11/10)
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4.40 Impeachment of Defendant’s Character Witness

If character witness testified to reputation: You heard (name of

witness) testify about the defendant's reputation for (insert character trait
covered by testimony). On cross-examination of (name of witness), the
prosecutor asked (him)(her) some questions about whether (%e)(she) had heard
that (briefly describe the subject of the cross-examination on the character trait,
e.g., defendant was convicted of fraud on an earlier occasion). The prosecutor
was allowed to ask these questions only to test whether (name of witness) was
familiar with the reputation of the defendant in the community. This is not
evidence that the acts described in these questions actually occurred.

You may not use the information developed by the prosecutor on this
subject for any other purpose. Specifically, you may not use this information
to conclude that the defendant committed the act(s) charged in the indictment
or as proof that the defendant has a bad character or any propensity to
commit crimes.

If character witness testified to opinion: You heard (name of witness)

testify about the defendant's character for (insert character trait covered by
testimony). On cross-examination of (name of witness), the prosecutor asked

(him)(her) some questions about whether (/e)(she) knew that (briefly describe
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the subject of the cross-examination on the character trait, e.g., defendant was
convicted of fraud on an earlier occasion). The prosecutor was allowed to ask
these questions only to test whether (name of witness) had a good basis for
(his)(her) opinion of the defendant’s character. This is not evidence that the
acts described in these questions actually occurred.

You may not use the information developed by the prosecutor on this
subject for any other purpose. Specifically, you may not use this information
to conclude that the defendant committed the act(s) charged in the indictment
or as proof that the defendant has a bad character or any propensity to

commit crimes.

Comment

See O’Malley et al., supra, § 11.15, Sand et al., supra, 5-16, and Eighth Circuit §
2.10.

This instruction should be included in the concluding instructions if the prosecutor
was permitted to cross-examine the defendant’s character witness concerning prior
instances of the defendant’s conduct. Instruction 2.17 (Impeachment of Defendant’s
Character Witness) should be given to the jury at the time of the cross-examination.

Under Rule 404(a) of the Federal Rules of Evidence, a defendant is permitted to
introduce evidence of good character to support the inference that the defendant did not
commit the offense charged. Instruction 4.39 (Defendant’s Character Evidence) describes
the role of that evidence. Rule 405(a) permits the prosecutor to cross-examine the
defendant’s character witness concerning specific instances of the defendant’s conduct
relating to the character trait at issue. The rules thus continue the common law practice
discussed in Michelson v. United States, 335 U.S. 469 (1948), but with one difference:
opinion evidence, which was prohibited at common law, is allowed under the rules.
Under the Federal Rules of Evidence, the character witness may testify to either
reputation or opinion.
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A reputation witness testifies to the defendant’s reputation for a specific trait in a
specific community, based on conversations with others concerning the defendant. See
Michelson v. United States, 335 U.S. 469 (1948). Cross-examination of a reputation
witness should focus on what the witness has heard and may inquire “about conduct, and
even about charges, which may have come to the attention of the relevant community.”
See United States v. Curtis, 644 F.2d 263, 268 (3d Cir. 1981).

An opinion witness testifies to the witness’ own opinion of the defendant’s
character for a specific trait based on that witness’ experience with the defendant. Cross-
examination of an opinion witness should focus on what the witness knows and will test
the accuracy of and basis for the favorable opinion. In United States v. Curtis, 644 F.2d
263, 268 (3d Cir. 1981), the Third Circuit noted that, when the character witness testifies
to an opinion, “relevant cross examination is only that which bears on the fact or factual
basis for formation of the opinion.”

The cross-examination permitted by Rule 405(a) often focuses on prior bad
conduct by the defendant and therefore injects a risk of unfair prejudice. The Supreme
Court noted in Michelson:

The price a defendant must pay for attempting to prove his good name is
to throw open the entire subject which the law has kept closed for his
benefit and to make himself vulnerable where the law otherwise shields
him.

Id. at 479. The trial court has broad discretion concerning the cross-examination of
character witnesses. United States v. Boone, 279 F.3d 163, 175 (3d Cir. 2002).
Correspondingly, the trial judge plays an important role in assuring the fairness of the
cross-examination. In Michelson, the Court remarked that the discretion to allow relevant
cross-examination "is accompanied by heavy responsibility on trial courts to protect the
practice from any misuse." /d. at 480. The Court outlined the safeguards to be taken by
the trial court. /d. at 221-22. The trial court must ensure that the question is fair, that it
rests on a factual foundation, and that it is relevant to the character trait addressed by the
defendant’s witness. /d. at 221-22. Of course, no evidence may be admitted for the jury
establishing that the act occurred.

The Court in Michelson also emphasized the importance of limiting instructions
directing the jury to consider any prior acts brought out in cross-examination only for
purposes of assessing the witness' opinion of the defendant’s character trait. Id. at 472
n.3. In Government of Virgin Islands v. Roldan, 612 F.2d 775, 781 (3d Cir. 1979), the
Third Circuit stated, “the defendant is entitled to a limiting instruction to the effect that
the prior bad act testimony does not bear on the defendant’s propensity to commit such
crimes again.” See also United States v. Apfelbaum, 621 F.2d 62, 64 (3d Cir. 1980)
(emphasizing importance of limiting instructions). In Government of Virgin Islands v.
Roldan, however, the defendant had not requested a limiting instruction, and the Third
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Circuit held that the trial court did not commit plain error by failing to give an instruction.
612 F.2d at 781.

If the prosecutor is permitted to cross-examine the defendant’s character witness,
the court should make a ruling as to what the prosecutor may ask a character witness on
cross-examination. The court should consider making a preliminary ruling on the content
of the cross examination of defense character witnesses to ensure that questions of such
witnesses are based on accurate information and are not substantially more prejudicial
than probative. See United States v. Curtis, 644 F.2d 263, 268 n.2 (3d Cir. 1981).
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General Introduction to Mental State Instructions

Federal crimes commonly include the mental states intentionally, knowingly, or willfully,
and less commonly recklessly or negligently. Some federal crimes are also strict or absolute
liability offenses, without any mental state requirement. These state of mind elements (“mens
rea”’) have been defined in various ways by Congress and the federal courts. Because of the
variety of definitions, other Circuits do not provide model instructions on some or all mental
states.

This section includes instructions based on the most frequently used definitions of the
mental state elements in federal criminal provisions. It also includes instructions on related
mental state principles. The purpose is to provide instructions that can be used when the statute
defining the crime charged does not state and has not been interpreted as having a different
definition of the mental state requirement. When a different meaning has been established by
statute or case law, we have included that definition in the instructions for the specific federal
crime. See Chapter 6 (Elements of Offenses).

As to Which Elements Does the Mental State Requirement Apply. Defining the
mental state or culpability requirement does not end the court’s inquiry. The court must also
determine to which of the elements the mental state requirement applies. The mental state
requirement may apply to all or only some of the elements of the offense charged. See United
States v. Bailey, 444 U.S. 394, 405 (1980) (Supreme Court observed, “Generally, even time-
honored common-law crimes consist of several elements, and complex statutorily defined crimes
exhibit this characteristic to an even greater degree. Is the same state of mind required of the
actor for each element of the crime, or may some elements require one state of mind and some
another?”). In deciding this question, of course, the court must ascertain and effectuate the intent
of Congress. Id. at 632-33.

An example of this further inquiry is United States v. X-Citement Video, Inc., 513 U.S. 64
(1994). There, where defendant said he did not know the girl in the video he sold was under 18,
the Supreme Court held that the language “knowingly ... distributes, any visual depiction,” at the
beginning of 18 U.S.C. § 2252 (of the Protection of Children Against Sexual Exploitation Act of
1977), applied to the element “use of a minor” which was stated in a subsequent subsection that
began “if ... (A) the ... visual depiction involve[s] the use of a minor.” Under the Court’s
interpretation, the government was required to prove not only that the defendant knew he was
distributing a sexually explicit visual depiction, but also that he knew that it depicted a minor.
The Court recognized that this was not the “most grammatically correct reading” of the statute.
However, the Court reasoned that “Morissette, reinforced by Staples, instructs that the
presumption in favor of a scienter requirement should apply to each of the statutory elements that
criminalize otherwise innocent conduct.” 513 U.S. at 72, citing Morissette v. United States, 342
U.S. 246 (1952), and Staples v. United States, 511 U.S. 600 (1994). The Court also relied on two
canons of construction — criminal statutes should be strictly interpreted (the so-called “rule of
lenity”) and statutes should be interpreted to avoid raising a significant constitutional question.



In the criminal statute in X-Citement Video, “use of a minor” was the crucial element that
allowed criminal prohibition of transporting and distributing pornographic but not obscene
depictions without violating the First Amendment. 513 U.S. at 78, citing New York v. Ferber,
458 U.S. 747 (1982), Smith v. California, 361 U.S. 147 (1959).

For other examples of Supreme Court cases discussing the application of the mental state
requirement to other elements, see, e.g., Arthur Anderson v. United States, 544 U.S. 696, 703
(2005) (Supreme Court has “‘traditionally exercised restraint in assessing the reach of a federal
criminal statute, both out of deference to the prerogatives of Congress, ..., and out of concern that
“a fair warning should be given to the world in language the common world will understand, of
what the law intends to do if a certain line is passed” ’ ” (citations omitted); the Court also stated,
when a criminal statute “provides the mens rea — ‘knowingly’ — and then a list of acts ... the mens
rea at least applies to the acts that immediately follow, if not to the other elements further down
the statutory chain.”); Staples v. United States, 511 U.S. 600 (1994) (holding that section 5861(d)
of the National Firearms Act, making it “unlawful ... to receive or possess a firearm that is not
registered to him,” required proof that the defendant knew the characteristics of the weapon that
made it a “firearm” under the statute, even though the act did not expressly provide a mental state
requirement); Morissette v. United States, 342 U.S. 246 (1952) (holding that “knowingly
converts ... any thing of value of the United States” requires proof that the defendant was aware
not only that he converted property, but also that the property he converted belonged to the
United States and had not been abandoned). But see, e.g., United States v. Freed, 401 U.S. 601
(1971) (possessing “a firearm that is not registered to him” under § 5861(d) of the National
Firearms Act does not require proof that defendant knew the grenades he possessed were
unregistered, as long as he knew they were grenades and thus “firearms” under the statute);
United States v. Yermian, 468 U.S. 63, 68-70 (1984) (“knowingly and willfully” making false
statements involving federal agency matters, under 18 U.S.C. § 1001, requires proof that
defendant knew his statements were false but not that he knew of federal agency jurisdiction);
United States v. Feola, 420 U.S. 671, 684 (1975) (assaulting a federal officer under 18 U.S.C. §
111 does not require proof that the defendant knew the person he assaulted was a federal officer).

Congress has not adopted the Model Penal Code, but the Supreme Court has alluded to
the benefits of the Code’s treatment of mental state requirements, see, e.g., United States v.
Bailey, 444 U.S. 394 (1980), and has often applied principles similar to the Code in interpreting
federal statutes. See, e.g., United States v. United States Gypsum Co., 438 U.S. 422, 440 (1978)
(“The ALI Model Penal Code is one source of guidance upon which the Court has relied to
illuminate questions of this type.”). The Model Penal Code explicitly defines four mental states
(called “culpability”) to be used in criminal codes (purposely, knowingly, recklessly, and
negligently). Model Penal Code § 2.02. The Code’s purpose is to “attempt[] the extremely
difficult task of articulating the kinds of culpability that may be required .... The purpose of
articulating these distinctions in detail is to advance the clarity of draftsmanship, ..., and to dispel
the obscurity with which the culpability requirement is often treated when such concepts as
‘general criminal intent,” ‘mens rea,” ‘presumed intent,” ‘malice,” ‘wilfulness,’ ‘scienter’ and the
like have been employed.” Comment to Model Penal Code § 2.02. The Model Penal Code also



includes interpretative provisions to help resolve the question whether the expressed mental state
requirement applies to all or only some of the elements. See Model Penal Code § § 2.02(1),
2.02(3), 2.02(4).



5.01 Proof Of Required State of Mind — Intentionally, Knowingly, Willfully

Often the state of mind /[intent, knowledge, willfulness, or recklessness] with
which a person acts at any given time cannot be proved directly, because one cannot
read another person’s mind and tell what he or she is thinking. However, (name’s)
state of mind can be proved indirectly from the surrounding circumstances. Thus,
to determine (name’s) state of mind (what (name) intended or knew) at a particular
time, you may consider evidence about what (name) said, what (name) did and failed
to do, how (name) acted, and all the other facts and circumstances shown by the
evidence that may prove what was in (name's) mind at that time. It is entirely up to
you to decide what the evidence presented during this trial proves, or fails to prove,
about (name’s) state of mind.

You may also consider the natural and probable results or consequences of
any acts (name) knowingly did, and whether it is reasonable to conclude that (name)
intended those results or consequences. You may find, but you are not required to
find, that (name) knew and intended the natural and probable consequences or
results of acts (he) (she) knowingly did. This means that if you find that an ordinary
person in (name’s) situation would have naturally realized that certain consequences
would result from (%is) (her) actions, then you may find, but you are not required to
find, that (name) did know and did intend that those consequences would result from
(his) (her) actions. This is entirely up to you to decide as the finders of the facts in

this case.



Comment

See Kevin F. O'Malley, Jay E. Grenig, & Hon. William C. Lee, 1A Federal Jury Practice
and Instructions (5™ ed. 2006) [hereinafter O’Malley et al] O’Malley § 17.07, 17.08. For
variations in other Circuits, see Sixth Circuit § 2.08.

The bracketed language [intent, knowledge, willfulness, recklessness] suggests that the
trial judge should use the actual mental state element provided in the statute proscribing the
offense charged.

Permissive Inferences Not Presumptions. When instructing on proof of state of mind
elements, the court must be careful not to suggest to the jury that there is a presumption, either
mandatory or rebuttable, that the evidence presented, whatever it might be, proves the required
state of mind; i.e., that the jury must find that the defendant had the required state of mind or
must find that state of mind unless the defendant presents evidence to the contrary. The jury may
be told that it may find or is permitted to find (or to draw an inference) that the defendant had the
required state of mind from certain evidence presented at trial, but it must be clear that this is
permissive and that the jury is not required to make that finding or draw that inference. See, e.g.,
Sandstrom v. Montana, 42 U.S. 510 (1979); United States v. United States Gypsum Co., 438 U.S.
422,446 (1978).



5.02 Knowingly

The offense(s) of (state offense or offenses that include knowingly or with
knowledge) charged in the indictment requires that the government prove that (name
of defendant) acted “knowingly” [ “with knowledge”] with respect to an (the) (certain)
element(s) of the offense(s). This means that the government must prove beyond a
reasonable doubt that (name) was conscious and aware of the nature of (his) (her)
actions and of the surrounding facts and circumstances, as specified in the definition
of the offense(s) charged.

In deciding whether (name) acted “knowingly” [ “with knowledge”], you may
consider evidence about what (name) said, what (name) did and failed to do, how
(name) acted, and all the other facts and circumstances shown by the evidence that
may prove what was in (name)’s mind at that time.

[The government is not required to prove that (name) knew (his) (her) acts were

against the law.]

Comment

See 1A O’Malley et al, supra, § 17.04. For variations in other Circuits, see Seventh
Circuit § 4.06; Ninth Circuit § 5.6; Eleventh Circuit § 9.1.

In some cases the judge may want to be specific about the conduct, facts, or
circumstances knowledge of which is required for the offense charged. In such a case, the judge
should include the following after the first paragraph: “Specifically, this means that in this case
the government must prove beyond a reasonable doubt that (name) was conscious and aware of
(state the nature of conduct or facts and circumstances knowledge of which is required for the
offense charged).”

The optional language at the end of the instruction explains that this most commonly used
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definition of knowingly does not require that the defendant know his or her conduct is against the
law. In most cases this is not an issue and therefore this optional instruction is not required, but
it may be given when this is an issue. In this regard, the most commonly used definition of
knowingly differs from the most commonly used definition of “willfully.” See, e.g., United
States v. Dixon, 548 U.S. 1, 126 S.Ct. 2437, 2441 (2006) (“As we have explained, ‘unless the
text of the statute dictates a different result, the term “knowingly” merely requires proof of
knowledge of the facts that constitute the offense.” Bryan v. United States, 524 U.S. 184, 193,
118 S.Ct. 1939, 141 L.Ed.2d 197 (1998) (footnote omitted). And the term ‘willfully’ in
§924(a)(1)(D) requires a defendant to have ‘acted with knowledge that his conduct was
unlawful.” 7bid.”); United States v. Starnes, 583 F.3d 196, 210 (3d Cir. 2009) (same). See
Instruction 5.05.

Model instructions in some other Circuits include the statement that knowingly means
that the defendant “did not act because of ignorance, mistake, or accident.” Although this
language may be inappropriate in some cases, and is not therefore included in the instruction
above, it may be important to include this language in appropriate cases.

Most Frequently Used Definition of Knowingly. This instruction provides the most
frequently given definition of “knowingly,” when it is used alone in a federal criminal statute.
See, e.g., United States v. Dixon, 548 U.S. 1, 5 (2006) (“As we have explained, ‘unless the text of
the statute dictates a different result, the term “knowingly” merely requires proof of knowledge
of the facts that constitute the offense.” Bryan v. United States, 524 U.S. 184, 193, 118 S.Ct.
1939, 141 L.Ed.2d 197 (1998).”); Arthur Anderson v. United States, 544 U.S. 696, 705 (2005)
(Knowingly is “normally associated with awareness, understanding, or consciousness,” citing
dictionaries); United States v. Weiler, 458 F.2d 474 (3d Cir. 1972). In United States v.
Cheeseman, 600 F.3d 270, 281 (3d Cir. 2010), the Third Circuit rejected defendant’s argument
that he did not knowingly violate 18 U.S.C. § 922(g)(3), as required for the forfeiture of firearms
under 18 U.S.C. § 924(d)(1). The court stated:

This argument is unpersuasive because it discounts firmly established case law construing
the term “knowing” to require “only that the act be voluntary and intentional and not [to
require] that a person knows he is breaking the law.” United States v. Sokolow, 91 F.3d
396, 408 (3d Cir.1996) (internal quotation marks & citation omitted). . . . In essence,
[defendant] invites the Court to read into § 924(d)(1) a willfulness requirement, which, if
applied, would require him to have had actual knowledge that his prohibited conduct was
illegal in order for the firearms to be forfeitable. . . . Here, Congress used the term
“knowing” and not “willful” clearly indicating its preference for the lower scienter.

This instruction should be used with offenses that do not have a different definition of
“knowingly.” The bracketed alternative language / “with knowledge”] should be used when the
statute proscribing the offense charged employs that language.

Different Meaning of Knowingly for Some Offenses. As to some federal offenses,
“knowingly” has a meaning different from the meaning given in this instruction, because the
statute proscribing the offense explicitly provides a different definition or because federal courts
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have interpreted knowingly in the statute as having a different meaning. For those offenses, the
proper instructions as to the meaning of knowingly are included in the instructions for the
specific offenses. See Chapter 6 of these instructions.

The statutes proscribing some federal offenses provides a specific definition of knowingly
that is different from the general definition given in this instruction. See, e.g., the False Claims
Act, 31 U.S.C. § 3729 (defines “knowingly” as actual knowledge of the information, or
deliberate ignorance of the truth or falsity of the information, or reckless disregard of the
information).

For other offenses, the Supreme Court and the Third Circuit have interpreted
“knowingly” as having a different meaning than that given in this instruction. For example, in
Liporata v. United States, 471 U.S. 419 (1985), the Supreme Court interpreted “knowingly uses,
transfers, acquires, alters, or possesses [food stamps] in any manner not authorized by [the
statute] or the regulation,” in the federal statute prohibiting food stamp fraud, to mean not only
that the defendant must be aware that he/she did the prohibited actions, but also that the
defendant was aware of the existence and meaning of the regulation that those actions violated.
(This is similar to the most frequently used definition of “willfully.” See Instruction 5.05.) The
Court was concerned that unless knowingly required proof of awareness of the regulation, the
statute would criminalize “a broad range of apparently innocent conduct.” In contrast, in United
States v. International Minerals & Chemical Corp., 402 U.S. 558 (1971), the Court held that 18
U.S.C. § 834(f), which makes it a crime to “knowingly violat[e]” a regulation of the ICC
regarding transportation of corrosive liquids (promulgated under 18 U.S.C. § 834(a)), only
requires proof that the defendant knew it had committed the acts that violated the regulation.
The government did not have to prove that defendant knew the existence and meaning of the
regulation. The Court reasoned, in part, that a company that is engaged in a business involving
significant risks to the public likely would and certainly should know of the federal regulations
that apply to that business. Also see United States v. Barbosa, 271 F.3d 438, 457-58 (3d Cir.
2001) (“To act ‘knowingly’ is to act with ‘knowledge of the facts that constitute the offense’ but
not necessarily with knowledge that the facts amount to illegal conduct, unless the statute
indicates otherwise. Bryan v. United States, 524 U.S. 184, 193, 118 S.Ct. 1939, 141 L.Ed.2d 197
(1998).”).

This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory
is that the defendant committed the crime by a failure to act or an omission, instead of a positive
action, Instruction 5.10 (Failure to Act (Omissions)) should be given. If the defendant asserts
“good faith” as a defense, see Instruction 5.07 (Good Faith).

(Revised 11/10)



5.03 Intentionally

The offense(s) of (state offense or offenses that include intentionally or with
intent) charged in the indictment requires that the government prove that (name of
defendant) acted “intentionally” [ “with intent”] with respect to an (certain) element(s)
of the offense(s). This means that the government must prove beyond a reasonable
doubt either that (1) it was (name’s) conscious desire or purpose to act in a certain
way or to cause a certain result, or that (2) (name) knew that (he) (she) was acting in
that way or would be practically certain to cause that result.

In deciding whether (name) acted “intentionally” [ “with intent”], you may
consider evidence about what (name) said, what (name) did and failed to do, how
(name) acted, and all the other facts and circumstances shown by the evidence that

may prove what was in (name)’s mind at that time.

Comment

O’Malley et al, supra, and the other Circuits do not provide instructions on intent or
intentionally. See 1A O’Malley et al, supra, § 17.04; Sixth Circuit § 2.07; Seventh Circuit §
4.08; Eighth Circuit § 7.01; Ninth Circuit § 5.4.

Most Frequently Used Definition of Intentionally. This instruction provides the most
frequently used definition of “intentionally” in federal criminal statutes. It should be used for all
offenses that do not have a different definition of “intentionally.” The bracketed alternative
language [with intent] should be used when that is the language of the statute proscribing the
offense charged. Where, as to particular federal offenses, intentionally or with intent have a
meaning different from the meaning explained in this instruction, the proper instructions as to the
meaning of these terms are included in the instructions for the specific offenses. See Chapter 6
(Elements of Offenses).

Different Meaning for Some Offenses; General and Specific Intent. In United States
v. United States Gypsum Co., 438 U.S. 422, 445 (1978), the Supreme Court recognized that the
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“[t]he element of intent in the criminal law has traditionally been viewed as a bifurcated concept
embracing either the specific requirement of purpose [meaning, conscious object or desire] or the
more general one of knowledge or awareness.” The Court also noted that the Model Penal Code
breaks this traditional concept of intent into two separate mental states of “purposely,” meaning
conscious object, and “knowingly,” meaning awareness. 438 U.S. at 444, citing Model Penal
Code § 2.02(2). The Court observed, however, that “[g]enerally this limited distinction between
knowledge and purpose has not been considered important since ‘there is good reason for
imposing liability whether the defendant desired or merely knew of the practical certainty of the
results.”” 438 U.S. at 445, quoting W. LaFave & A. Scott, Criminal Law 197 (1972). Whether
“intent” in a federal criminal statute is given this traditional meaning or a more precise meaning
akin to the Model Penal Code’s purposely depends, of course, on the language of the statute and
the intent of Congress. In the United States Gypsum case, involving the mental state requirement
for criminal violations of the Sherman Act, the Court concluded that nothing in the Act, its
history, or otherwise suggested that the traditional understanding of intent should not be used.
438 U.S. at 445-46.

The common law distinguished between “specific” and “general” intent, and classified
crimes as specific or general intent crimes. See, e.g., United States v. Bailey, 444 U.S. 394, 403
(1980). In Bailey, the Court discussed these concepts and their prevalence in modern federal
crimes. 444 U.S. at 402-09 (holding that the crime of escape under 18 U.S.C. § 751(a) only
requires general not specific intent; therefore, the government only had to prove the defendant
knew his or her actions would result in leaving physical confinement without permission). Also
see, e.g., United States v. Starnes, 583 F.3d 196, 209 (3d Cir. 2009) (“‘Specific intent’ is usually
distinguished from ‘general intent.” United States v. Bailey. . .. As most commonly understood,
a general-intent crime is one that requires ‘proof of knowledge with respect to the actus reus of
the crime,” Carter v. United States, 530 U.S. 255, 269 . . . (2000), while a specific-intent crime,
in contrast, is ‘one whose definition requires a special mens rea above and beyond that which is
required for the actus reus of the crime,’. . . . Both concepts are somewhat elusive, with ‘specific
intent’ being particularly susceptible to a wide variety of meanings.”)

Observing that “[f]lew areas of criminal law pose more difficulty than the proper
definition of the mens rea required for any particular crime,” 444 U.S. at 403, the Court in United
States v. Bailey recognized that the Model Penal Code’s more precise articulation of state of
mind (culpability) elements exemplified the modern movement away from this traditional,
common law approach. 444 U.S. at 403-04. Citing United States v. United States Gypsum Co.,
the Bailey Court observed that in federal statutes “intent” generally encompasses both “specific
intent” (which corresponds loosely to “purposely” under the Model Penal Code) and “general
intent” (loosely comparable to “knowingly” under the Code), but did acknowledge that for a
narrow class of crimes (e.g., murder, conspiracy, attempt) the heightened culpability purposely
(conscious object) and not knowingly was required. Id. at 405.

Continued use of the terms specific intent and general intent in modern federal criminal
law is more likely to confuse than enlighten. See, e.g., United States v. Starnes, 583 F.3d at 209
(“While the ‘traditional dichotomy of general versus specific intent’ is a venerable one, in many
situations it can be more perplexing than helpful. Dixon v. United States, 548 U.S. 1,7 . ..
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(2006) (citing Bailey, 444 U.S. at 403-04) . . .; United States v. Hernandez-Hernandez, 519 F.3d
1236, 1239 (10th Cir.2008) (decrying ‘opaque common law labels [like “general” and “specific”
intent] that sometimes blur the line between distinct mental elements’).”)

With respect to those offenses for which intentionally has a meaning different from that
expressed in this instruction (i.e., a meaning limited to what the common law called specific
intent and the Model Penal Code calls purposely), see the instructions for those specific offenses.

Conditional Intent. The Supreme Court has also recognized that the intent or specific
intent required to commit a crime may be conditional. See, e.g., Holloway v. United States, 526
U.S. 1, (1999) (Carjacking “with intent to cause death or serious bodily injury” requires “specific
intent or purpose to kill or harm, but does not require an unconditional intent to kill or harm, and
can be established by proof that the defendant used a deliberate threat of violence that he would
use if the victim did not comply by relinquishing her vehicle), citing inter alia, Model Penal Code
§ 2.02(6) (“When a particular purpose is an element of an offense, the element is established
although such purpose is conditional, unless the condition negatives the harm or evil sought to be
prevented by the law defining the offense.”).

This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory
is that the defendant committed the crime by a failure to act or an omission, instead of a positive

action, Instruction 5.10 (Failure to Act (Omissions)) should be given. If the defendant asserts
“good faith” as a defense, see Instruction 5.07 (Good Faith).

(revised 12/09)
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5.04 Motive Explained

Motive is not an element of the offense with which (name) is charged. Proof of bad
motive is not required to convict. Further, proof of bad motive alone does not establish
that (name) is guilty and proof of good motive alone does not establish that (name) is not
guilty. Evidence of (name’s) motive may, however, help you find (name’s) intent.

Intent and motive are different concepts. Motive is what prompts a person to act.
Intent refers only to the state of mind with which the particular act is done.

Personal advancement and financial gain, for example, are motives for much of
human conduct. However, these motives may prompt one person to intentionally do
something perfectly acceptable while prompting another person to intentionally do an act

that is a crime.

Comment
See 1A O’Malley et al, supra, § 17.06.
This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s

theory is that the defendant committed the crime by a failure to act or an omission, instead of a
positive action, Instruction 5.10 (Failure to Act (Omissions)) should be given.
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5.05 Willfully

The offense(s) of (state offense or offenses that include willfully) charged in the
indictment require(s) the government to prove that (name) acted “willfully” with
respect to an (certain) element(s) of the offense(s). This means the government must
prove beyond a reasonable doubt that (name) knew (his) (her) conduct was unlawful
and intended to do something that the law forbids. That is, to find that (name) acted
“willfully,” you must find that the evidence proved beyond a reasonable doubt that
(name) acted with a purpose to disobey or disregard the law. “Willfully” does not,
however, require proof that (name) had any evil motive or bad purpose other than
the purpose to disobey or disregard the law.

[ “Willfully” (does) (does not) require proof that the actor knew of the existence

and meaning of the statute making his conduct criminal.]

Comment

See 1A O’Malley et al, supra, § 17.05. For variations in other Circuits, see Fifth Circuit §
1.38; Eleventh Circuit § 9.1. Some Circuits do not recommend a general instruction defining the
term “willfully.” See Sixth Circuit § 2.05; Seventh Circuit § 4.09; Eighth Circuit § 7.02; Ninth
Circuit § 5.5.

An instruction defining “willfully” should be given only when, by statute or court
decision, willfully is made a mental state element of the offense charged. An instruction on
willfully should not be given just because willfully is alleged in the indictment, unless it is a legal
element of the offense charged. See Seventh Circuit § 4.09.

Most Frequently Used Definition of Willfully. Although “willfully” has been defined
in various ways and is a word of notoriously elusive meaning, the definition given here is the one
now used most frequently by the Supreme Court and the Third Circuit. The important difference
between willfully as defined in this instruction and the most frequently used definition of
knowingly, as stated in Instruction 5.02, is that willfully requires proof beyond a reasonable
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doubt that the defendant knew his or her conduct was unlawful and intended to do something that
the law forbids; that the defendant acted with a purpose to disobey or disregard the law. See,

e.g., United States v. Dixon, 548 U.S. 1, 126 S.Ct. 2437, 2441 (2006) (““As we have explained,
‘unless the text of the statute dictates a different result, the term “knowingly” merely requires
proof of knowledge of the facts that constitute the offense.” Bryan v. United States, 524 U.S. 184,
193, 118 S.Ct. 1939, 141 L.Ed.2d 197 (1998) (footnote omitted). And the term ‘willfully’ in §
924(a)(1)(D) requires a defendant to have ‘acted with knowledge that his conduct was unlawful.’
1bid.”); United States v. Cheeseman, 600 F.3d 270, 281 (3d Cir. 2010) (knowing requires “only
that the act be voluntary and intentional and not that a person knows he is breaking the law,”
while “a willfulness requirement . . . would require him to have had actual knowledge that his
prohibited conduct was illegal.”) Sometimes “willfully,” as defined here, is referred to by courts
as “specific intent.” See, e.g., United States v. Stadtmauer, — F.3d —, 2010 WL 3504321 (3d Cir.
2010) (““Willfulness’ thus requires more than a general intent to accomplish an act; it requires
proof that the act was done with the specific intent to do something that the law forbids.”
(citations omitted)).

In Bryan v. United States, 524 U.S. 184 (1998), the Supreme Court held that in the
Firearms Owners’ Protection Act, “willfully” dealing in firearms without a federal license
required proof that the defendant acted with the knowledge that his conduct was unlawful. The
Court reasoned that there was no danger of convicting the innocent where there was enough
evidence that the defendant knew dealing in firearms was unlawful to show that defendant acted
“with an evil-meaning mind.” That was all willfully required in this statute. Similarly, in Ratzlaf
v. United States, 510 U.S. 135 (1994), the Court held that “willfully,” in 31 U.S.C. § 5324 (part
of the Money Laundering Control Act of 1986), required proof not only that the defendant knew
of the bank’s reporting requirements for certain financial transactions, but also that he knew the
structuring of transactions he undertook to evade those requirements constituted a criminal
offense, because otherwise there was a risk of punishing innocent conduct.

This definition of willfully has often been given for criminal violations of federal tax
laws, because of their complexity, but the Supreme Court no longer seems to limit this definition
to that context. In Cheek v. United States, 498 U.S. 192 (1991), the Court reaffirmed its
traditional interpretation that “willfully” in federal tax statutes means “voluntary, intentional
violation of a known legal duty,” and therefore required proof that defendant had actual
knowledge that the law imposed a legal duty on him and that he voluntarily and intentionally
violated that duty. Accordingly, the Court said that the defendant could not be found guilty if the
jury found that he honestly believed the tax laws did not make his conduct criminal, even if that
belief was unreasonable. The Court reasoned that, because of the complexity of federal tax laws,
citizens may honestly not realize their conduct is criminal and thus may innocently believe they
are not violating the law. This specific definition of willfully is included in the specific
instructions for tax evasion, in Chapter 6 of these Model Instructions. See Instruction No.
6.26.7201-4 (Tax Evasion — Willfully Defined).

The Third Circuit case law tracks that of the Supreme Court. In United States v. Starnes,
583 F.3d 196, 210-11 (3d Cir. 2009), the Third Circuit explained:
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“Willfully”. . . is a “notoriously slippery term,” a “chameleon word” that “takes
color from the text in which it appears.” United States v. Ladish Malting Co., 135 F.3d
484, 487-88 (7th Cir.1998); see Bryan, 524 U.S. at 191 & n. 12;. ... The cases delineate
at least three levels of interpretation of the term. See, e.g., Bryan, 524 U.S. at 191-95;
United States v. Kay, 513 F.3d 432, 447-48 (5th Cir.2007). In some contexts, “willfully”
may denote “ ‘an act which is intentional, or knowing, or voluntary, as distinguished from
accidental.” ” Bryan, 524 U.S. at 191 n. 12 (quoting United States v. Murdock, 290 U.S.
389, 394, 54 S.Ct. 223, 78 L.Ed. 381 (1933)). But when “willfully” is used in a criminal
statute, and particularly where the term is used in conjunction with “knowingly,”. . . it
usually requires the government to prove that the defendant acted “not merely
‘voluntarily,” but with a ‘bad purpose,” “ that is, with knowledge that his conduct was, in
some general sense, “unlawful.” Id. at 192-93 & n. 13 (quoting Ratzlaf'v. United States,
510 U.S. 135,137 ... (1994) and Felton v. United States, 96 U.S. 699, 702 . . . (1877)); .
. .; see also Third Circuit Model Criminal Jury Instructions § 5 .05 (providing that
“willfully” requires the government to prove beyond a reasonable doubt that a defendant
“knew that [his or her] conduct was unlawful and intended to do something that the law
forbids™); . . . .. And in some rare instances involving highly technical statutes that
present the danger of ensnaring individuals engaged in apparently innocent conduct, such
as the federal criminal tax and antistructuring provisions, “willfully” has been read to
require proof that the defendant actually knew of the specific law prohibiting the conduct.
See Bryan, 524 U.S. at 194-95 (discussing, among other cases, Ratzlaf, 510 U.S. at 138,
149 (antistructuring statutes) and Cheek v. United States, 498 U.S. 192, 199-201, 111
S.Ct. 604, 112 L.Ed.2d 617 (1991) (criminal tax statutes)); Kay, 513 F.3d at 448, 450
(explaining that under the “strictest level of interpretation of criminal willfulness-that
reserved for “complex” statutes-“a defendant must know the specific law he is violating
in order to act willfully”).

Also see, e.g., United States v. Stadtmauer, --- F.3d ----, 2010 WL 3504321 (3d Cir. 2010) (filing
materially false or fraudulent federal tax returns); United States v. DePaoli, 41 Fed. Appx. (3d
Cir. 2002) (federal income tax evasion); United States v. Curran, 20 F.3d 560, 567-69 (3d. Cir.
1994) (concluding that Supreme Court’s definition of willfully in Ratzlaf should be applied
generally, and specifically to “willfully causing” under 18 U.S.C. § 2(b)); United States v. Gross,
961 F.2d 1097 (3d Cir. 1992) (securities law violations); United States v. Greenlee, 517 F.2d 899
(3d Cir. 1975) (failure to file federal income tax return). With respect to the last sentence of the
first paragraph of the instruction, see, e.g., United States v. Pompanio, 429 U.S. 10 (1976)
(federal tax evasion).

Ignorance or Mistake of Law. As the Supreme Court noted in Cheek, this definition of
“willfully,” by requiring awareness of and a purpose to violate the law, allows for a “defense” of
ignorance or mistake of law. Although traditionally ignorance of the law was not a defense,
where the state of mind element requires awareness that the conduct is against the law, ignorance
or mistake about whether the conduct violates the law would negate the state of mind element. If
the jury finds that the defendant made a mistake about or was ignorant whether his or her conduct
violated the law, then the jury must find that the government failed to meet its burden of proving
willfully beyond a reasonable doubt. The mistake or ignorance need not be reasonable, as long
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as it is honest or genuine. Of course, the jury can disbelieve the defendant’s claim of mistake,
find that it was not honestly or genuinely held, and therefore find that the defendant did act
willfully. See Cheek v. United States, 498 U.S. 192 (1991); Model Penal Code § 2.02(9).

If there a significant issue in the case about whether the defendant made an honest
mistake or had an honest misunderstanding about whether he or she was doing something illegal,
the trial judge may want to instruct as follows (see Sand § 3A-3):

In this case there is a question whether the defendant (name) honestly believed that (his)
(her) conduct was lawful /not unlawful]. It is for you to decide whether (name) honestly
thought or believed that (his) (her) conduct was lawful, meaning something that the law
allows. /did not know or misunderstood whether (his) (her) conduct was unlawful,
something that the law forbids]. To find the defendant guilty, you must find that (ke)
(she) acted willfully, and therefore you must find that the government proved beyond a
reasonable doubt that (name) knew (his) (her) conduct was unlawful and had a purpose to
disobey or disregard the law.

In this instruction, the positive statements (“honestly believed that (his) (her) conduct was
lawful,” etc.) should be given whenever possible, but the alternative double negative language
may have to be used depending on the nature of the mistake or misunderstanding raised in the
case.

Good Faith Defense. The defense of ignorance or mistake of law, discussed in the
preceding paragraph, is encompassed within the “good faith” defense explained in Instruction
5.07 (Good Faith). Good faith, in the sense of the defendant’s honest belief that his or her
conduct was lawful, is a defense to any offense in which the mental state element requires proof
that the defendant was aware that his or her conduct was unlawful (e.g., willfully as defined in
this instruction). However, the “good faith defense” seems to be used in the federal courts most
often in the context of tax offenses and fraud type offenses, such as mail fraud, securities fraud,
bankruptcy fraud, bank fraud and the like, as well as false statement offenses. See Daniel S.
Jonas, The Circuit Split Over Instructing the Jury Specifically on the Good Faith Defense: A
Consequence of Superlegislation by Courts or the Standards of the Appellate Review, 46 SYR.
L.R. 61 (1995). For tax offenses, see Instruction 6.26.7201-4 (Tax Evasion — Willfully
Defined).

Knowledge of Specific Statute Making Conduct Criminal. The bracketed, second
paragraph of the instruction recognizes that in some situations the Supreme Court has interpreted
federal criminal statutes either as requiring or as not requiring proof that the actor knew not only
that what he or she did was generally against the law, but also that he or she knew of the
existence and meaning of the statute making the unlawful conduct criminal. See, e.g., United
States v. Starnes, 583 F.3d 196, 211 (3d Cir. 2009) (“[I]n some rare instances involving highly
technical statutes that present the danger of ensnaring individuals engaged in apparently innocent
conduct, such as the federal criminal tax and antistructuring provisions, “willfully” has been read
to require proof that the defendant actually knew of the specific law prohibiting the conduct. See
Bryan, 524 U.S. at 194-95 (discussing, among other cases, Ratzlaf, 510 U.S. at 138, 149
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(antistructuring statutes) and Cheek v. United States, 498 U.S. 192, 199-201, 111 S.Ct. 604, 112
L.Ed.2d 617 (1991) (criminal tax statutes)). Compare Bryan v. United States, 524 U.S. 184
(1998) (“willfully” in firearms act does not require proof that defendant knew the existence of the
federal statute that made it criminal) with Ratzlaf v. United States, 510 U.S. 135 (1994)
(“willfully” in Money Laundering Control Act of 1986 requires proof that defendant knew of the
existence and meaning of the criminal statute he was charged with violating; Congress later
amended the statute to disavow the Court’s interpretation; see Money Laundering Suppression
Act of 1994). The jury may well have difficulty with this distinction, therefore it is included in
the model instruction as alternative language. If the jury does not need to consider this issue, the
bracketed second paragraph need not be given. However, the trial court should instruct on this
point if the issue is fairly raised at trial and is supported by the evidence.

This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory
is that the defendant committed the crime by a failure to act or an omission, instead of a positive

action, Instruction 5.10 (Failure to Act (Omissions)) should be given.

(Revised 11/10)
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5.06 Willful Blindness /Deliberate Ignorance]

To find (name) guilty of (state the offense), you must find that the government proved
beyond a reasonable doubt that (name) knew (state the fact or circumstance, knowledge of
which is required for the offense charged). In this case, there is a question whether (name)
knew (state the fact or circumstance, knowledge of which is required for the offense). When, as
in this case, knowledge of a particular fact or circumstance is an essential part of the
offense charged, the government may prove that (name) knew of that fact or circumstance
if the evidence proves beyond a reasonable doubt that (name) deliberately closed (%is) (her)
eyes to what would otherwise have been obvious to (him) (her).

No one can avoid responsibility for a crime by deliberately ignoring what is obvious.
Thus, you may find that (name) knew (state the fact or circumstance, knowledge of which is
required for the offense charged) based on evidence which proves that: (1) (name) was aware
of a high probability of this (fact) (circumstance), and (2) (name) consciously and
deliberately tried to avoid learning about this (fact) (circumstance).

You may not find that (name) knew (state the fact or circumstance, knowledge of which
is required for the offense charged) if you find that the defendant actually believed that this
(fact) (circumstance) did not exist. Also, you may not find that (name) knew (state the fact or
circumstance, knowledge of which is required for the offense charged) if you find only that
(name) should have known of the (fact) (circumstance) or that a reasonable person would
have known of a high probability of the (fact) (circumstance). It is not enough that (name)
may have been stupid or foolish, or may have acted out of inadvertence or accident. You

must find that (name) was actually aware of a high probability of (state the fact or
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circumstance, knowledge of which is required for the offense charged), deliberately avoided
learning about it, and did not actually believe that it did not exist.
Comment

See 1A O’Malley et al, supra, § 17.09. For variations in other Circuits, see First Circuit §
2.14; Sixth Circuit § 2.09; Eighth Circuit § 7.04; Ninth Circuit § 5.7. The willful blindness
instruction is sometimes referred to as the “ostrich instruction.”

When to Give Willful Blindness Instruction. The mental state requirements
knowingly, intentionally, and willfully each includes some aspect of awareness or knowledge of
pertinent facts or circumstances. See Instructions 5.02, 5.03, and 5.05. “Willful blindness” may
be used to prove the knowledge or awareness aspect of any of these mental states. “Willful
blindness” could also be used to prove the awareness of substantial and unjustifiable risk aspect
of recklessly. See Instruction 5.08. Thus, when supported by the evidence, this willful blindness
instruction should be given together with the instruction on the appropriate mental state element,
either the general mental state instruction included in this chapter or the more specific mental
state instruction for the particular crime charged, included in Chapter 6. The Third Circuit has
also held that, if supported by the evidence, it is not inconsistent for a court to give instructions
on both actual knowledge and willful blindness, because if the jury does not find actual
knowledge, it might still find willful blindness. See, e.g., United States v. Wert-Ruiz, 228 F.3d
250, 255 (3d Cir. 2000). Other circuits seem to disagree on this point. See, e.g., United States v.
Alston-Graves, 435 F.3d 331, 342 n. 15 (D.C. Cir 2006).

As discussed in Instruction 5.05 and its Comment, “willfully” generally requires the
government to prove that the defendant knew his or her conduct was unlawful and intended to do
something that the law forbids. In United States v. Stadtmauer, --- F.3d ----, 2010 WL 3504321
(3d Cir. 2010) (affirming defendant’s conviction of filing materially false or fraudulent federal
tax returns), the Third Circuit held that with respect to willfully, a willful blindness instruction
can apply both to the defendant’s knowledge of facts and also to his knowledge of the law. The
court also stated, however, that the willful blindness instruction cannot apply to the additional
requirement of willfully that the defendant have specific intent or purpose to violate, disobey or
disregard the law. As noted above, willful blindness may be used with respect to the knowledge
or awareness aspects of willfully and intentionally, but not the purposive or specific intent
aspects of those mental states.

There are cases that might be read as suggesting that willful blindness may be used with
respect to specific intent. For example, in United States v. Berscht, 370 Fed. Appx. 325, 328 (3d
Cir. 2010) (non-precedential), the court stated that “willful blindness as to a deposit of a
counterfeit check is sufficient fraudulent intent under § 1344 [bank fraud],” which the court had
already characterized as “the specific intent requirement of § 1344.” (Emphasis added). However,
a careful reading of these cases shows that the Third Circuit approved willful blindness
instructions only as to the knowledge aspects of specific intent. Thus, the court in Berscht cited
United States v. Khorozian, 333 F.3d 498, 504 (3d Cir 2003), for this point, but in Khorozian, the
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Third Circuit was clear that willful blindness only applied to the defendant’s awareness of the
counterfeit nature of certain checks, not to the more purposive or intentional aspects of specific
intent to defraud. /d. at 504-05. Similarly, in United States v. Stewart, 185 F.3d 112, 125-26 (3d
Cir. 1999), where the Third Circuit upheld the trial court’s willful blindness instructions with
respect to intent to defraud for mail and wire fraud, the approved instructions applied this
doctrine to the guilty knowledge aspect of the fraudulent intent requirement; i.e., that the
defendant knew the statements he made were lies.

Among the Third Circuit cases that show the situations in which a willful blindness
instruction was properly given is United States v. Brodie, 403 F.3d 123 (3d Cir. 2005). Charged
with conspiracy to violate the Trading with Enemy Act and Cuban Assets Control Regulations,
which required proof that the defendant (company president) knew the facts constituting the
offense, knew the illicit purpose of the conspiracy, knew the law forbidding his actions, and acted
with the specific intent to circumvent that law, the defendant denied having that knowledge and
intent. Instead, he asserted that he thought the transactions in question were being handled
lawfully through Canadian and United Kingdom companies, not unlawfully through a United
States company. However, various pieces of evidence showed that the defendant recognized the
likelihood that the United States entity was involved in illegal transactions with Cuba “yet
deliberately avoided learning the true facts.” This included evidence suggesting that the
defendant tried to ensure that he never saw a direct reference to Cuba, that the corporate culture
was to refer to Cuba by “code words,” that the defendant failed to ask the “natural follow-up
question[s]” to references to the “Caribbean,” and never instigated any follow-up to his own
instruction to ensure that his company was not transacting business with Cuba. The Third Circuit
held that the trial judge properly instructed the jury on willful blindness.

For other cases in which the Third Circuit has upheld the giving of willful blindness
instructions, see, e.g., United States v. Stadtmauer, --- F.3d ----, 2010 WL 3504321 (3d Cir.
2010) (trial court did not abuse its discretion in concluding that a willful blindness instruction
was warranted on charges of willfully filing materially false or fraudulent federal tax returns,
where “there was abundant evidence that [defendant] was intimately involved with the operations
of the partnerships and was aware of how the partnerships characterized capital expenditures,
charitable contributions, gift and entertainment expenses, and “non-property” expenses in the
general ledgers and financial statements. There was also evidence that, despite this knowledge . .
. [he] spent very little time reviewing the partnerships' tax returns, and never asked questions. . .
.7 All this evidence supported an “inference . . . that [defendant] deliberately avoided ‘ask[ing]
the natural follow-up question[s]’ ... despite his awareness of a high probability of that fact.”);
United States v. Wasserson, 418 F.3d 225, 237-39 (3d Cir. 2005) (with respect to defendant
charged with causing, and aiding and abetting, the disposal of hazardous waste without a permit
in violation of the Resource Conservation and Recovery Act, it was reasonable for the jury to
conclude that defendant knew or was willfully blind about whether hazardous wastes would be
disposed of at an unpermitted facility where, knowing of the presence of hazardous waste in his
company’s warehouse and of the requirements for proper disposal of that waste, defendant told
an unknowing employee to find someone to clean out the warehouse); United States v. Titchell,
261 F.3d 348 (3d Cir. 2001) (in a prosecution for mail fraud and conspiracy to commit mail fraud
based on fraudulent advertising invoices, defendant denied knowledge of the falsity of statements
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he had made); United States v. Wert-Ruiz, 228 F.3d 250 (3d Cir. 2000) (conspiracy to commit
money laundering by generating false receipts in connection with remitting drug trafficking
proceeds funds from US to overseas; jury could have concluded that defendant deliberately
avoided learning that she was dealing with the proceeds of illegal activity and that the
transactions were designed to conceal the illicit source of those funds; jury could rationally
conclude that using code words for transactions, minimizing dollar amounts, and receiving large
amounts of cash in gym bags must have alerted defendant to the possibility that her money
transfer activities were actually in service of a money laundering operation, and that her failure to
inquire further evinced willful blindness.); United States v. Stewart, 185 F.3d 112 (3d Cir. 1999)
(in prosecution for mail fraud, wire fraud, money laundering, and racketeering based on a
complicated series of fraudulent transactions involving insolvent insurance companies, defendant
argued that he lacked the intent to defraud because he relied on the findings of solvency reported
in state examinations and audit reports, but evidence permitted the jury to conclude that he
recognized the likelihood of insolvency yet deliberately avoided learning the true facts); United
States v. Caminos, 770 F.2d 361 (3d Cir. 1985) (at trial for knowingly importing cocaine and
possessing cocaine with intent to distribute, evidence was sufficient to allow the jury to find that
defendant deliberately ignored the probability that something other than a $60 wood carving was
involved, where evidence showed defendant was approached by two men who were willing to
pay over $1,000 to ensure that the wood carving, in which cocaine was concealed, was delivered
to Pittsburgh).

Categories of Evidence of Willful Blindness. In these cases, the Third Circuit has
upheld the use of a willful blindness instructions based on two categories of evidence, without
explicitly identifying the categories as such. See, e.g., United States v. Wasserson, 418 F.3d 225,
237-39 (3d Cir. 2005); United States v. Brodie, 403 F. 3d 123 (3d Cir. 2005). The Seventh
Circuit has articulated these categories, stating that, “[e]vidence of deliberate ignorance can be
placed into two categories: evidence of ‘overt physical acts,” and evidence of ‘purely
psychological avoidance, a cutting off of one’s normal curiosity by effort of the will.” United
States v. Carrillo, 435 F. 3d 767, 780 (7" Cir. 2006). The Seventh Circuit explained that the first
category was generally easy, but “[t]he second category, psychological avoidance, is more
troublesome. ... The difficulty in a psychological avoidance case — one without any outward
physical manifestation of an attempt to avoid the facts — lies in distinguishing between a
defendant’s mental effort of cutting off curiosity, which would support an ostrich instruction, and
a defendant’s simple lack of mental effort, or lack of curiosity, which would not support an
ostrich instruction.” Id.

The Content of the Willful Blindness Instruction. Although the Third Circuit cases
are clear about when a willful blindness instruction should be given, they have approved varying
forms of the content of the instruction. In United States v. Titchell, 261 F.3d 348, 351 (3d Cir.
2001), the court upheld a willful blindness instruction where it concluded that the instructions as
a whole made it sufficiently clear that willful blindness is not merely negligence or lack of an
objectively reasonable belief, even though the trial judge did not explicitly instruct the jury that it
must find that the defendant was (subjectively) “aware of a high probability that the fact or
circumstance existed.” The court stated, “[OJur cases make clear that no such requirement
exists. As we explained in United States v. Stewart, 185 F.3d 112 (3d Cir.1999), ‘we do not
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require a court's [willful blindness] charge to contain specific language that a defendant must
have “a subjective awareness of a high probability that something is amiss.”” Id. at 126 (quoting
United States v. Stuart, 22 F.3d 76, 81 (3d Cir.1994)).” Nevertheless, the Third Circuit has also
stated that subjective awareness of a high probability is required for willful blindness and,
therefore, the better practice is to instruct the jury on this point explicitly. For example, in
United States v. Wert-Ruiz, 228 F.3d 250 (3d Cir. 2000), the Third Circuit upheld instructions
that allowed the jury to find that the defendant acted knowingly, based on alternative theories of
actual knowledge or willful blindness. The court stated (228 F.3d at 255):

A willful blindness instruction is often described as sounding in "deliberate
ignorance." See United States v. One 1973 Rolls Royce, 43 F.3d 794, 807-08 (3d
Cir.1994). Such instructions must be tailored, as the District Court's was here, to avoid
the implication that a defendant may be convicted simply because he or she should have
known of facts of which he or she was unaware. Willful blindness is not to be equated
with negligence or a lack of due care, see id. at 809 n. 13, for "willful blindness is a
subjective state of mind that is deemed to satisfy a scienter requirement of knowledge,"
id. at 808. The instruction "must make clear that the defendant himself was subjectively
aware of the high probability of the fact in question, and not merely that a reasonable man
would have been aware of the probability." United States v. Caminos, 770 F.2d 361, 365
(3d Cir.1985). If such a charge is supported by sufficient evidence, it is not inconsistent
for a court to give a charge on both willful blindness and actual knowledge, for if the jury
does not find the existence of actual knowledge, it might still find willful blindness. See
United States v. Stewart, 185 F.3d 112, 126 (3d Cir.1999).

Also see, e.g., United States v. Stadtmauer, --- F.3d ----, 2010 WL 3504321 (3d Cir. 2010) (The
willful blindness instruction in this case “adhered to our precedent requiring that such an
instruction  “make clear that the defendant himself was subjectively aware of the high
probability of the fact in question, and not merely that a reasonable man would have been aware
of the probability” * Wert-Ruiz, 228 F.3d at 255 (quoting Caminos, 770 F.2d at 365). The
[District] Court instructed the jury that it must find beyond a reasonable doubt that [defendant]
(1) ‘was aware of a high probability that the tax returns at issue were false or fraudulent as to a
material matter,” and (2) ‘consciously and deliberately tried to avoid learning about this fact.’
(App.3974.) The Court told the jury that it could not find the element of knowledge satisfied if it
found only that [defendant] ‘should have known that the tax returns at issue were false as to a
material matter[,] or that a reasonable person would have known of a high probability of that
fact.” (Id. (emphases added).) . .. A showing of negligence or of a good-faith mistake of law is
not . . . sufficient to support a finding of . . . knowledge.’ (Id.).”) United States v. Brodie, 403
F.3d 123, 148 (3d Cir. 2005) (“To find knowledge premised on the latter ‘willful blindness’
theory, the jury must be able to conclude that ‘the defendant himself was [subjectively] aware of
the high probability of the fact in question, and not merely that a reasonable man would have
been aware of the probability,’" quoting United States v. Caminos, 770 F.2d 361, 365 (3d
Cir.1985)). Even though other circuits have approved different wording for willful blindness
instructions, they all seem to agree that, “[t]he most important principle for the district court to
keep in mind is that the ostrich ‘instruction is not meant to allow a jury to convict a person for
negligence.’ ... [E]ven under that old formulation of the ostrich instruction we repeatedly held, in
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the face of objections to the contrary, that the instruction ‘calls for a subjective inquiry, rather
than an objective one.” ” United States v. Carrillo, 435 F.3d 767, 781-82 (7™ Cir. 2006) (citations
omitted).

The Third Circuit has also not explicitly held that the jury must be instructed that it
cannot find knowledge based on willful blindness unless it finds that the defendant did not
actually believe that the fact or circumstance did not exist. However, in more than one case the
court has referred to this requirement favorably. For example, in United States v. Titchell, 261
F.3d 348, 351 (3d Cir. 2001), the court stated:

The court gave the jury a fairly standard willful blindness instruction, which stated that
the government could meet its burden of proving Titchell's knowledge of the falsity of his
statements if the government establishes “beyond a reasonable doubt that [Titchell] acted
with deliberate disregard” of the truth or with the “conscious purpose of avoiding learning
the truth.” The court also properly limited this instruction by telling the jury that the
element of knowledge would not be satisfied if Titchell “actually believed the
statement[s] to be true,” and that guilty knowledge “cannot be established by
demonstrating that [Titchell] was merely negligent or foolish or acting out of
inadvertence or accident.”

In United States v. Wert-Ruiz, 228 F.3d 250 (3d Cir. 2000), the defendant did not challenge the
legal adequacy of the instruction as it was worded, only the sufficiency of the evidence to justify
it. The court noted that, “[a]t trial, the District Court instructed the jury on the issue of willful
blindness as follows: When knowledge of the existence of a particular fact is an essential part of
an offense, such knowledge may be established if a defendant is aware of a high probability of its
existence, unless she actually believes that it does not exist. ... must emphasize, however, that
the requisite proof of knowledge on the part of a defendant cannot be established by
demonstrating she was negligent, careless or foolish.” 228 F.3d at 255 (emphasis added).
Although it has not been specifically adopted by Congress, the Supreme Court, or the Third
Circuit, see also Model Penal Code § 2.02(7) (“Requirement of Knowledge Satisfied by
Knowledge of High Probability. When knowledge of the existence of a particular fact is an
element of an offense, such knowledge is established if a person is aware of a high probability of
its existence, unless he actually believes that it does not exist.””). Other circuits have recognized
that the willful blindness instruction is problematic, because it seems inconsistent to say that
awareness can be proved by evidence that the defendant avoided awareness: “It makes obvious
sense to say that a person cannot act ‘knowingly’ if he does not know what is going on. To add
that such a person acts ‘knowingly’ if she intentionally does not know what is going on is
something else again.” United States v. Alston-Graves, 435 F.3d 331, 337 (D.C. Cir 2006). “[I]t
is hard to see how ignorance, from whatever cause, can be knowledge.” Id. at 337 n. 1 (internal
quotation marks and citations omitted).

Willful Blindness Instructions in Other Federal Circuits. Finally, “[a]ll of the other
circuits ... have approved [willful blindness] instructions for a wide range of offenses, although
the courts’ rationales vary, as do the wording of the instructions, and the limits on the doctrine’s
proper use.” United States v. Alston-Graves, 435 F.3d at 338 (footnotes omitted). For example,
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the Ninth Circuit, which decided United States v. Jewell, 532 F.2d 697 (9™ Cir. 1976), one of the
earliest federal appeals court willful blindness cases, recently held it was error to give the
instruction in United States v. Heredia, 429 F.3d 820 (9™ Cir. 2005). In Heredia, the Ninth
Circuit stated:

In the years since we decided Jewell, we have restricted the circumstances under which
we will permit the instruction to be issued. We have warned that the instruction is
“rarely appropriate,” and should be given only when the government presents ““specific
evidence” that the defendant “(1) actually suspected that he or she might be involved in
criminal activity, (2) deliberately avoided taking steps to confirm or deny those
suspicions, and (3) did so in order to provide himself or herself with a defense in the
event of prosecution.” . . . It is not enough that the defendant “was mistaken, recklessly
disregarded the truth or negligently failed to inquire.” ...  The instruction should
therefore “be rarely given because of the risk that the jury will convict on a standard of
negligence: that the defendant should have known the conduct was illegal.” The
purpose of the Jewell instruction is ... for those cases of “willful blindness,” where the
defendant “suspects a fact, realizes its probability, but refrains from obtaining final
confirmation in order to be able to deny knowledge if apprehended.”

429 F.3d at 824-25 (citations omitted). “Many of the [other] courts of appeals [also] admonish
that ‘caution is necessary in giving a willful blindness instruction.” ” Unites States v. Alston-
Graves, 435 F.3d at 340-41 (citations omitted).

This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory
is that the defendant committed the crime by a failure to act or an omission, instead of a positive
action, Instruction 5.10 (Failure to Act (Omissions)) should be given.

(Revised 11/10)
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5.07 Good Faith Defense

The offense(s) of (state offenses) charged in the indictment require(s) proof
that (name) acted (describe the required mental state, e.g., “willfully,” “intent to
defraud,” “knowingly defraud,” “intentionally or knowingly making false statements”).
If you find that (name) acted in "good faith," that would be a complete defense to
this charge, because good faith on the part of (name) would be inconsistent with (%is)
(her) acting (describe the required mental state).

A person acts in “good faith” when he or she has an honestly held belief,
opinion, or understanding that (describe the belief or opinion that is inconsistent with
the required mental state, e.g., honest belief about the existence of a fact, honest belief in
the truth of statements, honest opinion that acts were not unlawful), even though the
belief, opinion, or understanding turns out to be inaccurate or incorrect. Thus, in
this case if (name) made an honest mistake or had an honest misunderstanding about
(state the belief, opinion or understanding that would be inconsistent with the required
mental state) then (he) (she) did not act (describe the required mental state).

[(Name) did not act in "good faith," however, if, even though (he) (she) honestly
held a certain opinion or belief or understanding, (he) (she) also knowingly made false
Statements, representations, or promises to others.]

(Name) does not have the burden of proving “good faith.” Good faith is a
defense because it is inconsistent with the requirement of the offense(s) charged, that

(name) acted (describe the required mental state). As I have told you, it is the
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government's burden to prove beyond a reasonable doubt each element of the
offense, including the mental state element. In deciding whether the government
proved that (name) acted (describe the required mental state) or, instead, whether
(name) acted in good faith, you should consider all of the evidence presented in the
case that may bear on (name's) state of mind. If you find from the evidence that
(name) acted in good faith, as I have defined it, or if you find for any other reason
that the government has not proved beyond a reasonable doubt that (name) acted
(describe the required mental state), you must find (name) not guilty of the offense of

(state the offense).

Comment

See 1A O’Malley et al, supra, § 19.06. For variations in other Circuits, see First Circuit §
5.02; Seventh Circuit §§ 6.10 & 6.11; Eighth Circuit § 9.08; Eleventh Circuit §§ 17 & 18.

When is Good Faith a Defense. “Good faith” is a defense whenever the defendant’s
good faith is inconsistent with a finding that the defendant acted with the mental state required by
the definition of the offense charged. Good faith exculpates when, if the jury finds the defendant
acted in good faith, it would necessarily have to find that defendant did not act with the required
mental state. Of course, whether good faith would disprove the mental state element depends on
how that element is defined with respect to the offense charged and the trial evidence about the
nature of the defendant’s honest beliefs. Because good faith relates to an element of the offense,
the defendant does not have the burden of persuasion, although the defendant may have the
burden of production. When a good faith defense is raised and supported by some evidence, the
government has the burden of disproving good faith as part of its burden of proving the mental
state element.

“Good faith” is a defense to any crime for which the defendant’s genuine lack of
awareness or misunderstanding negates the mental state requirement. Perhaps because of Cheek
v. United States, 498 U.S. 192 (1991), where the Supreme Court held that the defendant could
not be convicted if the jury found that he honestly believed the tax laws did not make his conduct
criminal, even if that belief was unreasonable, this defense is often thought of in connection with
tax offenses. See Comment to Instruction 5.05. In tax cases the trial judge should give
Instruction 6.26.7201-4 (Tax Evasion — Willfully Defined), supplemented if need be under the
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circumstances of the case, by this instruction.

The defense has also been used commonly in the context of fraud type offenses, such as
mail fraud, securities fraud, bankruptcy fraud, bank fraud and the like, as well as false statement
crimes. For instructions on the intent requirement for mail, wire, and bank fraud, see Instructions
6.18.1341-4 (Mail or Wire Fraud — “Intent to Defraud” Defined) and 6.18.1344-1 (Bank Fraud —
“Intent to Defraud” Defined). Also See Daniel S. Jonas, The Circuit Split Over Instructing the
Jury Specifically on the Good Faith Defense: A Consequence of Superlegislation by Courts or
the Standards of the Appellate Review, 46 SYR. L.R. 61 (1995). Thus, in United States v.
Jimenez, 513 F.3d 62, 75 (3d Cir. 2008), where the defendants were convicted of bank fraud, the
Third Circuit held that:

Read as a whole, the jury instructions did not deny the defendants their requested defense
of good faith, but accurately reflected the law and appropriately informed the jury of the
relevance of the evidence. The district court explicitly told the jury that good faith was a
complete defense to bank fraud because good faith negated the element of intent to
defraud required for a bank fraud conviction . . ., and that the Government bore the
burden of proving beyond a reasonable doubt that the defendants acted with the requisite
intent to defraud, negating a good faith defense.

In United States v. Gross, 961 F.2d 1097 (3d Cir.), cert. denied, 506 U.S. 965 (1992), where the
charges were making false statements to the Securities and Exchange Commission and
conspiring to violate the securities laws, offenses that required proof that the defendant had
conspired to knowingly make false statements and willfully defraud, the defendant asserted that
he acted without knowledge of the falsity of the statements or the wrongfulness of his actions.
The Third Circuit recommended that trial judges use the “good faith” instruction in appropriate
cases as a supplement to the instructions on “knowingly and willfully,” but held that the trial
court did not abuse its discretion in declining to give an explicit “good faith” instruction in that
case.

If the defendant asserts that he or she acted in good faith based on the advice of counsel,
the court may want to mention that in its instruction on the good faith defense.

Good Faith Instruction Recommended, But Not Required Where Trial Judge Fully
Instructs on the Mental State Requirement. Considering the jury instructions as a whole, the
Third Circuit in United States v. Gross concluded that the trial judge’s “detailed instruction on
the elements of the crime with which Gross was charged ... ensured that a jury finding of good
faith would lead to an acquittal.” 961 F.2d at 1103. The Third Circuit cautioned, however, that,
“While it was not reversible error for the district court to refuse to give the good faith instruction
in this case, we commend to the district judges in the exercise of their discretion its use as a
supplement to the ‘knowing and willful’ charge in future cases.” Id. The Court also explained
the treatment of good faith instructions in other circuits, stating that it was persuaded by the
majority view:

The majority of circuits have held that an instruction setting forth all of the
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elements of a "knowledge" crime is sufficient and, hence, that a district court does not
abuse its discretion in refusing to instruct on the good faith defense. See United States v.
McElroy, 910 F.2d 1016, 1025-26 (2d Cir.1990); United States v. Rochester, 898 F.2d
971, 978-79 (5th Cir.1990); United States v. Nivica, 887 F.2d 1110, 1125 (1st Cir.1989);
United States v. Green, 745 F.2d 1205, 1209 (9th Cir.1984); United States v. McGuire,
744 F.2d 1197, 1201-02 (6th Cir.1984); United States v. Gambler, 662 F.2d 834, 837
(D.C.Cir.1981). Two circuits, however, have held that a district court abuses its discretion
by refusing to give a good faith defense charge even if the court has already given an
instruction on the elements of the crime. See United States v. Casperson, 773 F.2d 216,
223-24 (8th Cir.1985); United States v. Hopkins, 744 F.2d 716, 718 (10th Cir.1984) (en
banc).

The majority position derives from the theory that the good faith defense
instruction is merely surplusage. Rather than treating good faith as an affirmative defense,
these circuits have viewed the good faith instruction as simply a reiteration that the
government must carry its burden in demonstrating that the accused acted knowingly and
willfully, because a jury finding that the defendant has acted knowingly and willfully is
inconsistent with a finding that the defendant acted in good faith. Thus, according to the
majority position, if an instruction already contains a specific statement of the
government's burden to prove these elements of the crime, the good faith instruction is
simply a redundant version of the instruction on those elements. In contrast, those circuits
that have held to the contrary have emphasized that a specific instruction on good faith
"directs the jury's attention to the defense of good faith with sufficient specificity to avoid
error." Casperson, 773 F.2d at 223. Under this view, conveying to the jury the essence
and context of the good faith defense is of crucial importance.

961 F.2d at 1102-03. See Daniel S. Jonas, The Circuit Split Over Instructing the Jury
Specifically on the Good Faith Defense: A Consequence of Superlegislation by Courts or the
Standards of the Appellate Review, 46 SYR. L.R. 61 (1995). In United States v. Leahy, 445 F. 3d
634, 651-52 (3d Cir. 2006), as in Gross, the Third Circuit held that where the district court
instructed completely and properly regarding the knowledge element of fraud crimes, it did not
abuse its discretion in refusing to give a specific good faith instruction, as any “good faith
instruction would have been unnecessary and duplicative.” See also United States v. Cocchiola,
358 Fed. Appx. 376, 380-81 (3d Cir. 2009) (non-precedential) (holding trial court properly
denied good faith instruction where other instructions adequately covered requisite intent);
United States v. Evans, 356 Fed. Appx. 580, 585 (3d Cir. 2009) (non-precedential) (trial judge
did not err in refusing to give defendant’s proposed good faith, willfulness, and theory-of-the-
defense instructions, where “the [District] Court's explanation of willfulness in the jury charge
substantially covered the relevant points and allowed Evans to argue his theory of the case.”)

(Revised 11/10)

28



5.08 Recklessly

The offense(s) of (state offense or offenses that include recklessly) charged in the
indictment require(s) that the government prove that (name of defendant) acted
“recklessly.” This means that the government must prove beyond a reasonable doubt (1)
that (name) was aware of a substantial and unjustifiable risk of a fact or circumstance
required for the offense or that the result required for the offense would be caused by (his)
(her) actions; and (2) that (name) consciously disregarded that risk

Specifically, in this case the government must prove beyond a reasonable doubt:

First: That (name) was aware of a substantial and unjustifiable risk of (state the fact

or circumstance the risk of which defendant must be aware) or that (his) (her) actions

would cause (state the result the risk of which the defendant must be aware); and

Second: That (name) consciously disregarded that risk.

Comment

Instructions defining “recklessly” are not included in O’Malley et al, supra, or in the
pattern jury instructions of other circuits. This instruction is based on the definition of
“recklessly” in Model Penal Code § 2.02(2)(c). Although Congress has not adopted the Model
Penal Code, the Supreme Court, the Third Circuit, and other federal court decisions have been
guided by the Model Penal Code definition of recklessly. In addition to defining recklessly as
consciously disregarding a substantial and unjustifiable risk that the material element exists or
will result from defendant’s conduct, the Code also states that “the risk must be of such a nature
and degree that, considering the nature and purpose of the actor's conduct and the circumstances
known to him, its disregard involves a gross deviation from the standard of conduct that a law-
abiding person would observe in the actor's situation.” Although the Third Circuit does not seem
to have included this further definition in its few cases discussing recklessly, the trial court could
include it in an instruction on recklessly if thinks a further explanation is necessary.

“Recklessly” is not frequently used to define the state of mind requirement in federal
criminal statutes. As a result, few Third Circuit or other federal appellate court cases discuss the
meaning of “recklessly.” Nevertheless, the federal courts that have discussed recklessly in
federal criminal cases have looked to the Model Penal Code for guidance. Thus, for example, in
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United States v. Johnstone, 107 F.3d 200 (3d Cir. 1997) (upholding jury instructions on mental
state element of 18 U.S.C. § 242, where state police officers were convicted of using excessive
force in violation of that section), the Third Circuit recognized, based on Supreme Court
precedent, that “willfully” in § 242 required the government to prove that “the defendant had the
particular purpose of violating a protected right made definite by rule of law or recklessly
disregarded the risk that he would violate such a right.” Id. at 210 (emphasis added). The Third
Circuit noted that although the Supreme Court had not defined “reckless disregard” under § 242,
the Court had stated in dicta in Farmer v. Brennan, 511 U.S. 825, (1994), that in criminal cases
reckless disregard required subjective awareness and disregard of risk, id. at 836-37, and that this
definition was appropriate in criminal prosecutions under 18 U.S.C. § 242. Id. at 839 n.7. Also
see, e.g., United States v. Dise, 763 F.2d 586, 592 (3d Cir. 1985) (defendant can be criminally
liable under § 242 "if he acted in reckless disregard of the law as he understood it").

Farmer v. Brennan, 511 U.S. 825 (1994), was a civil action asserting the liability of
prison officials under the Eighth Amendment Cruel and Unusual Punishment clause for denying
humane conditions of confinement, in which the state of mind requirement was "deliberate
indifference" to inmate health and safety. After reviewing circuit opinions regarding “deliberate
indifference,” the Court stated, “[i]t is, indeed, fair to say that acting or failing to act with
deliberate indifference to a substantial risk of serious harm to a prisoner is the equivalent of
recklessly disregarding that risk.” 511 U.S. at 836. The Court rejected an objective test for
deliberate indifference (reckless disregard) and held “that a prison official cannot be found liable
under the Eighth Amendment for denying an inmate humane conditions of confinement unless
the official knows of and disregards an excessive risk to inmate health or safety; the official must
both be aware of facts from which the inference could be drawn that a substantial risk of serious
harm exists, and he must also draw the inference.” Id. at 837. Distinguishing the meaning of
recklessly in civil cases, the Court stated that in criminal cases reckless disregard generally
requires a subjective analysis; a criminal defendant exhibits reckless disregard if he is indifferent
to a risk "of which he is aware." Id. at 836-37. Citing the Model Penal Code, among other
sources, the Court reasoned, “subjective recklessness as used in the criminal law is a familiar
and workable standard that is consistent with the Cruel and Unusual Punishment Clause as
interpreted in our cases, and we adopt it as the test for ‘deliberate indifference’ under the Eighth
Amendment.” Id. at 839-40.

Other circuits have reasoned like the Third Circuit in Johnstone. For example, in United
States v. Albers, 226 F.3d 989 (9" Cir. 2000), the Ninth Circuit interpreted “recklessly” in a
Department of Interior regulation prohibiting disorderly conduct in national parks and concluded
“that the relevant inquiry in finding recklessness here is whether the defendants deliberately
disregarded a substantial and unjustifiable risk of creating a hazardous or physically offensive
condition of which they were aware.” 226 F.3d at 995. The Ninth Circuit reasoned that in other
cases where the regulation or statute did not define terms, it had looked to the Model Penal Code
for guidance and quoted section 2.02(2)(c) which defines recklessly. The Ninth Circuit also
noted that “the Supreme Court has ... explained that the criminal law generally permits a finding
of recklessness only when persons disregard a risk of harm of which they are aware. See Farmer
v. Brennan, 511 U.S. 825, 836-37 (1994).” Also see, e.g., United States v. McCord, 143 F.3d
1095, 1098 (8™ Cir. 1998) (regarding sentencing enhancement for fraud offenses that involve
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"conscious or reckless risk of serious bodily injury," Eighth Circuit explained “[t]he normal
meaning of reckless in the criminal law (unlike the civil law) is that the defendant disregarded ‘a
risk of harm of which he is aware,’” citing Farmer v. Brennan); United States v. Ladish Malting
Co., 135 F.3d 484, 487 (7" Cir. 1998) (on appeal from conviction for criminal violation of
Occupational Health and Safety Act, which imposed a mental state requirement of “willfully”
further defined by the Act to include knowingly and recklessly, the Seventh Circuit looked to
Model Penal Code definitions, reasoning in part that “[t]he Supreme Court found the Model
Penal Code's classification of mental states useful when it had to determine what mental state is
required in antitrust prosecutions, see United States v. United States Gypsum Co., 438 U.S. 422,
444-46(1978).”).

This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory

is that the defendant committed the crime by a failure to act or an omission, instead of a positive
action, Instruction 5.10 (Failure to Act (Omissions)) should be given.
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5.09 Negligently

The offense(s) of (state offense or offenses that include negligently) charged in the
indictment require(s) that the government prove that (name of defendant) acted
“negligently.” This means that the government must prove beyond a reasonable doubt that
the defendant (name) should have been aware, or that a reasonable person would have been
aware, of a substantial and unjustifiable risk that a fact or circumstance required for the
offense existed or that a result required for the offense would be caused by (%is) (her)
actions.

[Specifically, this means that the government must prove beyond a reasonable doubt that
(name) should have been aware, or that a reasonable person would have been aware, of a
substantial and unjustifiable risk that (state the fact or circumstance defendant should have been
aware of) or that (state the result defendant should have been aware of).]

[The risk must be such that its disregard involves a gross deviation from the standard of

care that a reasonable person would observe in the actor’s situation.]

Comment

This instruction should be used when the federal crime charged includes negligently as an
element of the offense. This happens most often in regulatory type offenses, such as violations of
environmental laws. See, e.g., Federal Water Pollution Control Act, 33 U.S.C. § 1319(c).

Instructions defining “negligently” are not included in O’Malley et al, supra, or in the
model instructions of other circuits. This instruction is based on the definition of “negligently”
in Model Penal Code § 2.02(2)(d), because the federal courts often look to the Model Penal Code
for guidance with respect to mental state concepts. In addition to defining negligently as “should
be aware of a substantial and unjustifiable risk,” the Code further states that “the risk must be of
such a nature and degree that, considering the nature and purpose of the actor’s conduct and the
circumstances known to him, its disregard involves a gross deviation from the standard of care
that a reasonable person would observe in the actor’s situation.” If the trial court believes that
this further definition would assist the jury, the court can give the bracketed second paragraph of
the instruction. Negligence as thus defined is sometimes referred to as “criminal negligence,” as
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opposed to “civil negligence” or the mere failure to exercise ordinary, reasonable care.
This instruction is phrased in terms of “act(s)” or “action(s).” If the government’s theory

is that the defendant committed the crime by a failure to act or an omission, instead of a positive
action, Instruction 5.10 (Failure to Act (Omissions)) should be given.
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5.10 Failure to Act (Omissions)

Ordinarily, to commit an offense a defendant must commit a conscious and
voluntary act, with the required state of mind. Thus, ordinarily a criminal offense is not
committed by a person’s failure to act or omission. In most instances, the law does not
require people to act even to help or to save another person who is in danger. However, a
failure to act or an omission can be the basis for criminal responsibility if the government
proves beyond a reasonable doubt that the defendant had a legal duty to act, but failed or
omitted to perform that legal duty with the required mental state.

[In this case the government asserts that (name) had a duty to (describe) that was
imposed on (him) (her), because (describe the asserted legal basis for the duty), and consciously,
voluntarily failed or omitted to perform that duty. In order to find (name) guilty because of (his)
(her) omission or failure to act, you must find that the government proved beyond a reasonable

doubt that (name) had this legal duty and consciously, voluntarily failed or omitted to perform

it.]

Comment

Neither O’Malley t al, supra, nor any other Circuits provide a general instruction on
failures to act or omissions. As suggested by the bracketed second paragraph above, this
instruction should be tailored to the particular case before the court.

There do not appear to be any Third Circuit cases discussing omissions as a basis for
criminal responsibility, except in limited situations related to specific offenses. See, e.g., United
States v. Curran, 20 F.3d 560, 566 (3d Cir. 1994) (to convict for concealing a material fact in a
matter within the jurisdiction of a federal agency or departme