UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JUAN G EVORA
V. C A No. 07-322 S

STEPHEN BOYD, ET AL.

REPORT AND RECOMVENDATI ON

Plaintiff Juan Evora, pro se, an inmate in the custody of the
Rhode |sland Departnent of Corrections, alleges that defendants
violated his civil rights by mshandling an investigation and
disciplinary hearing regarding a fight plaintiff had w th anot her
i nmat e. Presently, before the Court is defendants’ notion to
dism ss pursuant to Rule 12(b)(5) of the Federal Rules of G vi
Procedure (the “Federal Rules”) for insufficient service of
pr ocess. Docket # 10. Plaintiff has objected to this notion
Docket # 12. This matter has been referred to ne for a report and

recommendati on pursuant to 28 U S.C. 8 636(b)(1)(B). For the

reasons that follow, | recomend that defendants’ notion be
GRANTED. | have determ ned that a hearing is not necessary.
BACKGROUND

On August 23, 2007 plaintiff filed a conplaint nam ng \Warden
St ephen Boyd, Lt. Meunier, and WII|iam Begones as defendants. He
clains he nailed a copy of the conplaint and a request for waiver

of summons by first class United States nmail to each defendant on



August 29, 2007. See Docket # 12. Plaintiff subsequently filed an
anended conpl aint on Septenber 7, 2007, and clains that he nmail ed
a copy of the anmended conplaint, a notice of lawsuit and a request
for waiver of service of sumons by first class United States nail
to each defendant. See Docket # 13. Defendants Boyden and Meuni er
state that they received a copy of the conplaint and a request for
wai ver of service via mail, but never received an anended conpl ai nt
whi | e def endant Begones states that he never received any pl eadi ngs
inthis mtter. See Docket # 10. Plaintiff does not claimto have
attenpted service via other neans.

Defendants filed the instant notion to dism ss on January 9,
2008, 139 days after plaintiff filed his conplaint and 124 days
after he filed his amended conpl ai nt.

ANALYSI S

Motion to Dismss Pursuant to Rule 12(b)(5)

A defendant may nove for dism ssal based on insufficiency of
service of process pursuant to Federal Rule 12(b)(5). Service of
process is insufficient if it does not conply with the procedural
requi renents set forth in Rule 4 of the Federal Rules. Plaintiff
bears the burden of establishing that service was valid. See Saez
Rivera v. Nissan Mg. Co., 788 F.2d 819, 821 n.2 (1t Cr. 1986).
1. Failure of Service of Process Under Rule 4

Plaintiff here attenpted to secure a waiver of service of

process under Rule 4(d) of the Federal Rules to obviate the



requi rement that he serve process on defendants formally. Under
Rule 4(d), a plaintiff my notify a defendant of the |awsuit and
request a waiver of service in witing sent through first class
mai | or other reliable neans. If the plaintiff receives the waiver
back fromthe defendant, upon filing the waiver with the court, the
action proceeds as if a sunmons and conpl ai nt had been served upon
the defendant. Fed.R Cv.P. 4(d). The rule encourages defendants
to return the waiver by requiring defendants who choose not to
conply to pay for the cost of service, but the rule does not
requi re defendants to wai ve service. Fed.R Civ.P. 4(d); see, e.g.,
Greenier v. Chanpion Int’l Corp., 2000 W. 1511196 (D. Me. 2000).
In this case, while it is not clear which docunents were sent
by plaintiff and received by defendants in plaintiff’s attenpt to
obtain a waiver of service, it is undisputed that no defendant
returned the waiver of service of sumons. Therefore, plaintiff
was required to serve the defendants with a copy of the anended
conpl aint and summons in a manner provided by Rule 4(e) relating to
service of individuals within the United States. It is clear that
plaintiff has not served defendants nor attenpted to serve the
def endants pursuant to this rule, relying solely on his request for
wai ver of service of process. Accordi ngly, defendants have not
been properly served in this case.
[1l. Time Limt Under Rule 4(m

Additionally, Rule 4(m of the Federal Rules provides that



courts may di sm ss an action agai nst a defendant if service of the
sumons and conplaint is not nmade upon such defendant within 120
days fromthe filing of the conplaint, unless the plaintiff shows
good cause for the failure. Fed.RCv.P. 4(m. Here, nore than
120 passed between plaintiff’s filing his conplaint, as well as his
amended conpl ai nt, and defendants’ filing their notion to dism ss.
| do not find, and plaintiff does not urge, good cause for the
failure to sufficiently serve process on defendants. Further, to
date, alnost 10 nonths have passed, and plaintiff has neither
successful |l y served defendants nor noved for an enl argenment of tine
to do so.

Therefore, | recommend that defendants’ notion to dismss for
insufficient service be GRANTED and the action be di sm ssed.

Any objection to this Report and Recommendation nust be
specific and nmust be filed wwth the Cerk of Court within ten days
of its receipt. Fed R Cv. P. 72(b); LR Cv 72(d). Failure to
filed tinmely, specific objections to this report constitutes waiver
of both the right to review by the district court and the right to

appeal the district court’s decision. United States v. Val enci a-

Copete, 792 F.2d 4 (1st GCr. 1986) (per curiam; Park Mtor Mrt,

Inc. v. Ford Motor Co., 616 F.2d 603 (1st Cr. 1980).

/ s/ Jacob Hagopi an

Jacob Hagopi an

Senior United States Magi strate Judge
June 17, 2008




