UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

Vul can Aut onotive Equi pment, Ltd. )

Plaintiff, %

V. g C. A, No. 00-568L
G obal Marine Engine & Parts, Inc.))
Def endant . %

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge
Plaintiff brought the present breach of contract action
agai nst defendant for failure to pay for remanufactured marine
engi nes and parts worth approxi mately $160, 000 whi ch def endant
had ordered fromplaintiff. At trial, defendant offered
several defenses and alleged three counterclains for damages.
First, defendant clained that plaintiff had breached the
excl usi ve dealing provision of the alleged contract between
the parties. The second counterclaimwas that plaintiff was
guilty of slander, and the third was a claimfor interference
with its advant ageous business relationship with a dealer in
the United Kingdom [In addition, defendant clainmed that
plaintiff had breached certain warranties and sought a set off
for such violations. At the conclusion of the bench trial,
this Court in a bench decision found for plaintiff on al

i ssues and that plaintiff was owed the sum of $157,120.61 on



t he conpl ai nt.

There are two post-trial matters before the Court.
First, this Court must determ ne how nuch prejudgnent interest
shoul d be added to the judgnment for plaintiff. Secondly, the
Court nust determ ne the date fromwhich the interest should
be cal cul ated. Upon further review of the exhibits offered at
trial, and after close exam nation of existing statutes and
case law, this Court concludes that plaintiff is owed
$157, 049. 61 plus prejudgnment interest at the rate of 18
percent per annum In addition, the Court further concl udes
t hat prejudgnment interest should begin to accrue 60 days after
pl ainti ff shipped goods in response to each purchase order
pl aced by def endant.
| . Background

Vul can Aut onotive Equi pment, Ltd. (“plaintiff”) is a
Canadi an conpany | ocated in Vancouver, B.C. that makes and
sell s remanufactured autonotive engi nes and parts. @ obal
Mari ne Engine & Parts, Inc. (“defendant”), a Rhode Island
corporation, is a wholesale distributor of marine engi nes and
parts under its own nanme. Plaintiff and defendant began doi ng
business in md 1999. Defendant placed its first order for
engi nes and parts with plaintiff in August 1999 although the

parties had not entered into a formal arrangenent at that



time. During those initial nonths, plaintiff served as a
backup source of marine engines and parts for defendant,
because defendant had ot her suppliers. For the next few
nont hs, defendant continued to place orders and plaintiff
continued to fill them In Novermber 1999, the parties
attenpted to enter into a letter agreenent in order to
formalize their existing business relationship. Plaintiff
prom sed to continue to fill defendant’s orders and agreed not
to sell directly to any ot her conpany engaged in the nmarine
trade. For its part, defendant agreed to keep its account
current and in good standing with plaintiff.

During the ensuing nonths, defendant continued to order
engi nes and parts fromplaintiff, and plaintiff continued to
fill the orders. Although defendant accepted the goods which
plaintiff sent in accordance with defendant’s purchase orders,
def endant neverthel ess often failed to pay for those goods in
atimly manner. As a result, defendant’s account soon became
notably delinquent. It was established at trial that
def endant failed to keep its account current for any
measur abl e period during the first six nonths of the year
2000. As a result of defendant’s failure to pay for
approxi mately $160, 000 worth of engines and parts, plaintiff

ceased filling defendant’s orders in July of that year.



At trial, defendant, in defense, asserted that plaintiff
had comm tted breaches of warranty and had failed to make
tinmely deliveries. Defendant argued that plaintiff sold
def endant nunmerous defective goods which breached various
warranties thereby entitling defendant to credits or
adj ustnments on its overdue account. Defendant al so clai ned
that plaintiff failed to produce and ship engines within the
parties’ established tine frane. By way of counterclaim
def endant made a claimfor danages alleging that plaintiff had
violated the letter agreenment by engaging in business directly
with the British conpany, Keypart, a custoner of defendant.
Def endant al so clainmed that plaintiff slandered defendant to
Keypart and intentionally disrupted defendant’s business
relationship with that conpany.

At the conclusion of the trial, as previously indicated,
this Court found for plaintiff on all issues and determ ned
that it was owed $157,120. 61 plus prejudgnent interest. The
purchase orders submtted by defendant to plaintiff and the
i nvoi ces which acconpani ed the goods plaintiff shipped to
def endant proved that the invoices remained | argely unpai d.
During the course of the trial, plaintiff submtted a summary
of the invoice nunbers and the amounts owing. This witer

found the summary to be credible and | argely accurate based on



t he underlying docunents which were also admtted into
evidence. |In fact, only the last invoice listed in the
sunmary had been inproperly included. That invoice was not
based on a purchase order from defendant. Rather, the goods
were delivered directly to Keypart, because that conpany had
insisted it needed a replacenent engi ne, and defendant was not
available to fill that order. Plaintiff sent the engine to
Keypart directly, but sent the invoice to defendant, because
plaintiff m stakenly believed that plaintiff was permtted to
deal with Keypart only through defendant on account of the
parties’ letter agreenent.

| ndeed, begi nning on Novenber 10, 1999, both parties
| abored under the m staken belief that the letter agreenent
signed on that date was a valid binding contract. It was not.
Simply put, this Court held that there was no nutuality of

obligation as required by Rhode Island Iaw. See Lanobureux V.

Burrillville Racing Ass’n, 161 A 2d 213, 215 (R 1. 1960).

As was previously discussed, the |letter agreenent at
first blush appeared to indicate that two prom ses had been
exchanged. It appeared that plaintiff prom sed to supply
mari ne engi nes and parts only to defendant and that defendant
in turn prom sed to keep its account with plaintiff in good

standi ng. These “prom ses,” however, did not create a legally



enforceabl e contract. Indeed, it is evident to this witer
that the Novenber 1999 letter was nothing nore than an
illusory contract, because defendant never prom sed to buy
anything fromplaintiff. Defendant could have decided not to
do business with plaintiff at any tinme, and plaintiff would
have had no claimfor breach of contract. At trial, defendant
attenpted to characterize the letter agreenent as a

requi renments contract by claimng that defendant had prom sed
to purchase all of its engines and parts fromplaintiff, but
nothing in the letter itself indicated this to be the case.
Consequently, the Novenber 10, 1999 letter did not create an
enforceabl e contract.

Thus, this Court found that plaintiff was entitled to
recover dammges in this case, because defendant breached the
numer ous individual contracts of sale by refusing to pay the
full amount |isted on each individual invoice. An offer to
create a new purchase and sal es contract was nade every tinme
def endant sent plaintiff a purchase order. When delivery was
made with the acconpanying invoice in tow, the contract for
sal e was consummat ed, and defendant becane obligated to pay
for the goods supplied.

Nevert hel ess, at trial, defendant clained that plaintiff

had breached its contract with defendant. As was di scussed



above, however, there was no contract to breach, because the

| etter agreenent dated Novenber 10, 1999 was not an

enf orceabl e contract. Thus, plaintiff could not have breached
any overarching contract for failure to deliver the goods on
time nor for failure to fill any orders in violation of an

al | eged excl usive dealing clause.

Li kewi se, this Court held that defendant’s counterclaim
for interference with an advantageous business rel ationship
failed for lack of proof. |In order to have found for
def endant on this counterclaim defendant needed to prove that
a business relationship was in existence between defendant and
Keypart at the tine the alleged interference took place.
Secondly, defendant needed to establish that plaintiff knew
def endant had a relationship with Keypart and that plaintiff
intentionally interfered with that relationship. |ndeed,
def endant was required to prove that the interference caused
the harm all eged and |ikew se was required to offer proof of
damages. Defendant was required to show | egal malice, that
is, an intent to do harmwi thout justification. Defendant was
also required to prove that its relationship with Keypart
woul d have continued but for plaintiff’s interference. At
trial, however, the evidence was clear that when Keypart

sought to do business with plaintiff directly, Keypart had



al ready term nated any business relationship it had previously
mai nt ai ned with defendant. Thus, there was a conplete |ack of
proof that the prior relationship between Keypart and

def endant woul d have continued but for plaintiff’s actions.

As for the last counterclaim this Court concluded that
there was no substance to defendant’s claimfor slander. The
only all eged sl anderous statenent involved plaintiff inform ng
Keypart that plaintiff was no | onger doing business with
def endant, because defendant was not paying its bills. That
statenent was entirely true. Under the |aw of sl ander,
def endant rnust prove falsity. Thus, since the statenent was
true, defendant’s claimfor slander failed as well.

As for defendant’s defenses, this Court concluded that it
was not clear what, if any, warranty had been extended to
def endant. Furthernore, defendant showed no legitinmate set
offs to the anount due and owing. Thus, it was evident at
trial that defendant did not pay for nost of the goods |isted
on plaintiff’s invoices and that the defenses and
counterclainms offered by defendant did not support an
adj ust rent of defendant’s overdue account.

Thereafter, on July 26, 2002, this Court issued its
decision fromthe bench for plaintiff in the amunt of

$157, 120. 61 plus prejudgnment interest. This Court then



requested post trial menoranda di scussing the issue of how
much prejudgnment interest was to be included in the judgnent
and the date fromwhich the interest should be cal cul at ed.
The parties have subm tted nmenoranda and the matter is now in
order for decision.
1. Discussion

This Court nust note at the outset of the discussion that
t he damage award in the anount of $157,120.61 which this
witer granted to plaintiff at trial is incorrect. This Court
relied on plaintiff's Exhibit 12 in reaching that figure.
That exhibit, however, contains an arithnmetic error, and thus
t he damage award nust be adjusted accordingly.! Consequently,
plaintiff is entitled to damages in the amunt of $157,049.61
pl us prejudgnment interest.

Wth the damage award havi ng been properly adjusted, this
Court now turns to the two issues before it. First, this

Court nust determ ne whether the applicable rate of

YI'nissuing its decision fromthe bench, this Court relied on
the calculations made in plaintiff’s Exhibit 12. This Court
determned that the | ast invoice on the exhibit which was dated
Sept enber 25, 2000, should not be included in the damage award and
consequent |y subtracted $1747.00 from $158, 867. 61 thereby arriving at
a judgnent of $157,120.61. Paintiff, however, failed to note that
the sum due on the invoices issued between Septenber 1, 1999 and
March 13, 2000 is $173.50 and not $244.50. Consequently, the judgment
handed down fromthe bench nust be decreased by seventy-one dollars.



prejudgnent interest is 18 percent per year as indicated on
plaintiff’s invoices or whether the Rhode Island statutory
rate of 12 percent per year applies. Second, the dates from
whi ch prejudgnent interest should be cal cul ated nust be
ascertained. It is to the first of these two issues that this
Court now turns.

A. Rate of Prejudgnment I|nterest

Two proposed interest rates are before this Court.
Plaintiff clainms that the applicable rate of interest is 18
percent per year, because each invoice which plaintiff issued
to defendant expressly stated that a 1.5 percent per nonth
service charge would be applied to overdue accounts. See Pl.
Post Trial Mem at 1. Plaintiff asserts that the 1.5 percent
service charge clause on each invoice conforms with the
requi renments of R 1. Gen. Laws 8 6A-2-207 (2001) which governs
the incorporation of additional terns to a contract and as
such should be incorporated into the sales contract. See id.
at 2.

Def endant, however, argues that the 1.5 percent service
charge cl ause does not conformto the requisite statutory
requi renents, because by ignoring the service charge
provi si on, defendant did not manifest its acceptance of the

clause in question. See Def. Post Trial Mem at 3.
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Consequently, defendant asserts that in the absence of an
ot herwi se provided for contractual interest rate, Rhode Island
|l aw requires the application of a 12 percent statutory rate of
interest to a decision awardi ng noney damges. See id. at 2,
5.

In order to determ ne the amobunt of interest owed
plaintiff, this Court nust apply the laws of the State of
Rhode I|sl and, because this case arises under federal diversity

jurisdiction pursuant to 28 U.S.C. 8§ 1332 (2000). See Fratus

V. Republic Western Ins. Co., 147 F.3d 25, 30 (1st Cir. 1998).
Therefore, this Court nust exam ne the Uniform Comrercial Code
as adopted by Rhode Island in order to determ ne whether the
18 percent service charge clause on plaintiff’s invoices was
i ncorporated into each sales contract as an additional term
If the 1.5 percent service charge is an additional term then
the statutory rate does not apply. The relevant U C. C
provi sion at issue is 8 6A-2-207(2) (2001). This section
st at es:
The additional ternms are to be construed as proposals for
addition to the contract. Between nerchants such terns
beconme part of the contract unless: (a) The offer
expressly limts acceptance to the ternms of the offer;
(b) They materially alter it; or (c) Notification of
obj ection to them has already been given or is given

within a reasonable tine after notice of themis
recei ved.

11



ld.? Wth regard to subsection (a), an express limtation
provi des a contracting party with “unanbi guous notice” that
t he acceptance of an offer is |[imted to the ternms of that

of fer. JOM Inc. v. Adelle Plastics, Inc., 193 F.3d 47, 53

(1t Cir. 1999). In the present case, neither defendant’s
purchase orders nor any additional evidence offered at trial

i ndi cat ed that defendant unanbi guously notified plaintiff that
plaintiff’s ability to accept the purchase orders was
expressly limted to the ternms of those orders. Since there
was no unanbi guous notification of an express |imtation,
subsection (a) does not preclude the incorporation of the 1.5
percent service charge on plaintiff’s invoices.

Subsection (b), which prohibits the incorporation of
terms which materially alter a contract, |ikew se does not
prevent incorporation in this case. One of the purposes of
prohi biting the incorporation of terms which materially alter

a contract is to protect a party, which does not have any

2A nerchant is defined as:
A person who deal s in goods of the kind or otherw se by his or
her occupation holds himor herself out as havi ng know edge or
skill peculiar to the practices or goods involved in the
transacti on or to whom such know edge or skill may be
attributed by his or her enploynent of an agent or broker or
other intermediary who by his or her occupati on hol ds hi mor
hersel f out as havi ng such know edge or skill.
RI. Gen. Laws 8 6A-2-104 (2001). It is undisputed that both parties
in this case are nerchants within the neaning of this section.

12



express awareness of the additional terms, from surprise and
undue hardship. See 8 6A-2-207(2)(b) cnm. 4.3 Wile Comment
4 lists clauses which would materially alter a contract,
Comrent 5 of the statute clearly explains that there exist
additional terns which do not involve any el enent of
unreasonabl e surprise. See id. cnt. 4-5. Comment 5
explicitly states that these types of clauses should be
i ncorporated into the contract provided no seasonable
obj ecti on has been given. 1d. One such cl ause that warrants
i ncorporation according to Conment 5 is “a clause providing
for interest on overdue invoices.” |d. Thus, the comentary
itself encourages the incorporation of the 1.5 percent
interest charge in this case.

Furthernore, Rhode |Island case | aw has adopted this

position. See Tim Hennigan Co., Inc. v. Anthony A. Nunes,

Inc., 437 A . 2d 1355, 1357 (R 1. 1981). In that case, Tim
Henni gan Co. brought suit for goods sold and delivered to

Ant hony A. Nunes, Inc. 1d. at 1355. Nunes initiated the
transactions by mailing two purchase orders to Henni gan, and
Hennigan in turn sent invoices to Nunes expressly stating that

Henni gan woul d charge Nunes an 18 percent carrying charge on

*Wiile Oficial Conments to the Uniform Comrercial Code do not
have the force of law, they are hel pful in interpreting the statutory
text. See JOV] 193 F.3d at 57 n. 6.

13



any overdue accounts. 1d. at 1356. Nunes appealed the trial
court’s ruling that the 18 percent charge was incorporated
into the contract. 1d. at 1357. The Rhode Island Suprene
Court agreed with the trial court and held that the interest
termon the invoices was incorporated into the contract in
accordance with 8 6A-2-207. 1d. Indeed, this appears to be
the majority rule as a nunber of circuits have reached the

same concl usi on. See, e.q0., Northrop Corp. v. Litronic

| ndus., 29 F.3d 1173, 1175 (7'M Cir. 1994); Anerican Ins. Co.

v. El Paso Pipe and Supply Co., 978 F.2d 1185, 1190 (10'M Cir.

1992); Md-South Packers, Inc. v. Shoney's Inc., 761 F.2d

1117, 1123 (5" Cir. 1985); but see Graham Paper Co. v.

Schottco Corp., 555 F.2d 193, 197 (8" Cir. 1977) (explaining

that a one percent service charge witten in small print on
plaintiff’s acknow edgnent form did not becone part of the
contract, but that plaintiff was entitled to the M ssouri
statutory interest rate of six percent). Therefore, in |ight
of Comment 5 and the case | aw adopting that commentary, the
1.5 percent service charge on each invoice appears to be the
governing interest provision in this case.

Furthernore, Coment 6 of 8§ 6A-2-207 also favors the
i ncorporation of the 1.5 percent service charge. Coment 6

addresses the question of notification under subsection (c) of

14



the statute. The relevant portion of Comment 6 states, “[i]f
no answer is received within a reasonable tinme after

additional terns are proposed, it is both fair and
commercially sound to assunme that their inclusion has been
assented to.” 1d. At trial, plaintiff introduced its
invoices into evidence. A pre-printed statenment appears on
each of those invoices stating that a service charge of 1.5
percent per nonth woul d be assessed on overdue accounts. See,
e.g., Pl.”s Ex. 6. Neverthel ess, defendant asserts that by
ignoring the 1.5 percent interest term when defendant tendered
payment, defendant manifested its rejection of that term

Def. Post Trial Mem at 4. |In support of its position,

defendant relies on F.D. MKendall Lunber Co. v. Kalian, 425

A.2d 515, 518 (R I. 1981) in which the Rhode Island Suprene
Court noted that a party who signs a delivery receipt

“mani fests his assent to it and cannot |ater conplain that he
did not read the instrument or that he did not understand its
contents.” This witer agrees with this comopn sense
proposition, but disagrees with defendant’s extrapol ati on that
a party, therefore, nust affirmatively assent to the addition
of an interest termbefore the termis incorporated into a
contract. See Def. Post Trial Mem at 3. |ndeed, defendant’s

position directly contradicts the statutory expl anation

15



provi ded by Comrent 6, because the first sentence of that
Comment indicates that by ignoring a non conflicting
additional term a nerchant mani fests acceptance of that
additional term See 8 6A-2-207 cnt. 6.

Just as the | anguage of Comment 6 explains that a party
to a contract nust affirmatively act in order to manifest the
party’s objection to any proposed additional terms, so too
does the case law indicate that 8 6A-2-207 requires nore than
a party’s passive di savowal of the proposed terns. See, e.q.,

Rangen, Inc. v. Valley Trout Farnms, Inc., 658 P.2d 955, 964

(I daho 1983) (explaining that cases dealing with the issue
have ordinarily involved witten notice). This Court need not
det erm ne whet her an objecting party nust provide witten
notification or whether oral notification suffices to satisfy
t he requirenent of 8 6A-2-207(2)(c), because it is evident
that defendant in this case did not provide plaintiff with any
notice of objection. Consequently, the first part of Comment
6 indicates that the 18 percent service charge shoul d be
i ncorporated into the contract.

Thus, in light of the statutory requirenments set forth in
8 6A-2-207 and the applicable commentary, the proper interest
rate in this case is 18 percent, and not the Rhode Island

statutory rate of 12 percent.

16



B. The Date from which Interest is Cal cul ated.

While the commentary to 8 6A-2-207 and its acconpanying
case law point to 18 percent as the applicable rate of
interest in this case, it is |less clear fromwhat date the
prejudgnment interest should be cal culated. The evidence at
trial established that the payment term “Net 20" proxi no” on
plaintiff’s invoices refers to the 20'" day of the next nonth.
Thi s means that depending on when the goods and invoices were
sent, defendant woul d have anywhere from 20 to 50 days to
remt paynment.* Defendant’s purchase orders, on the other
hand, provided that defendant would have 30 days to pay for
orders placed between August 1999 and Novenber 1999 and 60
days to pay for the remni nder of the orders. Although these
paynment ternms do not differ dramatically to the extent that
payment woul d be due under both the invoices and the purchase
orders within the same general tinme period, both sets of terns
do not consistently provide for the same precise due date.
| ndeed this Court needs a definitive date in order to

cal cul ate the amount of prejudgnent interest due plaintiff,

“Def endant woul d have 20 days to pay for the goods if the
i nvoi ce and goods were sent on the last day of the month. On the
ot her hand, defendant woul d have 50 days to pay for the goods if the
i nvoi ce and goods were sent on the first day of the nmonth. Thus,
dependi ng on when the invoice and goods were sent, defendant woul d
have between 20 and 50 days to pay for the goods.

17



and thus must turn to the U C.C. and existing case lawto
resol ve this issue.

The difficulty in ascertaining a concrete date, however
is attributable to the convoluted world of the Uniform
Comrerci al Code. While the comentary and acconpanyi ng case
| aw t hat di scusses the incorporation of interest clauses on
invoices clearly leads in one direction, the sane is not true
when there is a question regarding conflicting terns. Rhode
I sland’s U.C. C. does not specifically address what should be
done in this case. That is, the U C C provisions do not
expl ain what terms constitute a contract when a witten offer
and a witten acceptance contain conflicting terms. |In fact,
only Conmment 6 speaks to the problem and the Comrent itself
is confusing on the issue. See Ronald A. Anderson, Anderson

on the Uniform Commercial Code, 8 2-207:108 at 617 (1997).

Comment 6 provides in relevant part:
VWhere clauses on confirmng forns sent by both parties
conflict each party nust be assumed to object to a cl ause
of the other by hinself. As a result the requirenent that
there be notice of objection which is found in subsection
(2) is satisfied and the conflicting terns do not becone
a part of the contract.

8§ 6A-2-207 cmt. 6. The difficulty with the Oficial Coment

is that it addresses conflicting clauses on confirmng forns

whi ch has been interpreted to mean “merchant confirmations of

18



a prior oral agreenent.” Superior Boiler Wrks, Inc. v. RJ.

Sanders, Inc., 711 A . 2d 628, 635 n. 8 (RI. 1998). WlIlliam

Hawkl and has expl ained that the very definition of
“confirmati on” presupposes that a contract has al ready been

made. WIlliam D. Hawkl and, Hawkl and U.C.C. Series 8§ 2-207:5

(Art 2) (2001). Hawkland argues that the confirmation

| anguage in 8 6A-2-207(1) and Comment 6 actually means
“validation,” and therefore, this part of the Code only
applies when the parties nust satisfy the Statute of Frauds
due to a previously formed oral agreenent. 1d. According to
Hawkl and, Comment 6 indicates that a witten confirmation
satisfies the Statute of Frauds if the confirmng forns are
sent within a reasonable time after the parties entered into
the oral agreement. 1d. Thus, the Rhode Island Supreme Court

in Superior Boiler Wrks concluded that the | anguage of

Comrent 6 does not provide sufficient guidance in determ ning
how to reconcile conflicting ternms on invoices and purchase
orders where a prior oral agreenent does not exist. See 711
A.2d at 635 n. 8.

| ndeed, the circuits thenselves are divided on howto

interpret Comment 6. The Tenth Circuit in Daitom Inc. v.

Pennwalt Corp., 741 F.2d 1569, 1578-1579 (10" Cir. 1984)

expl ai ned that there are three approaches which can be used to

19



address the problem of different, as opposed to additional,
terms under 8§ 2-207(2). That Court explained that the first
option is to treat “different” terns the same as “additional”
terms under 8§ 2-207(2). 1d. at 1579. The different terns,

t herefore, would never beconme part of the contract under § 2-
207(2) (b), because they would always materially alter the
contract as formed by the offeror’s ternms. 1d. The second
approach adopts Hawkl and’s position. This approach reads § 2-
207(2) and Conmment 6 literally thereby concludi ng that
subsection (2) and the first sentence of Coment 6 do not
apply to “different terns” since only “additional ternms” are
mentioned. |d. Furthernore, as was discussed above, the
remai ni ng portion of Conmment 6 does not apply, because
conflicting or “different terns” nmust be present on confirm ng
forms which indicates the presence of a prior oral agreenent.

| d. See al so Hawkl and, § 2-207:5.

The third option, called the “knock out” rule, is the
pr ef er abl e approach according to the Tenth Circuit and the

Rhode Island Suprenme Court. See Daitom 741 F.2d at 1579;

Superior Boiler Wrks, 711 A .2d at 635. Under this approach,

conflicting terns are not incorporated into the contract, and
the offeree’s invoice is treated only as an acceptance of the

terms in the offeror’s purchase order which do not conflict.

20



See Daitom 741 F.2d at 1579. The conflicting terns

essentially cancel each other which consequently |eaves a
bl ank in the contract to be filled with a U C.C. “gap-filler”

provi sion. Superior Boiler Whrks, 711 A 2d at 635. The Tenth

Circuit in Daitom stated that Comment 6 itself supports this
approach to at least a limted extent, since it discusses a
“knock out” rule for conflicting terns in confirmng forns
even though it does not discuss how conflicting terns shoul d
be treated when those fornms are sinply purchase orders and
invoices. 741 F.2d at 1579.

Nevert hel ess, not all courts have concl uded that Coment
6 only applies to confirmng forms of a prior oral agreenent.

See, e.qg., Reilly Foam Corp. v. Rubbermaid Corp., 206 F. Supp.

2d 643, 654 (E.D.Pa. 2002) (“Advocates of the knockout rule
interpret Conment 6 to require the cancellation of terms in
both parties’ docunents that conflict with one another,

whet her the ternms are in confirmation notices or in the offer
and acceptance thenselves.”) (Enphasis added.) The First
Circuit discussed the issue of conflicting purchase orders and

acknowl edgnent forms in lonics, Inc. v. Elmwod Sensors, lnc.,

110 F. 3d 184 (1st Cir. 1997), and treated themthe same as

confirm ng fornms under Comrent 6. That court applied the
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Massachusetts version® of 8§ 2-207 and its accompanyi ng Conment
6 and concluded that “where the terns in two forns are
contradi ctory, each party is assunmed to object to the other
party’'s conflicting clause.” |1d. at 189. Although lonics

i nvol ved an acknow edgnent form and not an invoice per se, the
formin lonics was conparable to an invoice, because rather
than confirm ng a prior oral agreenent, the acknow edgment
form served as an acceptance of the purchase order, nmuch |ike
plaintiff’s invoices in the present case. Thus, although the
forms in lLonics were not confirmation fornms, and although
there was no indication that the parties had formed a prior
oral agreement, the First Circuit neverthel ess applied § 2-207
and Comment 6 to that case.

The difficulty with 8 2-207, however, primarily lies with
the statutory analysis and not the ultimte outcone in any
given case. Wiile courts may di sagree about whether the
application of Comment 6 is limted to forms which confirma
prior oral agreement or whether the |anguage of that Comment
can be stretched to include purchase orders and invoices as
well, at the end of the day, the clear majority position is to

apply the “knock out” rule to conflicting ternms. See, e.q.

The Massachusetts version of the UCC 8§ 2-207 is identical to
8 B6A-2-207 of the Rhode I|sland CGeneral Laws.
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Superior Boiler Wrks, 711 A 2d at 635; Reilly, 206 F. Supp.

2d at 654; Westinghouse Elec. Corp. v. N elsons, Inc., 647 F.

Supp. 896, 901 (D. Colo. 1986) (applying Col orado |law); St.

Paul Structural Steel Co. v. ABlI Contracting. Inc., 364 N W2d

83, 86 (N.D. 1985) (applying M nnesota | aw); Owens-Corning

Fi berglas Corp. v. Sonic Dev. Corp., 546 F. Supp. 533 (D. Kan.

1982) (applying Kansas |law). Consequently, the ternms to which
both parties have agreed becone the contract, and the U C. C
provi sions act as gap-fillers. Yet the rationale for why

t hose terns should not be incorporated into the contract is
clearly still open to debate.

Nevert hel ess, since this Court is sitting in diversity,
this witer nust apply the substantive | aw of Rhode Island as
interpreted by the Rhode |Island Suprene Court in order to
determ ne how much prejudgnent interest should be awarded to

plaintiff. See Fratus, 147 F.3d at 30. Therefore, this Court

must utilize the “knock out” rule as adopted by the Rhode
| sl and Supreme Court in order to determ ne the appropriate due

date under the parties’ contracts. See Superior Boiler Wrks,

711 A 2d at 635 (concluding that “both prudence and the wei ght
of authority favor adoption of the knock-out rule as the | aw
of this jurisdiction”). Since this Court concludes that the

due date provisions on the respective purchase orders and
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i nvoi ces conflict, those provisions should not be incorporated
into the contract.

This Court consequently mnmust turn to the U C.C. and its
gap-filler provisions in order to fill in the m ssing paynent
due date. The relevant U.C.C. provision is RI. Gen. Laws 8§
6A- 2-309 (2001). Section 6A-2-309(1) specifically states that
“the time for shipnent or delivery or any other action under a
contract if not provided in this chapter or agreed upon shal
be a reasonable tine.” [d. (enphasis added). The O fici al
Comment to subsection (1) explains that a reasonable tine
depends upon the circunmstances surrounding the contractual
relationship.® This Court, therefore, finds that a reasonable
time for paynment in this case is sixty days.

As was di scussed above, the “Net 20'" proxi mo” | anguage on
plaintiff’s invoices creates a due date period ranging from 20
to 50 days. This substantial variance does little to aid this
Court in assessing a concrete due date for each individual
contract that was formed. Consequently, this Court |ooks to

def endant’ s proposed due dates for guidance. Although the

5xficial Comment 1 to 8 6A-2-309(1) explains that a reasonabl e
time “depends upon what constitutes acceptable comercial conduct in
view of the nature, purpose and circunstances of the action to be
taken. Agreenment as to a definite tine...may be found in a term
inmplied fromthe contractual circunstances, usage of trade or course
of dealing or performance as well as in an express term
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initial purchase orders required payment within 30 days, this
Court concludes that those purchase orders were issued during
what was essentially a trial period for the parties. From
August 1999 t hrough Novenber 1999, the parties began to
devel op a commercial relationship but did not cenent that
relationship until Novenmber 10, 1999. Although the Novenber
10, 1999 letter did not establish an enforceabl e contractual
relationship per se, the parties relied on the letter as if a
contract had in fact been forned. Since the payment term
becanme 60 days on defendant’s purchase orders after Novenber
10, 1999, defendant clearly expected that it would remt
payment to plaintiff within that tinme frame as a result of the
parties’ letter agreenment. It is reasonable to concl ude,
therefore, that had the parties attenpted to enter into a
written contract in August 1999, defendant probably woul d have
insisted on a paynent period of 60 days at the outset.
Consequently, since the 60 day requirenment on the purchase
orders appears to have been defendant’'s favored tinme period
during which to remt paynent, and in light of plaintiff’s

wi dely varying “Net 20'" proxim” term this Court finds that
60 days is a reasonable and consistent termto incorporate
into each purchase and sales contract bearing in m nd that

def endant was purchasing for resale and needed tinme to be paid
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by the ultinmate purchaser.
I11. Conclusion

For the aforenentioned reasons, plaintiff is entitled to
damages in the amount of $157,049.61 plus prejudgnment interest
at the rate of 18 percent per annum Prejudgnent interest
shal | be cal cul ated on each sum due 60 days fromthe date of
each invoice. The calculation is attached as Appendix A. The
Clerk shall enter judgnment for plaintiff on the conplaint for
$157, 049. 61 plus prejudgnment interest of $70,805 for a total
of $227,854.61.

The Clerk shall also enter judgnent for plaintiff on
def endant’ s countercl ai ns.

It is so ordered.

Ronal d R Lagueux
Seni or Judge
January 15, 2003
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APPENDI X A

Dat e Due Date Pr ej udgment Total =
of 60 Days After Anount Due I nt er est Anount Due +
I nvoi ce I nvoi ce at Rate of Pr ej udgnent
18% per annum I nt er est
March 31, 2000 May 30, 2000 $ 7,114.007 $ 3, 844.008 $10, 958. 00
April 6, 2000 June 5, 2000 $ 2,390.00 $ 955. 00 $3, 345. 00
April 20, 2000 June 19, 2000 $19, 061. 14 $ 8,469.00 $27,530. 14
May 10, 2000 July 9, 2000 $50, 156. 20 $23, 025. 00 $73,181. 20
May 17, 2000 July 16, 2000 $ 7,717. 14 $ 3,656.00 $11, 373. 14
June 2, 2000 August 1, 2000 $21,117. 39 $ 8,980.00 $30, 097. 39
June 12, 2000 August 11, 2000 $ 8, 400. 00 $ 3,552.00 $11, 952. 00
June 16, 2000 August 15, 2000 $21,812. 74 $ 9,724.00 $31, 536. 74
July 10, 2000 Sept. 8, 2000 $19, 281. 00 $ 8, 600. 00 $27, 881. 00

This figure represents the total anmount owing on plaintiff’s
i nvoi ces dated Septenber 1, 1999 to March 31, 2000. See PI's. Ex.
12.
8Each anmount in this colum was derived in the follow ng nanner:
($7,114.00 x 18% / 365 days = $4.00 per day
$4. 00 per day x 961 days = $ 3844.00

961 days is the nunber of days between the date in Colum 2 (“60 Days
After Contract Breach”) and January 15, 2003, the judgenent date.
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Tot al

$157, 049. 61

$70, 805. 00

$227, 854. 61
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