UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

SANDRA F. ROSSI ,
Pl ai ntiff,
V. C. A. No. 02-485L
AM CA MUTUAL | NSURANCE

COVPANY,
Def endant .
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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on Defendant’s Mtion for
Summary Judgnent on all seven Counts in Plaintiff’s Conpl aint.
Plaintiff charges that Defendant, her former enployer, unfairly
di scrim nated against her by term nating her enploynent, in
contravention of federal and state | aws.

After consideration of the evidence submtted by the parties
and a review of the pertinent law, this Court concl udes that
summary judgnent will be granted, in favor of Defendant, on al
Counts of Plaintiff’s Conplaint.

Backgr ound

Sandra F. Rossi (hereinafter “Rossi” or “Plaintiff”), of
Li ncol n, Rhode Island, was born in 1937 and conpl eted a high
school education. Am ca Miutual |nsurance Conpany (hereinafter
“Am ca” or “Defendant”) is headquartered in Lincoln, Rhode
| sl and. As of March 2001, when Rossi’s active enploynent at
Am ca ended, she had worked there for about twenty-five years,

for nost of that tine as a Premium Processor Il in the Accounting



Depart nent .

As a Prem um Processor |1, Rossi sorted through the incom ng
mai |, opening and processi ng envel opes contai ni ng prem um
paynments. Mich of the work was automated, as there was a nachine
that slit open the envel opes (the OPEX 50) and anot her machi ne
that sorted the invoices and the checks (the NDP 500). Rossi had
to carry bins filled with envel opes and paynents back and forth
to the machines. |In addition she operated the machi nes, which
consi sted of pressing the buttons to turn the nmachi nes on,
keepi ng the paper flow ng through the machi nes, and occasionally
changi ng the ribbons.

In recent years, Rossi suffered from di abetes, asthma and
chronic pul nonary lung di sease. Despite these ailnents, there
does not appear to have been any adverse inpact on Rossi’s
enpl oyment until March 15, 2001, when Rossi’s physician, Dr.
Curtis Mello, a specialist in pulnmonary and critical care
medi ci ne, directed that she use a portabl e oxygen device twenty-
four hours a day. The follow ng day, Rossi called Amca’s
occupational nurse, D anne WIlkie, and infornmed her of the
situation. Later that day, Rossi net with the nurse and
presented a note fromDr. Mello explaining that she required
oxygen during work hours.

This news triggered a series of neetings, phone calls and e-
mai | s anong Am ca staff and Rossi during the next several days,
during which tinme Rossi stayed honme fromwork. The Am ca staff

menbers were primarily concerned about the safety of Rossi
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continuing to operate the mail sorting machi nes whil e hooked up
to a portable oxygen tank. It was conceivable, they opined, that
t he machi nes coul d generate a spark, caused by static
electricity, or a staple or paper clip going through the

machi nes, which m ght pose a fire hazard around an oxygen tank.
In addition, they feared that the tubes of the tank extending to
her nostrils could get tangled in the machines, or that the tank
woul d make it difficult for Rossi to nove around the office with
the mail bins.

To address these concerns, Am ca conducted an inform
investigation. Fred Brown, Rossi’s immedi ate supervisor,
contacted the sales representative for the Opex 50 who told him
that it was probably “not a good idea” to use an oxygen tank near
the machine. Brown also called the account manager for the NDP
50, who said it probably “wasn’t all that safe” to operate the
machi nery whil e using oxygen. Both suggested that Brown contact
their conpanies’ |egal counsel if Am ca wanted sonething in
witing. Nurse Wlkie called “Derek,” (last name Plante) the
techni ci an who had provi ded Rossi with her oxygen tank. She says
that Derek told her that, while |iquid oxygen was very safe, he
“coul d not guarantee there would not be a problem”™ Derek also
stated that, “All patients on oxygen are told to keep at |east
eight feet away fromflanmes or ignition sources.” Rossi disputes
that this is what Derek told WI ki e although she has no personal
knowl edge of the conversation.

In the meantine, Rossi net with Patricia Talin, vice
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presi dent for human resources, and Maribeth WIIlianmson, vice
president for accounting. At this neeting, Talin and WIIlianson
expressed their concerns over the perceived safety hazards of
usi ng oxygen in the vicinity of the mail sorting nmachines.
Beyond this topic, the substance of the neeting is disputed by
the parties.

The Am ca enpl oyees recall that Rossi recognized and agreed
that it m ght be dangerous for her to operate the nmachines while
she used the oxygen tank. They claimthat they di scussed anot her
job that m ght work out for her, an “imaging” job, but that Rossi
wasn’'t interested because it was in a different building in the
Am ca conplex. In addition, they renmenber offering Rossi
preferential treatnent on any positions that m ght become open,
and suggesting that Rossi take sone tests conducted by the human
resources departnent to determ ne her qualifications.

Rossi recalls being told that, because of the safety
concerns, Amca no |longer had a job for her. Wen she asked if
that meant she had to quit, they nentioned the possibility of the
i magi ng job, but they had to check out what machi nery was
involved in that position. Rossi does not recollect that she
concurred about the dangers posed by the oxygen tank. She
recalls expressing interest in the imaging job. Rossi does not
recall any discussion of preferential hiring for other positions.
As for the qualifications tests, she states that she told Talin
and WIllianson that she had already taken those tests.

According to Rossi, the next day, a scheduled flex day off
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for her, Talin called her at honme to explain that Am ca had
determ ned that the inmaging job would not be appropriate. But

Tal in had anot her proposal: the conpany would permt Rossi to use
her accurnul ated sick time — 110 days — which, along with 48 days
of vacation “donated” by two Am ca executives, would carry her to
her 65th birthday when she could retire with full benefits.

Rossi told Talin that she had hoped to work beyond age 65, and
that she didn't like the idea of taking her coll eagues’ vacation
time. Talin suggested that Rossi take sone tinme to think it

over, and the phone call was concluded. Wthin the hour,

however, Rossi called her back and accepted the proposal.

Talin told Rossi that Amca would require a letter from her
doctor stating that she was unable to work, but that she could
start taking her sick days right away. A few weeks |ater, Rossi
returned to the office to clean out her desk and her accounting
col | eagues threw a retirenent party for her. On April 4, 2001
Rossi sent a letter to Amca’'s president. Her letter stated:

| wasn’t satisfied with the way | was treated
by Personnel. They told ne |I couldn’t
continue ny job, because of the oxygen and

t he sparking hazard. And - they called ne
over to tell me they had nothing in the way
of a job to offer ne.

When | called Social Security, they told ne
that was against the law — and to speak with
an attorney. That’'s when | called you.
Sonmehow this all worked out. Personnel
phoned ne at honme to tell me I had enough
sick tinme and vacation tine to carry ne

t hrough until February 1, 2002, when | could

officially retire at age 65. | want to thank
you for any input you may have had.
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Pursuant to this arrangenent with Am ca, Rossi went on to
coll ect her regqular pay from March 27, 2001, to February 1, 2002,
her effective retirenment date. Her accunul ated sick | eave was
augnented by 48 days of vacation | eave donated by two Am ca
executi ves.

On April 25, 2001, Amca received the “Certification of
Health Care Provider” fromDr. Mello. In the Certification, Dr.
Mell o expl ains that Rossi suffered from oxygen dependent
enphysenma; that she was unable to perform her normal duties; and
that she was unable to performwork of any kind. Also in Apri
2001, Rossi applied for tenporary disability insurance (TDI) from
the State of Rhode Island, obviously based on her doctor’s
certification. 1In deposition testinony, Rossi stated that she
recei ved TDI paynents of approximtely $600 a nonth for eight or
nine nonths during this time period. Pursuant to Rhode Island
statute, to be eligible for tenporary disability insurance
paynents, a person nust be “unenpl oyed and unable to performhis
or her regular or customary work or services.” Rhode Island
General Laws 8§ 29-39-2 (19).

Apparently, sonme weeks after |eaving active enpl oynent at
Am ca, and while receiving TDI paynents and sick pay from Am ca,
Plaintiff’s condition inproved. Plaintiff was advised by her
doctor that she could forgo use of the oxygen tank if she was
sinply sitting for a period of time. She never infornmed anyone
at Am ca of this changed condition, did not seek to cone off sick

| eave and resune active enploynent at Am ca, and did not seek to
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revoke her election to retire.

I n Decenber 2001, while still on the Am ca payroll, Rossi
filed a conplaint with the Rhode |Island Comm ssion for Human
Ri ghts, and the federal office of the Equal Enpl oynent
Qpportunity Commi ssion. In the conplaint, Rossi asserted that
Am ca di scrimnated agai nst her when it “forced” her “separation”
fromthe conpany. However, at no time during her period of |eave
from March 2001 to February 2002, did Rossi nake any attenpt to
rescind her election to retire or to revisit her |eave
arrangenent in any way — despite the fact that she was still an
enpl oyee of Amca and still on its payroll.

On February 1, 2002, while her Human Ri ghts Conmi ssion
conpl ai nt was pending, Rossi’s retirenent becane effective. At
that tinme, she began to receive her full pension from Am ca, as
wel | as continued health and dental insurance under her Am ca
plan. In addition, she applied for and received social security
retirement benefits.

In May 2002, Rossi began working at a desk job at Rhode
| sl and Hospital in the area of patient information. |In Septenber
2002, she received the procedural “Notice of Right to Sue” from
the EEOCC. Rossi then filed her conplaint in this Court in
Novenber, 2002.

Anal ysi s
St andard of Revi ew

When ruling on a notion for sunmary judgnment, the court nust

look to the record and view all the facts and i nferences
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therefromin the |light nost favorable to the nonnoving party.

Conti nental Casualty Co. v. Canadian Universal Ins. Co., 924 F.2d

370, 373 (1st Cir. 1991). Federal Rule of G vil Procedure 56(c)
requires that summary judgnent be granted if there are no
di sputed issues of material fact, and the noving party is
entitled to judgnent as a matter of law. A material fact is one

which affects the lawsuit’s outcone. URI Cogenerati on Partners

L.P. v. Board of Governors for Higher Education, 915 F. Supp.

1267, 1279 (D.R 1. 1996). Factual disputes are genui ne when,
based on the evidence presented, a reasonable trier of fact could

return a verdict for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

To win summary judgnent on a particular count of the
conplaint, the noving party nust show that “there is an absence
of evidence to support” the nonnmoving party’s claim Cel ot ex

Corp. v. Catrett, 477 U S. 317, 325 (1986). In response, the

nonnovi ng party cannot rest on its pleadings, but nust “set forth
specific facts denonstrating that there is a genuine issue for
trial” as to the claimthat is the subject of the sumary

judgnment notion. Jdiver v. Digital Equipnent Corp., 846 F.2d

103, 105 (1st G r. 1988).
Count |

Rossi charges that Am ca viol ated federal |aw prohibiting
wor kpl ace di scrim nation against those with disabilities, 42
US C 8§ 12101 et seqg., known as the Anericans with Disabilities

Act or “ADA.” In order to prevail on a claimunder the ADA:
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...a plaintiff nust prove by a preponderance
of the evidence (1) that she was disabl ed

wi thin the neaning of the ADA;, (2) that she
was able to perform wth or w thout
reasonabl e accommodati on, the essenti al
functions of her job; and (3) that the
adver se enpl oynent deci sion was based in
whole or in part on her disability.

Sot 0- Ccasi 0 v. Federal Express Corp., 150 F.3d 14, 18 (1st Grr.

1998). There is no dispute between the parties that Rossi was
di sabled within the meani ng of the ADA.

As for part two of the test, Defendant argues that Rossi was
unable to performthe essential functions of her job because of
the safety threat posed by the office machines and the oxygen
tank. In March 2001, Am ca conducted only a prelimnary and
informal investigation into the potential hazards of utilizing a
portabl e oxygen tank in this particul ar workpl ace environnent.
Since this lawsuit was filed, both sides have found experts who
are prepared to present apparently contradictory testinony.

Amca, if required, wll present expert testinony that the
situation posed a grave risk to Rossi and her coworkers. Rossi,
on the other hand, would present evidence to show that there were
no risks associated with operating a mail sorting machine while
connected to an oxygen tank.

There may be a genui ne dispute as to whether Rossi could
have perfornmed the essential functions of her job while on
oxygen, and as to whether sonme reasonabl e accommodati ons coul d

have been made to enable her to continue working while on



oxygen.! Understandably, Amica never really eval uated these
i ssues because, anong other reasons, it thought that it had conme
up with a solution to the problemby permtting Rossi to bridge
her sick days and vacation tinme until retirenment age.

The di spute over whether Rossi could performthe essenti al

functions of her job, while genuine, is not material because

Plaintiff is unable to establish the third part of the prim

facie case as outlined by Soto-Ccasio: Rossi is unable to

denonstrate that there was an adverse enpl oynment action taken
agai nst her. Fromthe undi sputed evidence presented, it is
obvious that Plaintiff chose to retire rather than explore
further enployment options with Amca. It is pure speculation

t hat extended negoti ati ons between Rossi and Am ca woul d have
resulted in her release fromenploynment or that a suitable
position would not have been found for her. However, specul ation
of this nature is not sufficient to survive sunmary j udgnment

scrutiny. Celotex Corp. v. Catrett, 477 U S. 317, 322. As an

adverse enpl oynent decision is central to any claimof enploynent
di scrim nation, whether it be based on disability, age, race,
color or creed, Rossi’s inability to show that any adverse action
occurred is fatal to all five of her clains alleging workpl ace
di scrim nation.

In the present case, Am ca nade a very attractive offer to

Rossi, given her age and deteriorating health, and she clearly

! Rossi never requested any particul ar accommodati on, then or
| ater.
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accepted the offer. In a simlar case, Schuler v. Polar

oid

Corp., 848 F.2d 276 (1st Cr. 1988), the First Crcuit,

anal yzing an age discrimnation claim wote:

Schul er,

At the outset, we note that Schul er cannot
base his ‘age discrimnation claimupon the
attractive terns that the severance plan
offered. That plan was a carrot, not a stick
and for reasons the Seventh Crcuit has set
forth in Henn v. National Geographic Society,
819 F.2d 824, a ‘carrot’ cannot ordinarily
violate the Age Discrimnation in Enploynent
Act, 29 U S. C. 88 621-634 (1982); that act
does not forbid treating ol der persons nore
generously than others.

in

848 F.2d at 278; see also Dom nguez v. Eli Lilly & Co.,

958 F. Supp. 721 (D.P.R 1997).

In

t he Henn case, cited above, the Seventh Circuit

revi ewed

a generous early retirenent plan offered to the magazine’s

advertising sales staff who were over the age of fifty-five.

Sever a

sal esnen opted for the early retirenent package,

regretted it later and sued the conpany for age discrim

claimng that fear of losing their jobs due to declining

but

nati on,

advertising sales had forced themto take the conpany’s offer.

The Henn Court w ote:

The “prima facie case” in the | aw of
discrimnation is a shorthand for the
constellation of events that raises a

suspi cion of discrimnation — enough so to
require the enpl oyer to explain his conduct.
When a court can identify some circunstances
that “give rise to an inference of unl awf ul
discrimnation” it may treat simlar
circunstances as creating a presunptive case
of discrimnation in the future. Wen
simlar circunstances woul d not support an

i nference, they should not be treated as a
prima facie case of discrimnation.
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Retirenent is an innocuous event, coning once
to many enpl oyees and nore than once to sone.
Retirenent is not itself a prina facie case
of age discrimnation, not unless al
separations fromenploynent are. And as we
have expl ai ned, an offer of incentives to
retire early is a benefit to the recipient,
not a sign of discrimnation. Taken

t oget her, these two events — one neutral, one
beneficial to the ol der enpl oyee — do not
support an inference of age discrimnation.
We agree with Coburn and Di anond that an
early retirenent package is a boon..

Henn v. National Geographic Soc., 819 F.2d at 828, (cites

omtted).

In order for Rossi to prove that she was forced out of her
enpl oynent, and forced into accepting the sick | eave and donat ed
vacation tinme arrangenment, she nust be able to show that she
woul d have been term nated had she not chosen the arrangenent.
She nust, at |east, present evidence to “give rise to an
i nference of unlawful discrimnation.” Henn, 819 F.2d at 828.
| nst ead, the undi sputed evidence shows that Rossi chose to retire
before further exploring her options wwth Am ca. Consequently,
the record presented to the Court does not support any reasonable
i nference that she would have been fired, or suffered any other
so-cal l ed “adverse enpl oynent decision.”

Rossi enjoyed her ten nonths of full pay from Am ca, using
up her own accumul ated sick | eave, as well as the vacation tine
donat ed by Am ca executives. During this period, because of her
doctor’s cooperation in deem ng her unable to work, she also
collected TDI benefits fromthe State of Rhode Island. Now, she
would like to “undo” her retirement. Henn, 819 F.2d at 830. She
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would i ke to turn the clock back to March of 2001 and litigate
the i ssue of whether she was capable of perform ng the essenti al
functions of her job while toting an oxygen tank — even in the
face of her physician's certification that she was disabled from
perform ng her normal work, and al so was di sabled from performng
work of any kind. Her attenpts at creating factual disputes out
of the situation as it existed in March of 2001 are unavailing.
She chose to remain on the conpany payroll, collect her ful
salary for sonme ten nonths and then retire. During that ten-
mont h period, she never attenpted to rescind or revoke her
decision to retire. She is now bound by that deci sion.

Plaintiff’s counsel keeps insisting that she was term nated
in March of 2001 despite the indisputable facts of this case. In
cases where a plaintiff accepts a severance package in exchange
for resignation fromenploynment, the First Crcuit | ooks to be
sure that the plaintiff/enployee made a knowi ng and voluntarily
wai ver of his or her federal civil rights, such as those

wor kpl ace protections afforded by the ADA. See Rivera-Flores v.

Bristol - Mers Squi bb Cari bbean, 112 F.3d 9, 10 (1st Gr. 1997);

Mel anson v. Browni ng-Ferris |Industries, Inc., 281 F.3d 272, 276

(1st Gr. 2002). However, those cases are not relevant to this
case because here Plaintiff was not term nated; she elected to
retire and, consequently, no issue of waiver arises in this case.
The I ong and short of it is that Plaintiff was not subjected to
an adverse enploynent action by Am ca and she cannot now attenpt

to “unretire” and argue noot issues that are part of the ancient
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history of this case. Therefore the Court grants Defendant’s
Motion for Summary Judgnent on Count | of the Conplaint.
Count ||

Count 1l alleges a violation of the Rhode Island G vil
Ri ghts Act of 1990, Rhode Island Gen. Laws § 42-112-1 (“RICRA").
The Rhode Island Suprene Court and this Court have consistently
held that RI CRA “provides broad protection against all forns of

discrimnation in all phases of enploynent.” Wird v. Gty of

Pawt ucket Police Dept., 639 A 2d 1379, 1381 (R 1. 1994). See

al so locanpo v. Hasbro, Inc., 929 F. Supp. 562, 573 (D.RI.

1996); Wss v. General Dynamics Corp., 24 F. Supp.2d 202, 211

(D.R 1. 1998).

Consequent |y, because this Court has concluded, in analyzing
her clai munder the ADA, that Plaintiff has failed to provide
sufficient evidence to establish that she suffered an adverse or
di scrimnatory enpl oynent action, the Court grants Defendant’s
Motion for Sunmary Judgnent on Count 11, the RICRA claim

Count 111

The Rhode Island Fair Enploynent Practices Act, Rhode Island
Gen. Laws 8 28-5-1 et seq., which unlike RICRA explicitly
prohi bits workpl ace discrimnation based on disability, also
requires evidence of an adverse, discrimnatory enploynent
deci sion. Consequently, as explained above, Defendant’s Mbdtion
for Summary Judgnent on Count |1l of the Conplaint is also
gr ant ed.

Count 1V
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Plaintiff again alleges workplace discrimnation and charges
Def endant with a violation of Rhode Island General Law § 42-87-1
et seq., “Cvil R ghts of People wwth Disabilities.” The
| anguage of this statute mrrors that of the federal Americans
with Disabilities Act, and therefore the analysis is the sane as
that presented for Count |I: Defendant’s Mtion for Sunmary
Judgnent on Count |V of the Conplaint is granted.

Count V

In Count V, Plaintiff alleges that Defendant violated the
federal Fam |y and Medical Leave Act, 29 U S. C. 8§ 2611 et seq.,
(“FMLA”). The FMLA provides that an eligible enployee may take
up to twel ve weeks of unpaid | eave in a year for, anong other
things, a serious nedical condition. Plaintiff clains that
Def endant retaliated agai nst her because she was eligible for
| eave under the Act.

In order to state a valid claimunder the FMLA, a plaintiff
nmust plead facts show ng that:

1) he or she is an eligible enployee as
defined by the Act;

2) the defendant is an enployer as defined by
t he Act;

3) the plaintiff was entitled to the | eave
provi ded by the Act; and

4) plaintiff nust give adequate notice to the

enpl oyer of his or her intention to take such
| eave.

De Hoyos v. Bristol Laboratories Corp., 218 F. Supp.2d 222, 224

(D.P.R 2002).

Wi |l e Rossi may have been eligible for | eave pursuant to the
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FMLA, there is no evidence presented that she ever requested a
| eave. The De Hoyos Court stated, “Wiere the plaintiff has an
option of claimng paid sick | eave or FMLA | eave, the enpl oyee
must nmake an el ection to be covered by the Act....The Act should
not be interpreted to give every term nated enployee the right to
retroactively claimthat his or her sick |eave should be
consi dered FMLA | eave, thereby supporting a claimpursuant to the
Act’s non-di scrimnation provisions.” De Hoyos, 218 F. Supp.2d
at 226. In the present case, Rossi never requested FMLA | eave
and cannot now bring a claimpursuant to its provisions.
Consequent |y, Defendant’s Mtion for Summary Judgnent on Count V
of the Conplaint is granted.

Count VI

In Count VI, Plaintiff charges that Defendant violated the
Rhode | sl and Wi stlebl owers’ Protection Act, RI.GL. 8 28-50-1
et seq. In sunmary, the statute prohibits an enpl oyer from
term nating, threatening, or otherw se discrimnating against an
enpl oyee because the enpl oyee reports, or is about to report, to
a public body that the enployer has violated a | aw, regul ation or
rule, or is about to do so. RI.GL. 8§ 28-50-3.

Rossi clains that Am ca term nated her because she
conpl ained of Am ca s conduct by filing a charge with the R |
Comm ssi on on Human Rights and the Equal Enploynent Cpportunity
Comm ssion, and by seeking to assert her rights under the Famly
and Medi cal Leave Act.

In interpreting the Rhode |Island Wi stleblowers’ Act, the
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First Crcuit has held that “an enpl oyee nust denonstrate that
there was a causal connection between the report and the

termnation.” Mrques v. Fitzgerald, 99 F.3d 1, 4 (1st Cr

1996). As this Court has determ ned that there was no
“termnation,” there is no cause of action under the Act in this
case.
Mor eover, the chronol ogy does not support a claimunder this
Act. Rossi chose to retire in March 2001, when she went on
oxygen and stopped working. She |ogged several nonths of sick
ti me and donated vacation days until her actual retirenment on
February 1, 2002. She filed her charge with the Conmm ssion on
Human Ri ghts in Decenber 2001, after she had been out on paid
| eave for alnost ten nonths. Wthout the assistance of a crystal
ball or a tinme machine, it is a legal inpossibility for Amca to
have term nated Rossi in March 2001, because of her filing a
report of discrimnation ten nonths |ater in Decenber 2001.
Consequent |y, Defendant’s Mdtion for Summary Judgnent on

Count VI of the Conplaint is granted.

Count VI |

In Count VII, Rossi alleges that she was term nated by Am ca
because of her age, in violation of the federal Age
Di scrimnation in Enploynent Act, 29 U S.C. 8 621 et seq.
(“ADEA"). To nmake out a prima facie case of age discrimnation
a plaintiff nust show that 1) she was over forty years old; 2)

she suffered an adverse job action; 3) her job responsibilities
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wer e assuned by another person; and 4) plaintiff was qualified to
do her job and perform ng well enough to rule out the possibility

that the termnation was for inadequate performance. Keisling v.

SER-Jobs for Progress, 19 F.3d 755, 760 (1st G r. 1994). Once

the prima facie case is established, the burden then shifts to
t he defendant, who nust present evidence that there was a
legitimate, non-discrimnatory reason for the adverse job action.
Keisling, 19 F.3d at 761.

The Court has determi ned that there was no adverse
enpl oynent action taken against Rossi. Instead she voluntarily
accepted a retirenent package, like the plaintiffs in Henn v.

Nati onal Geographic Society, 819 F.2d 824. And, |ike the Henn

plaintiffs, she cannot now “undo” her choice to retire.
Def endant’ s Motion for Summary Judgnent on Count VII of the
Compl aint is granted.

Concl usi on

For the reasons stated above, the Court grants Defendant’s
Motion for Summary Judgnent on all Counts of Plaintiff’s
Conpl aint. The Cerk shall enter judgnment for Defendant, as
i ndi cated, forthw th.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
February , 2005
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