UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF RHODE ISLAND

N’ AUDREY COSTA,
- : Plaintiff

ve. C.A. No. 92-0482/L
UNITED STATES OF AMERICA,
: -DEPARTMENT -OF VETERAN’S -AFFAIRS -
... <d/b/a/ PARK DAVIS VETERAN'’S
“t - ADMINISTRATION HOSPITAL, BRIAN
L S. McLEOD, M.D., JOHN C. LATHROP,
M.D., COLLEEN CAVANAUGH, M.D.,
‘Defendants

RONALD R. IAGUEUX, Chief Judge.
This'matter is before the COurt on~defendant United statg8 de

_ :'of America’s’ motion to eubatitute itself for defendants '
G Department of Veterans Affairs ("the Department") , Brian s.
"McLeod, H.D., John c. Lathrop, M. D., and COlleen Cavanaugh, u.D. o

v .1‘!‘& ...s& IRL s D

'?T—:pureuant to the provisions of the Pederal Tort c1aims o .
ert (NFTCA“) For the reasons: set forth herein, the motion ot ; f‘_"'
- the United states is granted in part and denied in part. o
. EAQKQBQHHD
‘The facts, as-alleged bf plaintiff Audrey Coste in her
complaint are as follows. . . | |
"On September 7, ‘1989 plaintiff was admitted to the Davis

Park Veterans Administration Hospital1 ("VA Hospital®") to

Yo
.- undergo a gynecological surgical procedure known as dilatation
old
' This is the official name of this VA Hospital. It is not
Park Davis Veteran’s Administration Hospital as was pleaded in the
—- complaint.
e/



an@ éurettage. That procedure was performed the next day by Dr.
1 Brian McLeod and Dr. John Lathrop. Dr. Colleen Cavanaugh
N/ participated in the post-operative care and treatment of
plaintiff. Shortly after the surgery, plaintiff deQeloped severe
abdominal pain. On September 15, Dr. ‘Diane Gruber and Dr.

- Benjamin Jackson.performed .abdominal surgery on plaintiff . _ ;,
discovering a perforated uterus, perforated bowel and a‘pglvic= B
' wall abscess. At the time of plaintiff’s treatment, Dr. McLeod . -
- ... -and Dr. Cavanaugh were second and first year residents, .- ~~¥~w:w"{g?4{
4 respectively, doing a rotation at the VA Hospital. |
ff%jjﬁ“*'“' - Plaintiff alleges that her hodily ‘injuries resulted from: theM
v,  ‘negligence of Drs. McLeod and Lathrop. Plaintiff also claims - N
~.Q¢;ﬁ' that Dr. Cavanaugh was negligent in‘failing't0~diagnose};hemLé;¢+;4fb,,

. perforations and the abscess. -

~ The United States argues that the Department of veterans
‘Affairs, -as an executive department, may not be sued.directlnggd

' "4tﬁa£ the. proper party defendant.is the United States. furthef?f..,ﬁg o
- the United States argues that the defendant physicians were - e
employeeéfof the VA Hospital and thus are entitled to immunity - .
under the Federal Employees Liability Reform and Tort .
. Compensation Act of 1988, Pub. L. No. 100-694, 102 Stat. 4563
(1988) (amending the Federal Tort Claims Act) and that the United -
States must be suﬁstituted for them in this suit. Plaintiff -
T “"argues that the defendant physicians were not employees of the VA
~Hospital, " but were independent contractors and are not entitled

oL

to Jjmmunity and to have the United States ‘substituted for them.

-



i . only to.the substitution of the United States for individual-:

- cannot be maintained absent an express waiver by Congress.

+ 541 F.24 119, 123 .

The matter was taken under advisement after a hearing before the

Court. It is now in order for decision.i

‘The Department of Veterans Affairs is an executive
department of the United States. 38 U.S.C. §301. This action

The suit, therefore is one-against the federal sovereign and

‘(1st Cir. 1976). Plaintiff has failed to cite any authority

Department.
The United States has included the Department in—its motion'°

authority for the motion to substitute. - Section 2679 () applies o

employees of the government. It provides no authority for thé - -

- . substitution of the Unites States for -the Department. - Since the -

Departmeﬁé is covered by sovereign immunity and the United States -

any claims. against it. Federal Deposit Ins, Corp. v. diStefano,

839 F.Supp. 110, 120 (D.R.I. 1993). In any event, the United
" States is already a defendant in this case. Accordingly, the
 Court dismisses all claims against defendant Department of

Veterans Affairs, sua sponte, pursuant to Rule 12(h) (3) of the
Fedgral Rules of Civil Proceduré for want of subject matter

-

- seeks. relief in the form of -monetary damages from thé,Department;;xﬁf,ﬁ

- which wou1d7modifypthe sovereigh immunify'which protects the .. ...-. . .-

to substitute. However, . it only.cites 28 U.s.C. 52679(6) as ;p;;j,;'

" ~has not consented to suit, this Court has no jurisdiction to hear - -



jurisdiction.
The Physicians
- Substitution : ' B
‘The United States cites 28 U.S.C. §2679 as the authority for . - -
its motion to substitute. Under that provision, the remedy

..provided. against. the United States through the FTCA is exclusive ' .-
“and the statute precludes suit against an employee ﬁhose act or
" . omission gave rise to the claim while that employee was acting

[t e ———

.z .within the scope of his or her employment.2 28 U.S.C. .

§2679(b) (1) . The Act provides,

s Upon certification by the Attorney General that the

NS defendant employee was acting within the scope of his

aclience.. - office or employment at the time of the incident out of

“* .. . . vwhich the claim arose, . any civil action or proceeding
ahe commenced upon such claim in a United States-district

S - court shall be deemed an action -against the United " :

-  States under the provisions .of ([the Federal Tort 01eims
Act] and all references thereto, and the United States:
shall be substituted as the party defendant.

o Ide §2679(d) (1) .. Although the language of the statute:seemegge

' - the contrary, the certification of the Attorney General is neff o
- ~conclusive. Such a certification is subject to review by the - -
- court which may make its own determination of employment status. .

‘Nasuti v. Scannell, 792 F.2d4 264, 266 n.3 (1st Cir. 1986); Gogek

2&_§;ggn_gnizgg§i§1, 729 F.Supp. 926, 932-933 (D.R.I.
1990) (Torres, J.). Absent a ruling by the court contrary to the

Attorney General'’s certiflcation, ‘that certification is binding :
" " on all, including the court itself. Nasuti v. Scannell, 906 F.2d

2  fThere are exceptions to this section, but none of the
exceptions are appllcable to this case. 28 U.S.C. §2679(b) (2).
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802, 810 (lsf Cir. 1990). The Attorney General, through Lincoln
o C. Almond, United States Attorney for the District of Rhode
\-) Island, submitted the required certifications for Drs. Mcleod,
- Lathrop, and Cavanaugh onfuarch 3, 1993.3 .Therefore, if the
Court determines that Drs. Mcleod, Lathrop, and Cavanaugh were
.employees of .the United States and.acted within the scope of that
employment, then theAUnited States must be substituted for tham."“'ﬁ'
o It is clearly established in this Circuit that the law of Vk -
- the state.in which the. incident occurred is to be used when - A;ggf
determining whether an employee acted within the scope of his or |
- her employment. Nasuti, 792 F.2d at 266 n.3; Gogek, 729 F.Supp. - -.
at 934. Whether an individual is considered an- employee,v-v:aif":

- however, is a matter of federal law. Euzgggljghlh_jh;gqglr-; _
En:g:n:igga 622 F.2d 8,.10 (1st cir. 1980) . - Plaintiff makea no;F@;

" olaim that the defendant physicians failed to act within the
ﬁﬁwscope;bf their employment, rather, she contende that they were . .

' 'not employees at all at the time in question. For the*purpoaee o

"of the FTCA,

]

. employee of the government includes officers
or employees of any federal agency, members
of the military or naval forces of the United
States ... and persons acting on behalf of a
federal agency in an official capacity,'
temporary or permanently in the service of
“the United States, whether with or without
compensation.

m,

28 U.S.C. 2671. The definition of federal agency contains an

P Sanhd

T

~~

©3,° A United States Attorney has the authority to issue
ceptifications pursuant to 28 U.S.C. §2679(d) for the Attorney
General through 28 C.E;R. §15.3(a).
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exclusion for contractors of the United States which has been

incorporated into the definition of employee as well. See

-’ Quilico v, Kaplan, 749 F.2d 480, 482-83 (7th Cir. 1984). Thus,"
this Court will look to federal law to determine whether the

physicians in this case were employees of the government or

- independent contractors.

The United States urges the Court to adopt the approach of
‘me~wwwjth9m§eventh Circuit in Quilico. The Court in that case
';determined that-evéry physician appointed pursuant to 28 U. s‘c; ._g);/

4114‘ is immune for medical malpractice through 28 u.s. c. 4116s |

- Quilico, 749 F.2d at 487. It based its decision to interpret the

30 _ grant of immunity on the priority set forth by Congress to ‘~' -
- attract top-notch practitioners in order to improve the_ level_of v'
.+ care provided by the Veterans Administration. The Seventh‘

‘. circuit went on to note that the traditional "strict control®

..test used. to determine employee status was not practical. for

-1 professionals who are required to use their independent judgementn
. in order to perform their duties. JId. at 482-85. -

¢ !

% _.section 4114 has been incorporated into 38 U.S.C. §7405.

‘These sections permit the appointment of various health care

- professionals and support staff on a full-time or part-time basis
either with or without compensation.

- 5 section 4116 has been incorporated into 38 U.S.C. §7316.

The government has not included this section in its argument for

- substitution. It chose to rely on 28 U.S.C. §2679 instead.
Lw™" "  Section 7316 of Title 38 is quite similar to section 2679 of Title
' 28 save that the former is specifically targeted at Veterans
7 . Administration health care professionals while the later applies to
-~ United States employees generally. --If the physicians in this case

are determined to be employees, either authority would be a proper

ba#fs for substitution.
-



>~ ol

In contrast to the Quilico approach, the Tenth Circuit has
continued to use the "strict control" test. Lilly v. Fieldstone,

. 876 F.2d 857 (10th Cir. 1989). The Court in Lilly recognized _
- that the ethical guidelines for certain professionals require

that they exercise their independent judgement. The Court noted,

~however; that physicians may be employees of the government

without surrendering their judgement. . Id, at 859. It stated, .

It is uncontroverted that a physician must have
discretion to care for a patient and may not surrender

- control over certain medical details. Therefore, the . . .
fcontrol® test is subject to a doctor’s medical and

. ethical obligations....What we must do in the case of
professionals is determine whether other evidence
~-manifests an intent to make the professional an
employee subject to other forms of control which are

permissible.

Id. 1In reaching a decision on the employment status of the

---defendant, Dr.rrieldatone, the -Court looked to the relationship o
'between the doctor and the United States Army. It looked at tha;'www
. intent of the parties, the compensation arrangement.(whofsetutpgixhﬁxu_
"iphysician's fee), which party determined what patients were  737~~-«w
treated by Dr. Fieldstone, whether the doctor had set hours, and

what sort ‘of adﬁinistrativg support the doctor had received.

. This Court agrees with the Tenth Circuit approacﬁ in Lilly
because the broad grant of immunity supported by the Quilico
decision may be over inclusive. The Court recognizes Congress’
desire to.attract quality health care professionals to veterans
hospitals as set forth in the Quilico decision. However, those
desires are not impeded by the Lilly approach. Accordingly, this
COESt will examine'the relationsﬁip between the defendant

-



physicians and the VA Hospital to determine their employment

status.

Dr. Lathrop
According to the deposition submitted by plaintiff, Dr. John ;/f‘

Lathrop entered into an agreement with the VA Hospital to attend
. its clinic on gynecology on a regular basis for a flat fee of §73
per session set by the Hospital. His appointment was pursuant to i
38 U.S.C. §4114. The compensation was paid in a lump suﬁAand Dr. i
-.Lathrop ‘paid his. own taxes on this payment. Dr. Lathrop was . ‘Ju_,;;z{

required to see any patient‘that came to the clinic on the days

- he - was-attending. He had neither an office nor a secretary at,ﬁ,~p§w

... used his own medical judgement when treating patients,  he was. at

“the Hospital, but given the nature of his duties thero,'if S

..-appears that'little‘administrative supﬁért was neceseary._wWhen_f+€#{v;
. treating patients' at the clinic or performing surgery, Dr. ‘.,  L
Lathrop used the equipment~o£ the Hospital. Although Dr. Lathrop*‘hf-“

all times bound by the Hospital by-laws, policies and proceduras:
thevundisputed facts in this case indicate'that-or, Lathrop .

was-ah~emﬁloyee of the VA Hospital rather than an independent

contractor. . . The Hospital determined his fees and his patient .

. load. = He was under the control of the Hospital in all matters

other  than the exercise of his medical judgment. Even then his

. medical decisions were guided by the policies of the VA Hospital. -
Furthermore, the declaration of the Chief of Surgical

Services, Dr. Benjamin Jackson, supports the view that Dr.

La&&rop was an employee. In hiéfﬁffidavit, Dr. Jackson stated

-



that he considered appointed consultants such as Dr. Lathrop to
| be equivalent to full-time employees during the periods they
N’ - provided care to VA patients. Based on all the evidence the
COurf concludes that Dr. Lathrop was an employee of theAVA
Hospital and therefore, the motion for substitution is granted as
to him,
" The Resjdents
A As residents, Dr. McLeod’s and Dr. Cavanaugh’s positions are
.-different from Dr.. Lathrop’s. Residents are normally employees. . w;(/’
- of their respective residency programs. Dr. McLeod’s residency '
o was withfarown University while Dr. Cavanaugh’s was with the- - - -
vAgﬁbmen & Infanté’nospital. As’residents, these two doctors woﬁldf ‘;
'rotate'to-differenp,hosbitals in Rhode‘island to gain egperiencé;_—f—
;'in various«argas of medical practice. Plaintiff argues that:1l;> “ #J

since Dr. McLeod was under.contract to Brown University and.pr.

.. .Cavanaugh was under contract to Women & Infants, they were .. °

‘ ~'emp1oyees'of thoée respective residency programs. That assertibn"}'
is valid. -But plaintiff continues by arguing that those dbctora
were,ithééefore, precluded from becoming employees of the VA

S gospital. This is where plaintiff’s argument goes awfy. Despite
the biblical advice that no servant can serve two masters, the
modern common law tells us otherwise. Under the lent servant
doctrine, an employee of one employer can serve another.

. " " BAccording to the Restatement, "A servant directed or permitted by

. his master to perform services for another may become the servant

v
td

of;gmch other in performing the services."” Restatement (Second)

-
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,‘Hbspital as residents. While there, they had no independent .
patient load, nor did they have the privilege to ‘admit patients.f"
At all times they were subject to direct supervision and control;..

by attending VA physicians. Neither ever used independent

" of Agency §227 (1958). The same factors are used to determine

employment status with respect to the first employer as the
second. JId, cmt. c. The Restatement further notes that, "If...
the temporary employer exercises such control over the conductiof

the employee as would make the employee his servant were it not Lo

for his general employment, the employee as to such act becomes a‘»;"
servant of the temporary employer.®" Id., cmt. d. Thus, if the -
two residents here are considered employees of the VA Hospitai

under the Lilly approach, their primary employment with their = .

respective residency programs will not prevent them from being
‘entitled to.immunity~as government employees.

According to the depositions submitted by plainfiff,.DrB;
cheod and Cavanaugh‘were temporarily aﬁpointed to the vn

judgenentain the treatment of a patient. As residents, they..,
observed ‘and often gave input into patient care, but final |
decisions were made by either a senior resident or the attending
physician. Although Drs. Cavanaugh and McLeod were employees of
their respective residency programs, it is clear to the Court
that while they served at the VA Hospital they were under the
complete control of the Hospital through its employees. Thug,
under the lent servant doctrine they are also considered .
employees of the VA Hospital and thus the United States

-~
10



government.

Since the Court concludes that Dr. Lathrop, Dr. McLeod, and
Dr. Cavanaugh were employees of the VA Hospital at the time in
question, the ceftification of the Attorney General is valid.
Accordingly, the United States will be substituted for them in
this lawsuit pursuant to 28 U.S.C. §2679(d) (1).

Conclusion
Defendant’s motion to substitute the United States for Drs.

.Mcleod, Lathrop and Cavanaugh. is granted. Defendant’s motion to-
-substitute the United States for the Department of Veterans

Affairs is denied. The Court dismisses the claims against the
Department of Veterans Affairs for want of subject matter
jurisdictionf :

It Is So Ordered.

Ronald R. Lagueux
Chief Judge
March @ , 1994
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