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ALBERT L. GRAY, Adm nistrator,
et al., Plaintiffs,
V. C. A, No. 04-312L

JEFFREY DERDERI AN,
et al., Defendants.

ESTATE OF JUDE B. HENAULT,
et al., Plaintiffs,

V. C. A. No. 03-483L

AVERI CAN FOAM CORPCRATI ON;
et al., Defendants.

In Re Mbtions to Dism ss of Defendants Leggett & Platt, Inc.; L &
P Financial Services Co.; General Foam Corp.; G-C Foam LLC,
Foanmex LP; Foanmex International Inc.; FMXI, Inc.; PMC, Inc.; and
PMC d obal, Inc.
DECI SI ON AND ORDER

Ronal d R Lagueux, Senior District Judge.

On February 20, 2003, a deadly fire destroyed a nightclub in
West Warw ck, Rhode I|sland, known as The Station. The fire
started as the featured rock band, Geat Wite, began its |live

performance and the club was crowded with spectators, staff and

performers. The opening featured pyrotechnic devices, or stage



fireworks, ignited by the band’s tour nmanager?!, as the band? took
t he st age.

According to eyew tnesses, the firewrks created sparks
behi nd the stage which ignited pol yurethane foaminsul ati on on
the club’s ceiling and walls. In mnutes, the entire building
was on fire and a reported over 400 people® were struggling to
escape the crowded, dark and snoky space. The final toll: One
hundred peopl e dead and over 200 i njured.

Nunmerous | awsuits, both crimnal and civil, were filed
t hroughout sout hern New England in both state and federal courts.

Last year, in Passa v. Derderian, 308 F. Supp. 2d 43 (D.R |

2004), this Court asserted jurisdiction over several of the cases
that had been renoved to this Court from Rhode I|sland Superi or
Court. This Court’s exercise of original federal jurisdiction

was based upon the Miultiparty, Miultiforum Trial Jurisdiction Act

Tour manager Daniel Biechele is a defendant in the |awsuit,
see paragraphs 368 - 375 of the First Amended Master Conpl aint.

’Band nmenber Jack Russell is a defendant in the |awsuit, see
paragraphs 328 - 334 of the First Amended Master Conplaint. Band
menber Ty Longley died in the fire. O her surviving band nenbers
Mark Kendall, David Filice and Eric Powers are naned as
defendants only in the so-called Henault Conpl aint. The Henaul t
conplaint, filed under the caption C. A 03-483, adopts the Master
Conmpl ai nt and includes all egations against five additional
def endant s.

SFor detail ed accounts of the tragedy, see Karen Lee Ziner,
Many Feared Dead, Scores Hurt Wien Fire Hts W Warwi ck Club -
Wtnesses: Fireworks From Show Set Bl aze, Providence J.-Bull.
Feb. 21, 2003, at Al, and The Station N ghtclub D saster: In the
Fire, Providence Sunday J., Sept. 21, 2003, at Al6.
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of 2002, 28 U.S.C. 8 1369. Since that tine, to the best of this
Court’s know edge, all civil lawsuits resulting fromthe

ni ghtclub fire have been consolidated in this Court, pursuant to
a First Amended Master Conplaint (hereinafter “the Conplaint”)
filed and adopted jointly by over 200 plaintiffs, against over 50
def endant s. Al though this Court’s jurisdiction is based on
federal |aw, Rhode Island will provide the substantive |aw for

these cases. Erie R R v. Tonpkins, 304 U S. 64 (1938);

Ti cketmaster-New York v. Alioto, 26 F.3d 201, 204 (1st G

1994); Passa v. Derderian, 308 F. Supp. 2d 43 (D.R 1. 2004). As of

this witing, discovery has been stayed to permt an adequate
tinme for service of, and response to, the new conpl aint.

Presently before the Court are two Motions to Dismss,
pursuant to Federal Rule of G vil Procedure 12(b)(6), brought by
bul k pol yur et hane foam manufacturers, and their corporate
affiliates. Leggett & Platt, Inc. is a Mssouri corporation,
doi ng busi ness as Crest-Hood Foam Conpany, Inc., and Crest Foam
Its affiliate, L & P Financial Services Co., is a Del aware
corporation, which, according to the Conplaint, sold the foam
which injured the Plaintiffs, “in conjunction w th defendant
Leggett & Platt.”

The ot her set of defendants include General Foam
Cor poration, a Del aware-incorporated manufacturer; G-C Foam LLC,

a Delaware limted liability conpany; Foanex LP, a successor



entity to General Foam Corporation; Foanex International Inc.,
100% owner of Foamex LP; FMNXI, Inc., managi ng general partner of
Foanex LP; PMC, Inc., parent conpany of General Foam Corporation
and PMC d obal, Inc., 100% owner of PMC, Inc.

More than one foam manufacturer sold foamto Anmerican Foam
Corporation, a local distributor. Because little to no discovery
has taken place to date, Plaintiffs have been unable to identify
whi ch manuf acturer produced the foamthat was present at The
Station. Both the Leggett & Platt Defendants and the General
Foam Def endants (together, “the Foam Defendants,” or
“Defendants”) all egedly manuf actured pol yuret hane foam i nsul ati on
and sold it to American Foam Corporation* in Johnston, Rhode
| sl and. According to the Conplaint, American Foam Corporation
cut the bulk foaminto an egg-crate design and then sold it,
through its sal esman®, to The Station’s |andl ords® who installed

it around the stage as soundproofing. Al Foam Defendants,

‘See paragraphs 493 - 506 of the First Anended Master
Compl ai nt for allegations agai nst defendant Anmerican Foam
Cor por ati on.

*Amer i can Foam Cor poration sal esperson Barry H Warner is a
defendant in this lawsuit; see T 459 - 468 of the First Anended
Mast er Conpl ai nt.

°Def endants Jeffrey Derderian (11 272 - 286), M chael
Derderian (17 287 - 290), DERCO, LLC (Y 291 - 297) , Howard
Julian (11 298 - 303), Triton Realty Linmted Partnership (11 304
- 311), Triton Realty, Inc., (1Y 312 - 319) and Raynond J.
Villanova (11 320 - 327) all had or had had an ownership interest
in The Station business and/or property at the tine of the fire.
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ei ther through their direct manufacturing operations or via the
corporate ownership chain, are charged with negligence in the
desi gn, manufacture, testing, inspecting, marketing, sale and
distribution of the foam strict liability for the manufacture
and distribution of an unreasonably dangerous product, and breach
of express and inplied warranties of nmerchantability and fitness
in the manufacture, sale and distribution of the foam product.
These all egations are found in Counts 51 through 67 of the
Conpl ai nt, on pages 107 through 131, paragraphs 507 through 634.
Def endants nove this Court to dism ss all allegations against
them For reasons explained at | ength bel ow, Defendants’ Mdtions
to Dism ss are denied.
Standard of Revi ew

Def endants nove to dism ss clainms against them pursuant to
Federal Rule of G vil Procedure 12(b)(6), for failure to state a
claimon which relief may be granted. F.R CP. Rule 12 (b)
states that as to subpart (6), if “matters outside the pleading
are presented to and not excluded by the court, the notion shal
be treated as one for summary judgnent and di sposed of as
provided in Rule 56, and all parties shall be given reasonabl e
opportunity to present all material nade pertinent to such a
nmotion by Rule 56.” |In connection with the present Mtions to
Dismss, parties fromboth sides have presented additi onal

material to the Court with their vari ous nenoranda. However



because di scovery has been and remains stayed in this litigation,
nei t her side has had an opportunity to devel op a conplete record
in support of their allegations or defenses. Consequently, the
Court has chosen to exclude all extraneous information and
affidavits, as well as all argunents in reliance thereon, in
ruling on the present Motions to Dism ss. Follow ng extensive
di scovery, this Court wll no doubt be presented with many
summary judgnent notions, pursuant to Rule 56, and the Court w |
have an opportunity to visit and revisit these |egal issues at
that time, with a fully devel oped factual record at its disposal.
At present, the Court adheres to the narrow and limted
focus appropriate to a Motion to Dism ss, analyzing only the
wel | - pl eaded Conpl aint for allegations necessary to support the
clains. In the course of its analysis, the Court will assune
that all allegations are true. The allegations and al
reasonabl e inferences to be drawn fromthemw || be construed in

the light nost favorable to the Plaintiffs. Aulson v. Blanchard,

83 F.3d 1, 3 (1st GCr. 1996). As stated by the United States
Suprene Court, “the accepted rule [is] that a conplaint should
not be dism ssed for failure to state a claimunless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley
V. G bson, 355 U S. 41, 45 - 46 (1957). Defendants’ Mtions wll

fail if “the well-pleaded facts, taken as true, justify recovery



on any supportable legal theory.” Cruz v. Mlecio, 204 F.3d 14,

21 (1st Gr. 2000).
The Conpl ai nt

At the present point in the litigation, as reflected by the
First Amended Master Conplaint, alnost 250 Plaintiffs have sued
over fifty Defendants in an eighty-one count Conplaint. The Foam
Def endants are charged with negligence, strict products liability
and breach of warranty, in Counts 51 through 67 of the Conplaint.
Only the allegations in these counts will be addressed in this
opi ni on.

In the counts alleging negligence, Plaintiffs maintain that
Def endants were negligent in the design, manufacture and
distribution of the foamsold to Anerican Foam Cor porati on
Plaintiffs allege that Defendants owed a duty of care to al
purchasers and ultimate users and recipients of the foam
including the patrons at The Station, and that they breached that
duty by failing to use due care in the manufacture, sale and
distribution of the foam failing to undertake reasonabl e
research on the effects of the product; failing to adequately
test the product; failing to warn and educate foam users about
its hazards; failing to provide adequate protection for persons
comng into contact wwth the product; and failing to use due care
in the design, manufacture, testing, inspection, marketing,

advertising, packaging, |abeling, provision, distribution and
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sal e of the product.

In connection with the strict liability counts, Plaintiffs
all ege that Defendants are |liable under the doctrine of strict
products liability for the damages caused by the foam |In these
counts, Plaintiffs allege that the foam was defective and
unr easonabl y dangerous as desi gned, nmanufactured, marketed,
distributed and sold. Specifically, the foaminsul ati on was
extraordinarily dangerous and flamuable — it ignited too easily,
burned too vigorously and, when burned, produced unreasonably
danger ous toxi c snoke and gases.

Moreover, Plaintiffs allege that Defendants knew of the
foam s unreasonabl y dangerous condition, and yet did nothing to
mtigate any of these problens, such as treat the foamwth
fl ame-retardant chemi cals. The Conplaint goes on to allege that
t he Def endants, and the foamindustry in general, knew of the
extrenme flammability of their product and yet failed in their
duty to warn that it was unsafe to use the foam anywhere where
there was a risk of fire. The Station patrons had no know edge
of the dangers of the foaminsulation and so were unaware of the
risks. Plaintiffs also allege that Defendants had, and breached,
a duty of product stewardship; that is, because of the extrenely
hazardous nature of the foam Defendants had a duty to anticipate
possi bl e applications and m sapplications of its use, and to take

sone precautions to ensure that the product was put to a safe use



even after it |eft Defendants’ hands.

Furthernore, Plaintiffs allege that the use of the foam as
acoustical insulation was reasonably foreseeable to Defendants.
The product was marketed for sound absorption and was often used,
or msused, in places of public assenbly, |ike nightclubs, where
sources of ignition, fromcandles, cigarettes, etc., were common.
Consequently, the Conplaint alleges, several previous highly-
publicized fires had put the foamindustry on notice of this
application of its product and the ensuing hazards. The foam
insulation, Plaintiffs allege, served as the “primary fuel | oad”
for the Station fire; ‘but for’ the unreasonably dangerous
quality of the foamthis tragedy woul d not have taken pl ace.

Under their final theory, Plaintiffs allege that Defendants
breached express and inplied warranties of nerchantability and
fitness in the manufacture, sale and distribution of the foam
insulation, and that Plaintiffs’ injuries were a direct result of
t hat breach

Def endant s advance three main argunents in the nenoranda
supporting their Mdtions to Dismss. In response to the
al I egations of negligence, Defendants argue that they owed no
duty of care to patrons of The Station. Pertinent to both the
al l egations of negligence and strict products liability,

Def endants argue that its product cannot be found to be the

proxi mate cause of the nightclub fire, because, anong ot her



reasons, the intervening, superceding negligent — and possibly
even crimnal — acts of others broke the chain of causation,
rendering any defects in the foaminsulation only a renote cause
of Plaintiffs” injuries. Further, in response to Plaintiffs’
strict products liability charges, Defendants invoke the “bulk
supplier doctrine” as set forth in Section 5 of the Restatenent
(Third) of Torts: Products Liability (1997). The Court wll
exam ne each argunent in turn.

However, prior to analyzing the substantive allegations and
their rebuttal, the Court first turns its attention to a
procedural matter raised by Defendants in their suppl enmental
menoranda. This matter, triggered by sone changes in the First
Amended Master Conplaint fromthe conplaint’s prior incarnation,
is the issue of inconsistent or alternative pleadings.

| nconsi stent or Alternative Pleadings

While struggling to avoid inadvertently asserting a | egal
conclusion, the Court may say that the tragic fire at The Station
was the cul mnation of an extended series of unfortunate acts,
deci sions and events caused by various actors and forces. For
t he purposes of analyzing the Conplaint in response to a notion
to dismss, the Court nmust view all allegations to be true, as

previously noted. Aulson v. Blanchard, 83 F.3d at 3. If, as a

strictly hypothetical exanple, the Court assunes to be true

Plaintiff’s allegation that G eat White' s tour manager conmtted
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a negligent act in igniting firewrks inside the nightclub, then
that negligent, intervening act could render any hazards specific
to the foamto be too renote to have proximately caused the fire.
Plaintiffs have attenpted to circunvent that “Catch 22" by
crafting their allegations against each defendant so as not to

i ncorporate potentially inconsistent allegations against the

ot her defendants.

The Foam Defendants object to this. According to Defendants
herein, the allegations against many of the other defendants
(whose acts cane after the installation of the foaminsul ation at
The Station), if true, constitute judicial adm ssions of
intervening acts that break the chain of causation between their
act (manufacturing and selling dangerous foaminsul ation) and the
fire. Def endants claimthat this is not the sort of
i nconsi stent, “either-or” pleading permtted by the Federal Rules
in Fed. R GCv. P. 8(e)(2). Instead, they maintain, these

intervening acts are inherently consistent, and the sequence of

acts forma necessary factual basis for Plaintiffs’ allegations
agai nst the Foam Defendants. Plaintiffs even state that these
intervening acts were foreseeable to Defendants. As Defendants’
argunent concludes: Once the intervening acts are established by
Plaintiffs’ adm ssion, Plaintiffs are bound by those statenents
and the clai ns agai nst Defendants nust be di sm ssed because

Def endants are ipso facto not the proxi mate cause of the fire.
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Fed. R Cv. P. 8(e)(2) states:

A party may set forth two or nore statenments
of a claimor defense alternately or

hypot hetically, either in one count or
defense or in separate counts or defenses.
When two or nore statenents are made in the
alternative and one of themif nade

i ndependently woul d be sufficient, the

pl eading is not nmade insufficient by the

i nsufficiency of one or nore of the
alternative statenents. A party may al so
state as many separate clains or defenses as
the party has regardl ess of consistency and
whet her based on | egal, equitable, or
maritime grounds. All statenments shall be
made subject to the obligations set forth in
Rule 11

The first section of Rule 8, part (a), requires that
plaintiff submt “a short and plain statenent of the claim
showi ng that the pleader is entitled to relief.” The Rule
represents a shift fromthe ‘ol den-day’ requirenents of conmmon
| aw pl eadi ng or code practice, “when formreigned over substance,

and a substantial claimcould be |ost for want of conpliance with

a technicality.” Bottomy v. Passamaquoddy Tribe, 599 F.2d 1061,

1063 (1st Gr. 1979). Rule 8 provides for “notice” pleading; its
operation is broad and its standard liberal. The United States
Suprene Court, in responding to a party’s notion to dismss in

Conley v. G bson, 355 U S. 41, 47-48 (1957), wote:

The decisive answer to this is that the
Federal Rules of Civil Procedure do not
require a claimant to set out in detail the
facts upon which he bases his claim To the
contrary, all the Rules require is “a short
and plain statenment of the clainf that wll
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give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon
which it rests....Such sinplified “notice

pl eadi ng” is made possible by the |iberal
opportunity for discovery and the other
pretrial procedures established by the Rules
to disclose nore precisely the basis of both
cl ai m and defense and to define nore narrowy
the disputed facts and issues. Follow ng the
sinple guide of Rule 8(f) that “all pleadings
shall be so construed as to do substanti al
justice,” we have no doubt that petitioners’
conpl ai nt adequately set forth a claimand
gave the respondents fair notice of its
basis. The Federal Rules reject the approach
that pleading is a gane of skill in which one
m sstep by counsel nmay be decisive to the

out cone and accept the principle that the
purpose of pleading is to facilitate a proper
deci sion on the nerits.

Directly germane to Defendants’ objection, the First Grcuit

echoed the Suprene Court’s notion of flexibility in Rodriguez-

Suris v. Montesinos, 123 F. 3d 10, 20 (1st Cr. 1997), when it

observed: “Especially at the early stages of litigation, a
party’s pleading will not be treated as an adm ssion precl uding
anot her, inconsistent, pleading.” |In light of the accumul ated
wi sdom of past precedent, the Court is certain that Plaintiffs’
Compl ai nt and the all egati ons agai nst the Foam Def endants therein
provi de Defendants with fair and adequate notice as to the nature
of the charges against them At this stage of the litigation,
Plaintiff’s allegations do not constitute adn ssions.

Negl i gence

Plaintiffs allege that Defendants were negligent in the -
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desi gn, manufacture, testing, inspecting, marketing, producing,
selling and distribution of polyurethane foam To nmake a prim
faci e case of negligence under Rhode Island law, Plaintiffs mnust
show that 1) Defendants owed thema legal duty to refrain from
negligent activities; 2) Defendants breached that duty; 3) the
breach proxi mately caused Plaintiffs’ injuries; and 4) actual

| oss or damages resulted. Splendorio v. Bilray Denolition Co.,

682 A . 2d 461, 466 (R 1. 1996). That Plaintiffs suffered an
injury in The Station fire is undeni abl e; however, Defendants
mai ntain that the Conplaint fails to make sufficient clains of
their duty and breach, and fails to establish that their acts
proxi mately caused those injuries.

1. Duty and Breach

Plaintiffs allege that Defendants owed a duty of care to al
purchasers and ultimate users of their foam product, including
the patrons of The Station, to design, manufacture, test,
i nspect, market, produce, sell and distribute the product in a
reasonably safe manner. They allege further that the duty was
breached when Def endants manufactured and distributed an
extrenely flamuabl e product to be used as sound insulation, with
no warnings as to potential m sapplications.

In Banks v. Bowen’s Landing Corp., 522 A 2d 1222, 1225 (R I.

1987), the Rhode Island Suprene Court reviewed the foll ow ng

factors in determ ning whether or not a duty was owed by
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defendant to plaintiff: 1) the foreseeability of harmto the
plaintiff; 2) the degree of certainty that plaintiff suffered an
injury; 3) the closeness of the connection between defendant’s
conduct and the injury suffered; 4) the policy of preventing
future harm and 5) the extent of the burden to the defendant and
t he consequences to the conmmunity for inposing a duty to exercise
care with resulting liability for breach. Mre recently the
Rhode | sl and Suprene Court wrote:

We have recognized that no clear-cut formnmul a
for creation of a duty exists that can be
mechanically applied to each and every
negl i gence case. Ferreira v. Strack, 636
A.2d 682, 685 & n. 2 (R 1. 1994). Under our
ad hoc approach we consider all rel evant
factors, including the relationship of the
parties, the scope and burden of the
obligation to be inposed upon the defendant,
public policy considerations, and notions of
fairness.

Kenney M g. v. Starkweather & Shepley, 643 A 2d 203, 206 (R I.

1994) .

On the other hand, in the bellwether of tort cases, Judge
Cardozo famously focused only on foreseeability, and analyzed the
concept of duty as foll ows:

The risk reasonably to be perceived defines
the duty to be obeyed, and risk inports
relation; it is risk to another or to others
wi thin the range of apprehension. This does
not mean, of course, that one who | aunches a
destructive force is always relieved of
liability if the force, though known to be
destructive, pursues an unexpected path. It
was not necessary that the defendant shoul d
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have had notice of the particular nmethod in
whi ch an acci dent would occur, if the
possibility of an accident was clear to the
ordinarily prudent eye. (cites omtted).

Pal sgraf v. Long Island R Co., 162 N.E. 99, 100 (N.Y. 1928).

Plaintiffs allege that the foaminsul ati on manuf actured by
Def endants was extrenely flammabl e and that, when burned, it
produced toxic snoke and | ethal gases. They allege that
Def endants knew of the hazards of their product, and yet they
continued to nmarket the product as acoustical insulation, with no
warning as to potentially hazardous applications.

Def endants owed a duty of reasonable care to avoid
foreseeabl e risks posed by their hazardous product. Because
“risk inports relation,” Defendants’ duty increases in proportion
to the hazards posed by the product. Plaintiffs allege that foam
i nsul ation burned nore quickly and rel eased greater toxicity than
ot her building products, and that Defendants knew this, while the
patrons of The Station did not. |If Defendants marketed the
product as soundproofing, it is foreseeable that it would be used
in a nightclub. And if Defendants failed to include any warni ngs
as to the product’s extrenely flamuabl e properties, it is
foreseeabl e that the product would be installed in a venue, such
as a nightclub, where various sources of ignition were present,
such as candles, cigarettes, cigarette lighters or pyrotechnics.

The specific chain of events that led to the fire at The Station
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need not be anticipated by Defendants.

The Rhode Island Suprenme Court wote: “Foreseeability
relates to the natural and probabl e consequences of an act. One
need only reasonably foresee that an injury may result froma
dangerous condition on the prem ses. The particular kind of

injury need not have been foreseen.” Hueston v. Narragansett

Tennis O ub, 502 A 2d 827, 830 (R 1. 1986). In that case, a jury

found that the owners of an indoor tennis court were liable for
an injury sustained by a tennis player when she retrieved a bal
froma trough-shaped steel girder along the edge of the court.
In its appeal, the defendant clainmed that the jury instructions
failed to state that the defendant had no duty to protect
plaintiff fromrenote and unusual events. The Suprene Court held
that, while plaintiff’s injury was unusual, it was foreseeable
that the dangers posed by the steel girders could result in an
injury.

Li kew se, the Court here determ nes that an event such as
the fire was a foreseeabl e outcone of the manufacture,
di stribution and marketing as soundproofing of an extrenely
hazar dous product, with no warning as to its flamuable nature —
even if Defendants did not foresee the specific events leading to
The Station fire. As foreseeabililty is the “linchpin in
determ ning the existence of any duty owed,” the Court

determ nes, for the purposes of the Mdtions to Dismss, that
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Def endants owed a duty to Plaintiffs and breached that duty.

Spl endorio v. Bilray Denolition Co., 682 A 2d 461, 466. The

Court postpones until another day the analysis of the other
factors, such as notions of fairness and considerations of public
policy, set forth by the Rhode Island Suprene Court in Banks v.

Bowen’ s Landi ng and Kenney M g.

Failure to warn

In addition to the general duty to use due care, Rhode
| sl and courts have also found a duty to warn, breach of which can
give rise to both negligence and products liability actions. 1In
their Conplaint, Plaintiffs have made failure to warn all egations
as part of both the negligence and products liability counts.

In an action for negligent failure to warn, plaintiff nust
denonstrate that defendant had reason to know about the product’s
danger ous propensities which caused plaintiff’s injury. LaPlante

v. Anerican Honda Motor Co., 27 F.3d 731, 739 (1st Cr. 1994);

Thomas v. Amway Corp., 488 A 2d 716, 722 (R 1. 1985). In an

action for strict liability, the seller must warn of dangers that
are reasonably foreseeable. Failure to warn of foreseeable

dangers constitutes a product defect. Thonmas v. Ammay Corp., 488

A 2d at 722.
In their Conplaint, Plaintiffs allege the foll ow ng agai nst
each Foam Def endant :

2. For decades the pol yurethane foam
i ndustry including General Foam has
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recogni zed that certain applications and

| ocati ons of use of polyurethane foam were
“high risk” because of the fire
characteristics of polyurethane foam Sone
hi gh-ri sk applications included the use of
pol yur et hane foamin places of public
assenbly such as auditoria, hotels and

ni ght cl ubs. The extrenme danger of non-flane
retardant pol yurethane foamin such pl aces,
and the magni tude of potential harmin the
event of fire, has been well recognized.

3. The pol yurethane foamindustry, and
particul arly sophisticated manufacturers such
as Ceneral Foam Corporation, have for decades
had speci alized know edge of the extrene
flammability hazard of the type of

pol yur et hane foam present in The Station at
the tinme of the fire.

4. The general public does not possess this
speci al i zed expertise and know edge.
Therefore, the hazardous nature of flexible
pol yur et hane under fire conditions is not
known or obvious to the public.
Compl ai nt, Y 569.
These pl eadings are sufficient to allege that the Foam
Def endant s knew, and had reason to know, and consequently coul d
reasonably foresee that the use of their product as sound
insulation in a nightclub constituted a highly dangerous

application, giving rise to a duty to warn.

I n | ndependent School Dist. v. Ampro Corp., 361 N.W2d 138

(Mnn. C. App. 1985), the Court of Appeals of M nnesota reversed
a directed verdict granted in favor of defendants, the
manuf act urer of pol yurethane foam and the conpany that had

fabricated the foaminto athletic nmats (Portapits). |In that
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case, two high school students had set fire to the mats to “nake
alittle snoke.” 361 N.W2d at 141. The defendants argued that
they had no duty to warn because it was in the real mof ordinary
know edge and common sense that sonething |ike a mat woul d burn
if ignited wwth a lighter. G ting “the extraordi nary burning
propensities” of the foam the Court of Appeals wote:

Respondents, however, fail to
di stingui sh ordinary burning fromthe hot,
rapi d, snoky burning of which | SD presented
evidence. This is a different, nore serious,
and nore unexpected danger than that posed by
ordinary flammble itens. Such a danger is
not obvious, and while | SD adm tted know ng
that Portapits mght burn, it indicated no
know edge of the speed or intensity with
whi ch t hey burned.

Finally, AMPRO argues that the warning
issue is not rel evant because a warni ng woul d
have made no difference to the student
arsonists. A flammbility warning m ght,
however, have changed the way the schoo
district used the Portapits (by storing them
outside or under |lock and key). |In addition,
a warning mght have affected the students’
actions. They intended to “nake a little
snoke” — not necessarily to damage the entire
bui | di ng.

361 N.W2d at 143.

2. Causation

Def endants assert that the foaminsul ation cannot be
established as the proxi mate cause of Plaintiffs injuries
because of the numerous, unforeseeable intervening acts —

negligent and crimnal in nature — that followed the installation

of the foaminsul ation, and broke the chain of causation |eading
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up to the fire.
Proxi mate cause is described as the proxi mate connecti on
bet ween defendant’s negligence and plaintiff’s injury. Peycke v.

United E. Ry., 49 R 1. 257, 259 (1928), or a cause which is

natural , unbroken and conti nuous.

“I't is well settled that in order to gain
recovery in a negligence action, a plaintiff
must establish***proxi mate causati on between
t he conduct and the resulting injury, and the
actual | oss or damage.” Jenard v. Hal pin,
567 A.2d 368, 370 (R 1. 1989) (citing

Atl antic Hone Insulation, Inc. v. Janes J.
Reilly, Inc., 537 A 2d 126, 128 (R I. 1988)).
“[P]roxi mte cause is established by show ng
that but for the negligence of the
tortfeasor, injury to the plaintiff would not
have occurred.” Skaling v. Aetna | nsurance
Co., 742 A 2d 282, 288 (R I. 1999) (citing
Fondedile, S.A. v. C E. Maguire, Inc., 610

A .2d 87, 95 (R 1. 1992)).

English v. Geen, 787 A 2d 1146, 1151 (R I. 2001).

However, the Rhode Island Suprene Court has al so stated that
“the negligence of a third party intervening between the
def endant’ s negligence and the damage breaks the causal

connecti on between the two.” Mhogany v. Ward, 16 R |. 479, 481

(1889). The Mahogany Court, charged with apportioning liability
bet ween the drivers of two horse-drawn carriages on a single-Ilane
road in Mddl etown, went on to explain an exception to the rule
about intervening acts:

The rul e above stated is subject to the

qualification that, if the intervening act is
such as m ght reasonably have been
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anticipated as the natural or probable result
of the original negligence, the original
negligence wll, notw thstandi ng such

i ntervening act, be regarded as the proxi mate
cause of the injury, and will render the
person guilty of it chargeabl e.

Mahogany v. Ward, 16 R 1. at 483. More recently, the Rhode

| sl and Supreme Court addressed the issue of proximate and
i ntervening causes in the case of the injured tennis player,

Hueston v. Narragansett Tennis G ub, 502 A 2d 827 (R I. 1986).

There the Suprene Court wote, “It is fundanental that there may
be concurring proximate causes which contribute to a plaintiff’s
injury and that a defendant’s negligence is not always rendered
renote in the causal sense nerely because a second cause
intervenes.” 502 A 2d at 830. The key, as with the duty
analysis, is foreseeability: Are the intervening acts the
natural and probabl e consequence of the defendant’s negligence;
and could those intervening acts have reasonably been antici pated

by the defendant? Cdenents v. Tashjoin, 168 A 2d 472, 474 (R |

1961) .
A good illustration of these principles can be found in

Wal sh v. Israel Couture Post, No. 2274 V.F.W, 542 A 2d 1094

(R1. 1988). 1In that case, plaintiff fell froma wal kway outside
the VFWhall when he | eaned agai nst a wooden railing surroundi ng
t he wal kway and the railing collapsed. N ne days before

plaintiff’'s accident, a truck had ramed into the wooden railing
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and dislodged it. The truckdriver and soneone fromthe VFW had
di scussed the truck incident, and the truck driver had offered to
pay for the railing to be repaired. However, nine days |ater,
the VFWhad yet to carry out the repairs, nor had it posted a
sign or made any effort to close off the area. While recogni zing
the original negligence of the truckdriver, the Wal sh Court
absolved himfromliability, holding that, as a matter of | aw,
“the failure by the VFW a responsible third party, either to
repair, to post warnings at, or to close access to a dangerous
condition for a period of nine days was not foreseeable and thus
constitutes an independent intervening cause.” 542 A 2d at 1097
(cites omtted).

In their nmenorandum of | aw, Foam Defendants rely on a case
fromthe United States District Court for the Western District of

Ckl ahoma, Gai nes-Tabb v. 1 Cl Explosives USA, 995 F. Supp. 1304

(WD. kla. 1996). This case was brought by victins of the 1995
terrorist bonmbing of the federal building in Cklahoma City.
Ti not hy McVei gh, who has since been executed for his role in the
bonbi ng, purchased ammniumnitrate or “AN’ fertilizer at a farm
cooperative in Kansas and used it to construct the 4, 800-pound
bonmb whi ch he detonated in a van parked outside the building,
killing 168 people and injuring 490.

In the case before the Okl ahoma District Court, the victins

of the bonbing sued the fertilizer manufacturer for negligence,
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products liability and negligence per se based on violation of
Okl ahoma statute. The defendant noved to dism ss the conpl aint
for its failure to state a claimupon which relief could be
granted, F.R C.P. 12(b)(6), asserting, anpong other argunents,
that plaintiffs could not establish that the manufacture of the
fertilizer was the proxi mate cause of the Cklahoma Cty bonbing.
According to plaintiffs’ allegations, the fertilizer used to
make the bonb had been m sl abel ed by the manufacturer as high-
density, non-explosive grade ammoniumnitrate. Al though both
hi gh-density and | owdensity AN were suitable for use as
fertilizer, the high-density AN, treated with an additive, was
the variety customarily sold to the farm ng community because
concerns about the crimnal msuse of the | ow density, explosive
grade AN had becone nore wi despread anong AN nmanufacturers.’
Al | egedly, Tinothy MVeigh and his acconplice, Terry N chols, had
purchased several |ots of AN around Kansas and had tested themin
order to find the lot that had the nost detonation power.
The District Court’s proxinmate cause anal ysis focused on the
connection between the acts and om ssions of the AN manufacturer
and the crimnal acts of McVeigh and Nichols. [Its analysis was

aided by a test previously articulated by the Okl ahona Suprene

"According to plaintiffs’ conplaint, AN had been used to
fabricate the bonb set off at the University of Wsconsin in
1970, and was part of a thwarted 1993 schene to bonb the UN
headquarters and the Lincoln and Hol |l and Tunnel s pl anned by the
sane group that bonbed the Wrld Trade Center that year
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Court:

A cause is a superveni ng cause which wll
operate to insulate the original actor or
manufacturer fromliability only if it neets
a three-pronged test. (Cites omtted). It
must be 1) independent of the original act;
2) adequate of itself to bring about the
result; and 3) one the occurrence of which
was not reasonably foreseeable.

Gai nes- Tabb, 995 F. Supp. 1304, 1312. Expanding on the notion

of a supervening act being “independent” of the original act, the

Gai nes-Tabb court quoted the Tenth Crcuit Court’s expl anation:

“An act is independent when it is not logically conpelled by and
does not naturally flow from the original carel essness.

| ndependence does not necessarily inply absence of sone |inkage
between the two acts; rather it nmeans that the intervening act is
neither invited by nor an ordinary response to the original act.”

995 F. Supp. at 1313, citing Henry v. Merck & Co., 877 F.2d

1489, 1494 (10th Gr. 1989).

The Gai nes-Tabb plaintiffs maintained that the AN

manuf acturers’ continued production of the expl osive-grade
fertilizer, despite their know edge of its crimnal m suse, was
an invitation that “would tenpt a recogni zed percent age of
humanity and/or a peculiarly vicious type of humanity to commt a
fairly definite type of crime such as the bonbing of the Mirrah
Building.” 995 F. Supp. at 1314, quoting fromplaintiffs’

conplaint. However, the District Court was not convinced. Wile
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the availability of the AN may have made MVei gh's m ssion
easier, the Court wote, the defendant’s production and sal e of
AN “did not logically conpel or induce the bonbing, and certainly
conception of a plan to bonb a building or the bonbing itself is
not an ordinary response to and does not logically flow fromthe
avai lability of ammoniumnitrate in whatever formin the
fertilizer market.” 995 F. Supp. at 1314. Furthernore, the

i ntervening acts of MVeigh and N chols were adequate of

t hensel ves to bring about plaintiffs’ injuries.

As for the foreseeability prong, the Court rejected
plaintiffs’ allegations that the manufacturer, though aware of
the potential msuse of its product, could reasonably anticipate
Timothy McVeigh's crimnal acts. “In the Court’s view,
consistent wwth controlling precedent, if ever there were ‘an
event so unusual and extraordinary... as to nerit recognition as
unforeseeable in law,’ (cites omtted), the crimnal act of
bormbi ng the Murrah Buil ding, which directly caused the
Plaintiffs” injuries, isit.” 955 F. Supp. at 1316.

The Gai nes-Tabb Court recognized that proximate cause is

generally an issue of fact to be determ ned by the jury.

However, it held that, as a matter of |aw, none of the
allegations in plaintiffs’ conplaint, if proven, could establish
t he required causal nexus between defendant’s acts and

plaintiffs’ injuries. Follow ng extensive anal yses of
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plaintiffs’ allegations as to duty, negligence per se and strict
products liability, the Court granted defendant’s Mdtion to
Dismss, dismssing all clains against the fertilizer
manufacturer. 955 F. Supp. at 1329.

In the case before this Court, Plaintiffs allege that
Def endant s manuf actured foaminsul ation, w thout any fl ane-
retarding treatnent, and that this foamwas extraordinarily
dangerous due to its flamability. |In fact, according to the
all egations in the Conplaint, “there is no safe use for
defendant’ s foam where a known fire hazard can exist or where
fire is of the slightest concern.” Conplaint, f 513. At the
sanme time, Defendants marketed the product as sound-proofing
material, with no warning or effort to educate users of the
product about its hazards.

These all egations, if proven by Plaintiffs, are sufficient
to support a theory of liability agai nst Defendants, and to pass
the nuster of the various tests for proxi mate cause. Taking the
all egations as true, and drawing all reasonabl e inferences
therefrom if Defendants marketed their product as sound-
proofing, with inadequate restrictions as to its use, then it is
reasonably foreseeable that it would be utilized in a noisy
| ocation, such as a nightclub, where numerous sources of ignition
exi st .

There is clearly a proxi mate connecti on between the foam -
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specifically the speed and intensity with which it burned — and
the injuries herein. It is possible to assert that “but for” the
extrenely flamuable nature of the foam and the manufacturer’s
failure to warn about its m suse, the fire would not have
occurred, or would not have occurred at the magnitude it did,
wi th the sanme nunber of injuries.

Next, the Court nust also exam ne the intervening acts that
Def endants assert break the causal chain, rendering their
original negligence renote. It is true that the intervening acts
of various other defendants contributed to the disaster, but the
Court determ nes that these can be viewed as “concurring
proxi mate causes,” as that phrase is used by the Rhode Island

Suprene Court in Hueston v. Narragansett Tennis Cub, 502 A 2d at

830. Many of the intervening acts, such as the installation of
the foamin the nightclub, are the natural and probable, and

f oreseeabl e, consequences of Defendants’ narketing the product as
soundproofing material. Oher intervening acts, such as the
ignition of the firewdrks, may not have been specifically

foreseeabl e, but, under the Narragansett Tennis C ub case, they

nonet hel ess are the kinds of hazards from which Defendants nust
protect Plaintiffs. As the Court stated in that case, “One need
only reasonably foresee that an injury may result froma
dangerous condition on the prem ses. The particular kind of

injury need not have been foreseen.” 502 A 2d at 830.
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| f Defendants nmarket a dangerous product as acousti cal
insulation, with no warnings or restrictions, it is foreseeable
it wll be used in a public place |like a nightclub. Once the
product is msapplied in the nightclub, the rest of the factors
that are alleged to have contributed to the disaster al
predictably follow — the overcrowdi ng, the poorly marked,
i naccessi ble exits, and the sources of ignition. Wile it is
undi sputed from eyew tness accounts that the fireworks ignited
the foam many other foreseeable sources of ignition were
probably present at The Station, such as cigarettes, cigarette
lighters and candl es.

Al t hough the Rhode |sland Suprenme Court has never adopted a
test for an intervening, or supervening, cause, it is worth
reviewi ng the three-pronged test used by the Western District of

Okl ahoma i n the Gai nes-Tabb case. The Gai nes-Tabb Court st ated

that an intervening act would break the chain of causation if it
were 1) independent of the original act; 2) adequate of itself to
bring about the result; and 3) not reasonably foreseeable. 995
F. Supp. 1304, 1312. |In The Station case, while there are many
possi bl e interveni ng causes, none is clearly adequate to bring
about the result. The act of installing the foaminsulation at

the club fails on every Gaines-Tabb prong — it was not

i ndependent of Defendants’ sale of the product as soundproofing;

it was not adequate of itself to cause the fire; and it was
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reasonably foreseeable. The act of setting off the fireworks,
whi |l e an i ndependent act and not specifically foreseeable, was
not of itself adequate to have caused a fire of this magnitude —
with a death toll of 100 and injuries to many nore. Unlike
Timothy McVeigh's crimnal schene to detonate a 4, 800- pound bonb
in a crowed office building at the begi nning of the workday, no
act in the series of events leading up to The Station tragedy
stands al one as the sole and proxi mate cause of the fire. The
al l eged acts of Defendants in manufacturing and marketing the
hazardous foaminsul ation, with no warnings, cannot be considered
as too renmote or renoved fromPlaintiffs’ injuries to allow the
charges of negligence against themto be di sm ssed.
Consequent |y, Defendants’ Mtions to Dismss the allegations of
negl i gence are deni ed.
Strict Liability

In the Conplaint, Plaintiffs allege that Defendants are
responsible for their injuries based on a theory of strict
products liability. The polyurethane foam as designed,
manuf act ured, marketed and distributed, is defective and
unr easonabl y dangerous, Plaintiffs charge, because it ignited too
easily, burned too vigorously and produced unreasonably dangerous
toxi c snoke and gases. Mbreover, Defendants knew of the
hazardous nature of its product, knew that those risks were not

obvious to the public, and yet narketed the product as acousti cal
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insulation with i nadequate warnings and restrictions as to its
appropriate application. Plaintiffs state further that, due to
t he hazardous nature of the foam Defendants had a duty of
“product stewardship” to ensure that the product was put to a
safe and appropriate use.

In response, Defendants reiterate their argunment that their
sale of the foamto an internediary was not the proxi mate cause
of Plaintiffs” injuries. |In addition, Defendants argue that, as
a bul k supplier of an unprocessed product or conponent, they
cannot be strictly liable for harmthat may have been caused
after the bulk foamwas integrated into the final end-product.

1. Strict Products Liability
The tort doctrine of strict product liability was adopted by

the Rhode Island Suprene Court in 1971 in Ritter v. Narragansett

Electric Co., 283 A 2d 255. In that case, four-year-old Brenda

Ritter attenpted to stand on the oven door in order to peek into
a pot on the stovetop to find out what was for supper. The stove
fell over, spilling the boiling contents of the pot onto Brenda
and her sister, and trapping them both beneath. The stove had
been sold to the Ritters by Narragansett Electric, and had been
manuf actured by third-party defendant Anmerican Mtors Conpany.

At trial, the judge had refused plaintiffs’ request to instruct
the jury on the theory of strict liability based on Section 402A

of the Restatenent (Second) of Torts. Nevertheless, the jury
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returned verdicts for the plaintiffs, and in favor of
Narragansett against American Mdttors. The trial court granted
notions for a newtrial for both defendants.

In affirmng the |ower court’s grant of a notion for a new
trial, the Supreme Court wote, “A manufacturer is strictly
[iable in tort when an article he places on the market, know ng
that it is to be used wthout inspection for defects, proves to
have a defect that causes injury to a human being.” 283 A 2d at

262, quoting Geenman v. Yuba Power Products, Inc., 59 Cal. 2d

57, 62. The R tter Court went on to explain that, in order to
establish liability, the defect in the design or manufacture nust
make the product unsafe for its intended use, and plaintiff nust
be using the product as intended when the injury occurs. Citing
coment (g) to Section 402A of the Restatenent, the Court noted
that the rule “applies only where the product is, at the tine it
| eaves the seller’s hands, in a condition not contenplated by the
ultimate consuner, which will be unreasonably dangerous to him?”
283 A 2d at 262.

Ten years later, the Rhode Island Suprenme Court affirned
this witer’s charge to the jury on the issue of liability for

defective products. The case, Parrillo v. Groux Co., Inc., 426

A 2d 1313 (R 1. 1981), involved an alleged expl oding grenadi ne
bottle. At trial, the jury was instructed on the basic concept

as foll ows:
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I f a manufacturer or supplier or seller of a
product puts that product on the nmarket and
there is a defect in that product which
makes the product unreasonably dangerous,
when that product is being used in a norma
manner and that defective product causes
injury to soneone, then the manufacturer or
supplier or seller is called upon to respond
i n damages.

426 A.2d at 1316. This witer went on to charge that in order

for plaintiff to prevail he would have to prove five

propositions, by a fair preponderance of the evidence:

1) That there was a defect in the design or construction of
t he product in question;

2) That the defect existed at the tine the product left the
hands of the defendant;

3) That the defect rendered the product unreasonably
dangerous, and by unreasonably dangerous it is neant that there
was a strong |ikelihood of injury to a user who was unaware of
the danger in utilizing the product in a normal manner;

4) That the product was being used in the way in which it
was i ntended at the tinme of the accident; and

5) That the defect was the proxi mate cause of the accident,
and of plaintiff’s injuries.

The plaintiff objected to the charge based on this witer’s
failure to explain to the jury that the doctrine was applicable

even if defendant could denpnstrate that it had used due care in

the preparation and distribution of the product. On appeal, the
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Rhode | sl and Suprene Court approved the charge and stated that
“the so-called omtted el enent plays no part in an action based
on the strict liability doctrine.” 426 A 2d at 1316.

This Court had occasion nore recently to again set out the
el enments requisite to establishing a strict products liability

claimin GQuilbeault v. R J. Reynolds Tobacco Co., 84 F. Supp. 2d

263, 267 -268 (D.R 1. 2000). This Court also pointed out in
Gui |l beault the significant overlap between the el enents required
to establish a negligence claimand those required to establish a
strict products liability claim with the negligence claimhaving
the additional requirenent that the defendant knew or had reason
to know of the product’s defect. 84 F. Supp. 2d at 268.

In their Conplaint, Plaintiffs have all eged that the
pol yur et hane foam was defectively manufactured, designed and
mar ket ed because it was extraordinarily flammuable, yet was not
treated with any flanme-retardant chem cals, and was sold with no
war ni ngs as to appropriate applications. Plaintiffs allege
further that the foamwas in “the exact same condition chemcally
and flammbility-wi se” when it was installed on the walls of the
Station as it was when it left Defendants’ plant. Conplaint, 88
517, 545. The defect in the foamcaused it to ignite too easily,
burn too quickly and rel ease highly toxic snoke and gases when
burning. Plaintiffs allege that Defendants marketed the foam for

acoustical insulation, but its inappropriateness for this
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particul ar application would not have been evident to anyone who
| acked knowl edge of the foanis hazards.

Al t hough the foamdid not cause the fire, the foam served as
“the primary fuel load” for the fire, causing it to burn nore
intensely, faster and nore toxic-ly, thereby contributing
substantially to the loss of life and rate of injury. These
all egations are sufficient to plead a plausible cause of action

for strict products liability under Ritter and Gl beault.

2. Bulk Supplier Doctrine

The Foam Def endants have i nvoked the “bul k supplier
doctrine” in response to Plaintiffs’ strict products liability
all egations. The bulk supplier doctrine is set forth in Section
5 of the Restatenent (Third) of Torts, and was adopted by the

Rhode | sl and Suprene Court in Buonanno v. Colnar Belting Co., 733

A 2d 712 (R 1. 1999).

One engaged in the business of selling
or otherw se distributing product conponents
who sells or distributes a conponent is
subject to liability for harmto persons or
property caused by a product into which the
conponent is integrated if:

(a) the conponent is defective in itself,
as defined in this Chapter, and the defect
causes the harm or

(b)(1) the seller or distributor of the
conponent substantially participates in the
integration of the conponent into the design
of the product, and

(2) the integration of the conponent
causes the product to be defective, as
defined in this Chapter; and

(3) the defect in the product causes the
har m
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8§ 5, Restatenent (Third) of Torts.

This Section provides the Court with a hel pful anal yti cal
tool, but it cannot operate to limt the analysis necessary to
apportion liability anong the various contributors to a

manuf actured end-product. In In re Silicone CGel Breast |Inplants

Prods. Liab. Litig., 887 F. Supp. 1463 (N.D. Ala. 1995), the

District Court for the Northern District of Al abama noted that
many courts have anal yzed tort clains involving a manufacturer
and a secondary fabricator by focusing on the duty owed by the
manuf acturer, described as the “bulk seller” or “raw materi al
supplier” defense. Qher courts have analyzed simlar clains
relying on the “sophisticated user” or “learned internediary”
defenses. The Al abama District Court explained that referring to
t hese notions as defenses may be m sl eading since they are
aspects of defect and proxi mate causation. 887 F. Supp. at
1466.

In their nmenoranda of law, both Plaintiffs and Defendants

cite the Silicone Gel Breast |nplant case, which was a federa

mul tidistrict products liability case tried in Al abama.

Def endant Scot f oam Cor por ati on manuf actured bul k pol yur et hane
foam and sold it to a foamreprocessor who cut and washed the
foam before selling it to the silicone inplant manufacturer. The
i npl ant manufacturer attached the foamto inplants and heat -

seal ed themtogether, then sterilized and distributed the
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finished product to physicians.

The evi dence showed that Scotfoam becanme aware at sone point
that its foamwas being used in breast inplants, and that it al so
knew t hat sone studi es had shown that the degraded foam m ght
rel ease harnful chem cals. Nevertheless, the Court granted
Scotfoanis notion for summary judgnent, hol ding that Scotfoam had
no duty to warn plaintiffs of potential hazards of using foamin
t he human body, that Scotfoanmis failure to warn of the potenti al
ri sks was not the proxi mate cause of plaintiffs’ injuries, and
t hat Scotfoam made no fraudul ent m srepresentations that were
relied upon by plaintiffs or their doctors.

I n anal yzi ng whet her or not Scotfoam had a duty to warn
inplant recipients or their physicians after it learned that its
foam was being used in this application, the Court focused on the
alterations to the foamthat were nade after Scotfoamsold it.
Cases where liability was i nposed under 8402A, 8388, or simlar
state statutes, “usually involved suppliers of a product or a
conponent part that was in substantially the sane condition when
used by the consunmer as when sold by the supplier. Indeed, a

showi ng that the product has not been substantially altered is a

prerequisite to liability in many states.” 887 F. Supp. at
1466. The Court continued wth an alternate theory of
[Tability:

Sonme states have inposed liability on a
supplier of a raw nmaterial used as an
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ingredient in the final product when that

mat eri al was inherently dangerous, such as a

toxic chem cal or a contam nated food.

Not wi t hstanding plaintiffs’ evidence that

degraded foam may rel ease a chem cal that has

been associated with cancer in animals, bulk

foam with its broad array of apparently safe

uses, should not be viewed as an inherently

danger ous product.
887 F. Supp. 1463, 1467. The Court concluded that it woul d be
unsound to require Scotfoamto warn the ultinmate user about a
hi ghl y-speci alized application of its product. 887 F. Supp. at
1468. “The law, as it has devel oped, recogni zes that such a
burden on sellers of products having w despread safe uses woul d
be too onerous, particularly in light of the nore direct
responsi bility of those selecting the product for their specific
application, such as, in this litigation, the inplant
manufacturers.” 887 F. Supp. at 1468.

Faced with a simlar fact pattern, the United States Court

of Appeals for the Third Circuit canme to a different concl usion

in Suchomajcz v. Humel Chemical Co., 524 F.2d 19 (3rd Cr

1975). In this case, Defendant Hummel nmanufactured a harm ess
chem cal and sold it to a fireworks manufacturer. The fireworks
manuf act urer incorporated the chemcal into its product, and sold
the conpleted fireworks kit to Gregory Kranyak, a mnor, in
violation of a federal injunction forbidding the shipnment of the
kits through interstate commerce. Kranyak abandoned the

partially-used kit in a public park. A couple of days later, a
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group of kids tossed a match into the bottle of chem cal, causing
an explosion which killed two of themand injured the other four.
The U . S. District Court for the Eastern District of Pennsylvania
granted Hummel’s notion for summary judgnent, but the Third
Crcuit reversed, hol ding:
We therefore believe that the all eged

facts presented a jury question as to whether

Hummel violated its duty to avoid conduct

whi ch may invol ve an unreasonabl e ri sk of

harm t hrough the foreseeable action of a

third party and its duty to warn users of the

potentially dangerous nature of its products.
524 F.2d 19, 27. The Third G rcuit went on to explain that the
principle that a manufacturer is responsible for a foreseeabl e
m suse of its product is consistent with the rule that the
i ntervening negligent act of a third party does not break the
causal chain, thereby shielding the initial tortfeasor from
liability, “unless the intervening act was unforeseeable, highly
extraordinary, or extraordinarily negligent.” 524 F.2d at 28.
The Third Circuit concluded that, “Humrel’s duty to warn arises
fromthe probability that the chem cals woul d be m sused, such
m suse woul d not be a supersedi ng cause, nor an unforeseeabl e

use.” 524 F.2d at 28 - 29.

I n Buonanno v. Colmar Belting Co., 733 A 2d 712 (R 1. 1999),

t he Rhode Island Suprenme Court addressed the liability of the
manuf act urer of a conponent part. In that case, a worker was

i njured when his armwas caught in a conveyor belt at a recycling
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station. The wing pulley used in the construction of the
conveyor belt had been manufactured by defendant Enerson Power
Transm ssion Corporation (“EPT"), which sold it to defendant
distributor Colmar. Colmar sold the necessary conponents to the
recycling station, which in turn hired a welder to construct the
apparatus. The final conveyor-belt systemdid not include a
shield over the hazardous “nip-point” section of the belt,

al t hough a subsequent OSHA inspection had resulted in a warning
that a shield should be install ed.

Plaintiff charged both EPT and Colmar with strict liability
and negligence in the design of the wing pulley and the failure
to warn of its dangerous nature. EPT filed a notion for summary
judgnent, claimng that as the manufacturer of a conponent part,
it had no duty to insure the safety of the final integrated
product. Col mar al so noved for summary judgnment because it had
not manufactured any of the conponent parts, nor had it designed
any aspect of the conveyor belt. The trial judge granted both
noti ons.

The deci sion reached on appeal by the Rhode Island Suprene
Court included no fewer than three opinions offered by that
esteened group of five justices. Authoring the opinion, Justice
Maur een McKenna CGol dberg revi ewed and adopted Section 5 of the
Third Restatenent, stating:

We adopt the Restatenent’s conclusion that
t he manufacturer or seller of a conponent
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part may be liable to the ultimte user,

particularly when it has substantially

participated in the integration of the

conmponent into the design of the final

pr oduct .
733 A.2d at 716. After review ng the evidence show ng
distributor Colmar’s role in the design of the conveyor belt, she
concl uded that the record indicated a reasonabl e inference that
Col mar had substantially participated in the design of the final
product. On the other hand, no evidence indicated that
manuf act urer EPT played any role in the design. For the
pur poses of the analytic task before this Court, it is worth
noting that in Buonanno, the | andmark case in which the Rhode
| sl and Supreme Court adopted Section 5, Justice CGol dberg

expl ained that, “...we conclude that this case turns not on a
prelimnary determ nation of the existence of a defect, but
rat her on whet her EPT or Col mar, as the manufacturer and

di stributor of a conponent part, has a duty relative to the
integrated machine.” 733 A 2d at 715 - 716.

Justice CGol dberg went on, and this portion of her opinion is
not joined by the majority of the court, to state that the record
denonstrated a disputed factual issue concerning EPT's failure to
produce an alternatively-designed wing pulley that m ght have
reduced or avoided the foreseeable risk of the injury suffered by

the plaintiff.

Chi ef Justice Joseph Weisberger followed with an opinion
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joined by Justices Victoria Lederberg and John Bourcier. These
justices concurred wth Justice Coldberg that the summary
judgnent granted in favor Col mar nust be vacated. However, they
affirmed the summary judgnent granted in favor of EPT, holding
that the alternative design theory was too speculative to form
the basis for a genuine issue of material fact.
W are unwilling to place upon a
manuf act urer under the doctrine of strict
l[iability the obligation of manufacturing a
conponent part, as ordered by a sophisticated
pur chaser, containing safeguards that have
not been ordered by the purchaser and are
unnecessary to safeguard the ultimte
assenbly unl ess a dangerous condition is
created by the purchaser-assenbler itself.
733 A 2d at 719.
Furthernore, the magjority went on to reject the notion that
EPT had any duty to warn about the risks of constructing a
conveyor belt with no shield over the wing pulley. “A conponent
part supplier such as EPT should not be required to act as
insurer for any and all accidents that may arise after that
conponent part |eaves the supplier’s hands.” 733 A 2d at 719.
The fifth and final arbiter, Justice Robert Flanders, next
wei ghed in, concurring in part and dissenting in part. Justice
Fl anders agreed with the other justices that summary judgnent in
favor of Col mar should be reversed. However, he dissented from

the majority, agreeing with Justice Gol dberg that EPT shoul d

remain in the case, but on different grounds. GCiting evidence in
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the record that every wi ng pulley manufactured by EPT was
integrated into a conveyor belt system Justice Flanders pointed
out that there was no non-dangerous use for the product. *“Under
t hese circunmstances, | would treat the conponent pulleys as if
they were defective in and of thensel ves because their only
f oreseeabl e use creates an unreasonably dangerous integration.”
733 A .2d at 720. The foreseeable risks created by the w ng
pul l ey, Justice Flanders continued, gave rise to a duty to warn
that ran not only to the buyers of the product, but to users as
well. He concl uded:
.1 would remand this case to the Superior

Court for further proceedi ngs concerning

whet her EPT's wing pulley was defective

because it failed to include some sort of a

feasi bl e guard device |ike the one used in

its other pulleys. Mreover, | also would

remand for further proceedi ngs concerning

whet her the pull ey was defective because of

the failure to include sonme type of warning

on the pulley itself that would alert users

to the nip-point danger.
733 A . 2d at 721.

This Court has engaged in a |l engthy review of these cases to

denonstrate the fact-intensive nature of the analysis that is
required in these cases, and to show the extent to which

reasonabl e m nds can differ over what is a just and fair outcone.

In the Silicone Breast Inplants case (which, |ike Suchomajcz, is

not binding on this Court), the manufacturer was absol ved of

liability because, inter alia, the conponent part had been
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extensively altered before it was nade into the product that

injured the plaintiffs. In Suchomgjcz, the manufacturer was

ordered to stand trial based on its know edge that its harm ess
product was being put to an extrenely hazardous use. In
Buonanno, two justices — not a majority — thought the
manuf acturer should stand trial based on 1) the theory that it
coul d have nmade a safer version of the product; and 2) that the
dangerous and foreseeabl e use the product was put to gave rise to
a duty to warn on the part of the manufacturer.

Based on the review of these cases (none of which were
deci ded on the pleadings), this Court concludes that it would not
be proper to dism ss the Foam Defendants fromthe case at this
juncture. Because the Court does not know the extent to which
the bulk foamwas altered by the distributor after it was sold by
Def endants, the Court is unable to determ ne the applicability of
the bul k supplier doctrine to this case. As Plaintiffs’ stated
in their menmorandum Just because Defendants supplied the foamin
bul k does not nean that they are “bul k suppliers.”

Plaintiffs’ Conplaint succeeds in raising sufficient
i nferences concerning the dangerous characteristics of the foam
the alterations, or lack thereof, that took place after the foam
| eft Defendants’ custody, the intended uses of the foam the
foreseeability of those uses, and the failure to warn about

dangerous applications of the foam Based on these allegations,
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and the sane analysis of proxi mate cause set forth in the section
on the negligence clains above, the Court declines to grant
Def endants’ Mdtions to Dismss the strict products liability
cl ai s agai nst them
Breach of warranty

Plaintiffs allege that Defendants breached express and
inplied warranties of nerchantability and fitness in the
manuf acture, sale and distribution of pol yurethane foam and that
t hese breaches were the proximate and direct cause of Plaintiffs’
injuries. Defendants counter that this claimrequires proof that
a defect attributable to the manufacturer caused the injury.
Def endants are correct that, in order to prevail on this claim
Plaintiffs will be required to present proof of a defect;
however, to survive a notion to dismss for failure to state a

claim no such proof is required. Aulson v. Blanchard, 83 F.3d

1, 3 (1st Cr. 1996).

In order to reach the jury on a breach of warranty claim a
plaintiff nmust show that the product is defective, that the
defect was present when the product |eft the defendant’ s hands,
and that the defect is the proxi mate cause of plaintiff’'s

injuries. Plouffe v. Goodyear Tire & Rubber Co., 373 A 2d 492,

495 (R 1. 1977).
In their Conplaint, Plaintiffs have all eged that the

pol yur et hane foam was defectively manufactured and desi gned
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because it was extraordinarily flammable, yet was not treated
with any flame-retardant chem cals. Mreover, it ignited too
easily, burned too quickly and rel eased highly toxic snoke and
gases when burning. Plaintiffs allege further that the foam was
in “the exact sane condition chemcally and flammbility-w se”
when it was installed on the walls of the Station as it was when
it left Defendants’ plant. Conplaint, 88 517, 545. Although the
foam di d not cause the fire, the foamserved as “the primary fuel
| oad” for the fire, causing it to burn nore quickly, nore toxic-
Iy and nore intensely and thereby contributing substantially to
the loss of Iife and rate of injury.

These all egations are sufficient to provide a basis for
recovery, if proven, under a supportable legal theory. Cruz v.
Mel ecio, 204 F.3d 14, 21 (1st GCr. 2000). Consequently,

Def endants’ Mdtions to Dismss the clains of breach of warranty

agai nst them are hereby deni ed.
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Concl usi on
For the aforenentioned reasons, this Court denies the Foam
Manuf act urer Defendants’ Mdtions to Dismss all Counts asserted
against themin Plaintiffs’ Conplaint.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Apri | , 2005
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