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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

Before the Court are cross-notions for summary judgnent,
filed pursuant to Fed. R G v. P. 56(c) and (d). Plaintiff,
Operation C ean Governnment (“OCG ), filed the instant conpl aint
agai nst Defendants, Rhode I|Island Ethics Comm ssion (“RIEC or
“the Conm ssion”) and its nenbers, Richard Kirby, James Lynch
Franci s Fl anagan, Thomas ol dberg, Robin Main, James Mirray,
Patricia Mdran, and George Weavill, alleging that Defendants
violated OCG s First and Fourteenth Anmendnent rights in the
context of attenpting to enforce the provisions of R1. Gen. Laws
§ 36-14-12(d), the so-called Roney Amendnment. These clains

i nclude Counts 1 and 2, alleging that RIEC violated OCG s First
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Amendnent rights to political speech and to petition the

gover nnment by scheduling a “penalty hearing” on August 2, 2002
under col or of the Roney Amendnent; Count 3, seeking a

decl aratory judgnent that the Roney Amendnent is facially
unconstitutional; Counts 4 and 5, alleging that R EC viol ated
OCG s Fourteenth Amendnent right to procedural due process; and
Count 6, alleging that RI EC deprived OCG of its constitutional
rights under color of state law, in violation of 42 U S.C. 8§
1983.

The State of Rhode Island, filing as an Intervenor, asks
this Court for partial summary judgnment on Count 3, Plaintiff’s
declaratory judgnent claim arguing that the Roney anendnent is
constitutional. See Fed. R Cv. P. 56(d). Plaintiff OCG has
cross-nmoved for partial summary judgnent on Count 3 in its favor
Al so, RIEC and its nenbers, Defendants herein, have noved for
summary judgnent on all Counts pursuant to Fed. R Cv. P. 56(c).
In addition to the argunments raised by Defendants in their notion
for summary judgnent, RIEC argues that no case or controversy
remai ns pendi ng between the parties, and asks this Court to
dismss all six of Plaintiff’'s clains as noot.

For the reasons articulated herein, this witer agrees with
Defendants that Plaintiff’s clains are no | onger justiciable, and
nmust be dism ssed. The Court dism sses Counts 1, 2, 4, 5, and 6

of Plaintiff’s First Armended Conplaint as nmoot. This |eaves only



Count 3, Plaintiff’s declaratory judgnment claim However,
because the Court determnes that Plaintiff’s request for
declaratory relief alone is unripe for judicial determ nation

w t hout the supporting context of Plaintiff’s other counts, that

claimnust al so be di snissed.

Facts and Procedural Hi story

The substantive facts giving rise to OCG s conplaint are
uncontested. On or about February 2, 2002, three nenbers of OCG
Robert P. Arruda (“Arruda”), Beverly Cay (“day”), and Janice
Carlson (“Carlson”), filed a conplaint wwth RI EC all egi ng that
Robert Carl (“Carl”), D rector of Admnistration, violated the
state Code of Ethics by chairing a neeting of the Unclassified
Pay Plan Board in which a pay raise plan containing a pay raise
for hinmself was di scussed, voted on, and approved. This
conpl aint, although filed by Arruda, C ay, and Carlson, was filed
on behalf of OCG Later, on March 12, 2002, the sane three
menbers of OCG filed a second conplaint with R EC all eging that
John Barrette (“Barrette”), State Court Adm nistrator, also
violated the state Code of Ethics by participating in and voting
on a pay raise plan containing a pay raise for hinself before the
Uncl assified Pay Plan Board. |In addition, Arruda, Cay, and
Carlson filed another conplaint with RI EC against Carl, alleging

that he failed to disclose that he was a nenber of the



Uncl assified Pay Plan Board in nultiple annual financi al
statenents subnitted to RIEC, pursuant to R 1. Gen. Laws. § 36-
14-16. These three conplaints filed against Carl and Barrette by
OCG wer e catal ogued by RI EC as Conpl ai nt Nos. 2002-2, 2002-3, and
2002- 4.

On June 25, 2002, RIEC held a neeting to review the three
conpl aints described above. Pursuant to RIEC regul ations,
conpl ai nant OCG was not considered a party to the ethics actions
filed against Carl and Barrette, and, as a result, OCG received
no notice that the neeting would take place, and was not invited
to present evidence, argunment, or to Ccross-exam ne W tnesses
before the Conm ssion. At the June 25 neeting, RIEC dism ssed
the three conplaints against Carl and Barrette “for failure to
state any allegations sufficient to constitute a violation of the
provi sions of the Rhode Island Code of Ethics.” After this
di sm ssal, Respondents Carl and Barrette submtted a notion to
Rl EC requesting that the Conm ssion nake a determ nation as to
whet her OCG s three conpl aints agai nst themwere “frivol ous,
unr easonabl e and groundl ess,” warranti ng sancti ons under the
Roney Amendnent, R |1. Gen. Laws 8§ 36-14-12(d). This statute
reads:

[ RIEC], upon a finding pursuant to this
section that there fails to exist probable
cause for a violation of this chapter, shal

i ssue an order dism ssing the conplaint, and

if it finds the conplaint to be frivol ous,
unr easonabl e, or groundl ess, the conm ssion
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shall require the person filing the conpl aint
to pay a civil penalty of not nore than five
t housand dol l ars ($5,000), all or part of

whi ch nay be paid to the subject of the
conplaint in reinbursement of said subject’s
reasonabl e expenses of defense.

R1. Gen. Laws § 36-14-12(d).

A notice of the RIEC dism ssal was sent to OCG Arruda,
Cl ay, and Carl son on June 26, 2002. The notice included the
fol | om ng paragraph:

I n accordance with RI. Gen. Laws § 36-14-
12(d), on August 2, 2002 the Comm ssion wll
consi der Respondent’s request for a

determ nation that the Conplaint as filed was
frivol ous, unreasonable and groundl ess, and
requi re each Conpl ai nant and t he organi zati on
to pay a civil penalty of up to $5,000, to be
paid to Respondent in partial reinbursenent
of Respondent’s expense of defense. Any such
determ nation or hearing thereon shall not
prejudi ce Respondent’s right to initiate a

conplaint alleging violation of RI. GCen.
Laws 8§ 36-14-5(k). Please take notice that
Respondent’s request will be heard by the

Comm ssi on on Friday, August 2, 2002, at 9:00
a.m, at 40 Fountain Street, 8'" Fl oor,
Provi dence, R I. 02903.

Plaintiff’s First Arended Conplaint, Y 24.

On August 2, 2002, RIEC net to consider Carl and Barrette’'s
nmotion that OCG s Conplaints Nos. 2002-2, 2002-3, and 2002-4 be
eval uated to determ ne whether these conplaints were “frivol ous,
unr easonabl e, and groundl ess” as described in § 36-14-12(d). 1In

addition to the notion for sanctions brought by Carl and

Barrette, OCG filed nultiple additional notions, including



notions that certain nmenbers of R EC recuse thenselves fromthe
case due to prior dealings with OCG and its nenbers and a notion
to abate the proceedings. After a day of notion hearings, R EC
recessed the matter until Septenber 3, 2002.

On Septenber 3, when Rl EC reconvened, Respondents Carl and
Barrette noved to withdraw their notion for sanctions agai nst
OCG, Arruda, Cay, and Carlson with prejudice, stating on the
record that they no | onger believed that seeking statutory
sanctions agai nst the conplainants was in their best interest.

RI EC granted Carl and Barrette’s notion to withdraw their notion
for sanctions with prejudice. Once the notion was withdrawn with
prejudi ce, the foll ow ng exchange occurred on the record:

M. Kirby: Ckay. That's it.

M. Senville: And the matter is dism ssed by
this commttee then with prejudice?

M. Conley: As | just said a nonent ago,
there is nothing substantive before the

commi ssion to act on in terns of the original
request for sanctions. It has been w thdrawn
with prejudice so that the respondents cannot
bring it again but there is no finding on the
substantive nmatter so it’s not a dismssal.
The request to w thdraw has been granted.
There is nothing before the Conm ssion to act
upon.

M. Kirby: So the case is over.

M. Senville: Is the matter dism ssed by the
Comm ssi on agai nst the chairman of Qperation
Cl ean Government, Robert Arruda, Janice

Carl son and Beverly Clay? That is all I'm
seeking a ruling on. If the matter is

di sm ssed, it’s dism ssed with prejudice.

M. Kirby: The matter was w t hdrawn before we
can dismss it.

M. Senville: The matter has been w thdrawn
by the respondents. | wi sh to know what the



Comm ssion’s action is. There is nothing
pendi ng and the matter is dism ssed, correct?
M. Kirby: Correct.

M. Conley: The matter is withdrawn with
prejudice. It cannot be brought again.

There is nothing pending before the

Comm ssion to take any further action on.

Hearing In re Robert Carl—-Conplaint 2002-2, John H
Barrette—Conpl ai nt 2002-3, Robert Carl—-Conpl ai nt 2002- 4,
Proceedi ngs before the Rhode I|sland Ethics Conm ssion, Sept. 3,
2002, at 8-10.

On Septenber 16, 2002, thirteen days after this hearing, OCG
filed this instant suit here in federal court, alleging that RI EC
violated its constitutional rights in attenpting to enforce the
Roney Amendnent against OCG Arruda, O ay, and Carlson on August
2, 2002 and in failing to give OCG notice of the June 25, 2002
meeting where the initial dism ssal took place. OCG al so asked
for a declaratory judgnent that the Roney Amendnent is facially
unconstitutional. Although OCG acknow edged in its Amended
Conpl aint that Carl and Barrette had withdrawn their notion for
sanctions under 8 36-14-12(d) wth prejudice, OCG argued that the
case renmi ned open agai nst OCG because, in the absence of a
di sm ssal or abatement, RIEC s regul ations require the Conm ssion
to retain jurisdiction over a conplaint, even if wthdrawn by the
conplainant. See Plaintiff’'s First Amended Conplaint, {f 32-34.
Therefore, OCG all eged that despite the wthdrawal, it faced the
threat of renewed proceedings against it regarding the Carl and

Barrette conpl ai nts under 8§ 36-14-12(d).



After OCG instigated this |lawsuit, counsel for OCG and Rl EC
were present on another matter before Judge Stephen Fortunato in
t he Rhode Island Superior Court for Providence County. On the
record before Judge Fortunato, counsel for RIEC assured
Plaintiffs that their procedural fears of renewed action agai nst
themregarding the Carl and Barrette conpl aints were basel ess, as
Rl EC considered the matter closed. |In addition to these
assurances, counsel for R EC agreed on the record to enter a
stipulation of dism ssal regarding the Carl and Barrette actions.
Fol |l owi ng the hearing, counsel for both parties entered into a
consent order to this effect, entered by Judge Fortunato on
Decenber 17, 2002. This Order reads, in pertinent part:

On Septenber 3, 2002, the Rhode Island
Et hi cs Commi ssion granted the Respondents’
Motion to Wthdraw their Mtion for Sanctions
with prejudice. That action term nated al
proceedi ngs in the above-captioned Conpl aints
[ Nos. 202-2, 2002-3, and 2002-4] including
Respondents’ Modtion for Sanctions against the
Plaintiffs.

As a result of the Rhode Island Ethics
Comm ssi on granting Respondents’ Mdtion to
Wthdraw with prejudice, no proceeding for
sanctions is pending against the Plaintiffs;
there is no possibility of continued
proceedi ngs against Plaintiffs for sanctions
in regard to the above-capti oned Conpl ai nts;
and the Rhode Island Ethics Comm ssion has no
further jurisdiction over the Plaintiffs in
t he above-capti oned Conpl ai nts.

Arruda v. Rhode Island Ethics Conm ssion, C. A No. 2002-5270,
Order Entered, Fortunato, J., Dec. 17, 2002.

As this Order summarizes, no action is pending in the
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Comm ssion regarding the Carl and Barrette conplaints, as they
were di sm ssed, and the notion for sanctions filed agai nst OCG
and its nenbers was withdrawn with prejudice. In addition, by
conceding that RIEC does not retain jurisdiction over the Car
and Barrette Conplaints, the consent Order renoves the threat of
8 36-14-12(d) sanctions ever being inposed on OCG Arruda, d ay,
or Carlson for the allegations contained in Conplaints 2002- 2,

2002-3, and 2002-4.

1. NMbotness
It has often been noted that federal courts do not issue

advi sory opinions. WMher v. Hyde, 272 F.3d 83, 86 (1t Gr.

2001). Rather, the United States Constitution “confines the
federal courts’ jurisdiction to those clainms which enbody act ual
‘cases’ or ‘controversies.’” Id. (citing U S. Const. art. IlIl, 8
2, cl. 1). To be justiciable, an actual case or controversy nust
exi st between the parties at all stages of litigation, not nerely

on the date the action was first initiated. Thomas R W v.

Massachusetts Dep’t of Education, 130 F.3d 477, 479 (1% Gr.

1997). If the case and controversy requirenent is not satisfied,

the matter is noot, and nust be disni ssed. Cruz v. Farqguharson,

252 F.3d 530, 533 (1t Gir. 2001). A matter is deened noot “when
the issues presented are no longer |live or when the parties |ack

a legally cognizable interest in the outcone.” 1d.



Here, OCG alleges in Counts 1 and 2 that RIEC violated its
First Amendnent rights to free speech and to petition the
governnment by scheduling the August 2, 2002 hearing to enforce 8§
36-14-12(d) against OCG for allegations nmade in the Carl and
Barrette Conplaints. Counts 4 and 5 allege that R EC viol ated
OCG s rights to procedural due process in failing to give notice
of the initial dism ssal hearing held for these Conplaints on
June 25, 2002, and of “the charges against OCG in the June 26
2002 dism ssal letter. Count 6 alleges that RREC s attenpt to
enforce 8 36-14-12(d) on August 2, 2002 constituted a deprivation
of its constitutional rights by R EC under color of state |aw
In all of these Counts, Plaintiff’s clains of constitutional
deprivation relate back to the threat of sanctions being inposed
by RIEC for the allegations OCG made in the Carl and Barrette
Compl ai nts. However, as Defendants point out, no sanctions were
i nposed for the allegations made in these Conplaints, and, as the
nmotion for sanctions was withdrawn with prejudice and a consent
Order entered termnating RIREC s jurisdiction over these
Compl aints, OCG Arruda, Cay, and Carlson do not face the
possibility of renewed action agai nst them based on the
assertions contained in Conplaint Nos. 2002-2, 2002-3, and 2002-
4. It was the threat of potential Roney Amendnent sanctions on
these specific Conplaints that gave rise to Plaintiff’s

constitutional deprivation clains. Because this threat is
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abated, no live cause of action remains pendi ng between the
parties on these Counts. As a result, these clains are noot, and
nmust be di sm ssed.

One exception to the nootness rule exists. Plaintiff OCG
may pursue its cause of action on these Counts if it can show
that its cause of action is “capable of repetition, yet evading

review.” Winstein v. Bradford, 423 U S. 147, 149 (1975). The

First Crcuit has described this exception to the nobotness
doctrine as foll ows:

In order to qualify for this narrow exception
to the nootness doctrine, a plaintiff mnust
show that ‘(1) the chall enged action was in
its duration too short to be fully litigated
prior to its cessation or expiration, and (2)
there was a reasonabl e expectation that the
sane conplaining party would be subjected to
t he sane action again.’

@l f of Maine Fisherman’s Alliance v. Daley, 292 F.3d 84, 89 (1
Cr. 2002) (citing Weinstein, 423 U. S. at 149).

Al though in this case the “chall enged action” did expire before
it could be fully litigated due to Carl and Barrette’ s w thdrawal
of their notion for 8 36-14-12(d) sanctions, Plaintiff OCG cannot
show that its cause of action is “capable of repetition, yet
evading review.” Winstein, 423 U S. at 149. Because Carl and
Barrette withdrew their joint notion for sanctions with

prej udi ce, and because RIEC consented to an Order stipulating
that it has no continuing jurisdiction over the three Conplaints

at issue, OCG faces no future possibility that it would be
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subjected to the sane action for sanctions based on the

all egations nmade in the Carl and Barrette Conplaints. Thus, as
there is no reasonabl e expectation that OCGw Il be subject to
the sane action again, Plaintiff’s clains fail to satisfy this
exception to the nootness doctrine.

It is true that Plaintiff OCG an organi zation dedicated to
pronoting ethics in governnment, will certainly file conplaints
with RIEC again in the future if the organi zation deens it
appropriate. However, even if OCG was to again face the threat
of 8 36-14-12(d) sanctions due to allegations nade agai nst a
government official in a particular conplaint, there is no reason
for this Court to believe that such a future cause of action, if
it ever occurred, would evade judicial review If a future
ethics conplaint were filed by OCG dism ssed for |ack of
probabl e cause, and a notion for sanctions was filed agai nst OCG
by the subject of the conplaint, OCG would have severa
opportunities to contest the inposition of these sanctions and
assert any appropriate argunents, including constitutional
deprivation clains, before the sanctions thenselves were
affirmatively inposed. First OCG wuld have the right to a
heari ng before the Comm ssion, nuch akin to those that took place
on August 2 and Septenber 3, 2002, to contest the sanctions.
Thereafter, OCG would have a right of appeal to the Rhode Island

Superior Court, and also, if unsuccessful, the opportunity to
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pursue further review via a wit of certiorari to the Rhode
| sl and Suprene Court. |If such a hypothetical future case was to
occur, these procedural l|ayers ensure that any sanctions inposed
under the Roney Amendnent woul d not evade review in the state
courts.

Therefore, for the reasons discussed, this Court dism sses
Counts 1, 2, 4, 5, and 6 as noot. Now this witer turns to the
one remai ni ng cause of action, Count 3, requesting a declaratory

j udgnent that the Roney Anendnent is facially unconstitutional.

I11. Ripeness

The Decl aratory Judgnment Act, 28 U S.C. § 2201-2202, allows
a federal court to award declaratory relief when an actual case
or controversy is present. As the First GCrcuit observed in

Ernst & Young v. Depositors Econonic Protection Corporation, the

Decl aratory Judgnment Act does not itself confer subject matter
jurisdiction, but rather “makes avail abl e an added anodyne for

di sputes that cone within the federal courts’ jurisdiction on
sone other basis.” 45 F.3d 530, 534 (1 Cir. 1995). Because
this Act offers litigants “a w ndow of opportunity, not a
guarantee of access,” the courts ultinmately nust decide, and have
substantial discretion in determ ning, whether declaratory relief
is appropriate in a given action. 1d. In evaluating whether

declaratory relief is warranted, one critical consideration is
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whet her the cause of action is ripe for judicial review If it
is determ ned that the declaratory judgnment action before the
court is unripe for judicial determnation, there is no
alternative but to dismss the case. |1d. at 535.

As the United States Suprene Court noted in Abbott Labs. v.

Gardner, the ripeness doctrine exists to “prevent the courts,

t hrough avoi dance of premature adjudication, fromentangling

t hensel ves in abstract disagreenents.” 387 U S. 136, 148-49
(1967). Thus, courts should dism ss declaratory judgnment clains
as unripe unless ““there is a substantial controversy, between
parties having adverse |legal interests, of sufficient inmediacy
and reality to warrant the issuance of a declaratory judgnent.’”

@Qn Omers’ Action League, Inc. v. Swift, 284 F.3d 198, 205-06

(1%t Gr. 2002) (quoting Maryland Casualty Co. v. Pacific Coal &

al Co., 312 U.S. 270, 273 (1941)). To determ ne whet her or not
a particular declaratory judgnment claimis ripe for judicial
action, the United States Suprene Court instructs the district
courts to examne: (1) “the fitness of the issues for judicial

determ nation,” and (2) “the hardship to the parties of

wi t hhol di ng court consideration.” Abbott Labs., 387 U S. at 149.

I n di scussing these factors, the First Crcuit has observed:

[Flitness typically invol ves subsidiary
gueries concerning finality, definiteness,
and the extent to which resolution of the
chal | enge depends upon facts that nmay not yet
be sufficiently devel oped, whereas hardship
typically turns upon whether the chall enged
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action creates a direct and i mmedi ate di |l emmm
for the parties.

Rhode |Island Ass’n of Realtors, Inc. v. Witehouse, 199 F.3d 26,
33 (1t Gir. 1999) (internal quotation marks omtted).

For an action to be ripe, both prongs of this test nust be
satisfied, although a strong showi ng on one nmay conpensate for a

weaker showi ng on the other. Ernst & Young, 45 F.3d at 535.

A.  Fitness
The concept of ripeness has both constitutional and

prudential elenents. See Mangual v. Rotger-Sabat, 317 F.3d 45,

59 (1%t Gir. 2003). In considering the concept of “fitness,”
both of these concerns cone into play. The constitutional

el enent of fitness focuses on the prohibition of advisory

opi nions, and prevents courts fromissuing prenmature opinions.
Id. at 59. The prudential concerns emanate fromthe policy of
judicial restraint fromthe i ssuance of unnecessary deci sions.

Mcl nni s-M senor _v. Maine Medical Center, 319 F.3d 63, 70 (1°

Cir. 2003). In addressing these concerns, “[t]he critical
guestion concerning fitness for reviewis whether the claim
i nvol ves uncertain and contingent events that may not occur as

anticipated or may not occur at all.” Ernst & Young, 45 F.3d at

536 (quoting Massachusetts Ass’n of Afro-Anerican Police, Inc. v.

Boston Police Dep’'t, 973 F.2d 18, 20 (1% Gr. 1990)). This

guestion reflects the fact that judicial decisions cannot be

based on specul ative facts or a hypothetical record. See id.
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Here, inits sole surviving claim OCG asks the Court to
i ssue a declaratory judgnment that 8 36-14-12(d) is facially
unconstitutional. Renoving references to OCG s noot cause of
action concerning the Carl and Barrette Conplaints, OCG s
rationale for this claims continued validity is the group’s
stated expectation that it will continue to file conplaints
agai nst Rhode |sland governnent officials wwth RIEC, and its
suspicion that, at sone point in the future, RREC will again
attenpt to enforce the provisions of the Roney Amendnent agai nst
it and its officers for future allegations that may or nay not be
contained therein. At present, however, OCG does not face a
notion for Roney Anendnment sanctions. Although the Court can
conceive of a factual scenario that mght potentially | ead R EC
to attenpt enforcenment of 8§ 36-14-12(d) at sonme future date, this
case is not before the Court, and indeed, is dependent on so many
different factual contingencies that it may never occur. |In the
absence of a concrete factual situation placing the facial
constitutionality of the Roney Anendnent at issue, this Court is
not in a position to determne its validity. Thus, this witer
determnes that OCG s fitness argunent is nonexistent at this
juncture.
B. Hardship

Bef ore any conclusion on the issue of ripeness, the Court

must al so take into account the potential hardship the parties
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woul d face if denied resolution of their declaratory judgnent
claim The *“hardship” prong of this analysis is entirely
prudential, focusing on whether denying judgnment will create an
direct and imedi ate dilenma for the parties involved. MIlnnis-
M senor, 319 F.3d at 70. The hardship inquiry “enconpasses the
guestion of whether plaintiff is suffering any present injury
froma future contenplated event.” 1d. Because the Court finds
OCG s showi ng of fitness weak, it nmust conpensate by
denonstrating a substantial, cognizable hardship based on its

all eged fear of facing future sanctions under 8 36-14-12(d). See

Ernst & Young, 45 F.3d at 536. This hardship nust not be a

cont enpl at ed happeni ng at sonme unspecified future date, but
rather, nust be injuring Plaintiff presently.

Here, other than OCG s projection that future enforcenent of
8 36-14-12(d) against the organi zation by RIEC could result in
sanctions, the costs of defense, and attorneys’ fees, OCG has
failed to establish any present harm suffered by OCG due to the
exi stence of the Roney Anmendnent. Although OCG suggests that §
36-14-12(d) has had a chilling effect on the filing of ethics
conplaints by other entities, OCG has failed to denonstrate that
the law has affirmatively inpacted OCG s decision to file
conplaints with the Conm ssion. |Indeed, as the State of Rhode
| sl and denonstrates in its brief, OCG has filed a greater nunber

of ethics conplaints with the Conm ssion annually since the
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passage of the Roney Anendnent than it did beforehand. See

I ntervenor’s Menorandum in Support of Mtion for Summary Judgnent
at 4. The only other present harm OCG suffers is attorneys’ fees
for contesting the Carl and Barrette Conplaints and instigating
this lawsuit. However, these fees, incurred by OCG through its
own desire to challenge this law in court, do not anobunt to a
hardship stemm ng fromthe potential enforcenent of § 36-14-12(d)
by RREC in the future. Therefore, the Court concludes that no

i medi ate harmw ||l result fromdenying judicial review at this
juncture, and dism sses Count 3 of Plaintiff’s First Amended
Conpl aint as unripe. If OCGis again faced with the threat of
Roney Anmendnent sanctions in a future case or controversy, then

t hat cause of action would provide the appropriate forumfor OCG

tolitigate its declaratory judgnent claim

| V. Concl usi on

For the aforenentioned reasons, the Court dism sses al
counts of Plaintiff’'s First Arended Conplaint. Counts 1, 2, 4,
5, and 6 are dism ssed as noot, and Count 3 is dismssed as
unripe. Because of the dism ssal, the cross-notions for summary
j udgnent before the Court are al so rendered noot, and are
t heref ore deni ed.

It is so ordered.
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