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OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This case involves plaintiff's claimagainst his forner
uni on and enpl oyer, the Anerican Postal Wrkers Union, AFL-CI O
Provi dence Rhode Island Area Local (the "union"), under the Age
Di scrimnation in Enploynent Act of 1967 ("ADEA'), as anended, 29
U S C 88 621-634 (1994). Plaintiff, who served as union
presi dent for nineteen years, argues that the union violated the
ADEA when it adopted a policy which linked a president's pay to
his salary as an enployee of the United States Postal Service and
interpreted that policy as requiring a reduction of plaintiff's
salary as president from $43,000 to $3,000 because plaintiff had
recently retired.

This matter is before the Court on the union's notion for
sumary judgnent pursuant to Rule 56(c) of the Federal Rules of
Cvil Procedure. For the reasons that follow, the union's notion

is granted.



Facts

The follow ng facts are undi sputed, except as noted.

The union represents United States Postal Service workers
who are enployed in the Rhode Island region. Plaintiff served as
uni on president for nineteen years. He was first elected in
1974, and, for the first eleven years, he worked full-tinme for
the Postal Service while serving as president. As conpensation,
plaintiff received his salary fromthe Postal Service, as well as
an additional $3,000.00 fromthe union, as required by the union
constitution. In Novenber of 1985, however, the union's nenbers
voted to make plaintiff a full-tinme enployee of the union, a
position for which plaintiff was paid the equivalent of his
Postal Service salary with benefits (a level five top step
clerk's position), plus the additional $3,000.00. Subsequently,
plaintiff's salary was raised to a level six top step salary.
This salary was paid by the union, although plaintiff
si mul t aneously maintained his official status as an active United
St at es Postal Service enpl oyee.

In late 1989, the union purchased a building in Johnston,

R 1. to serve as its office and neeting hall. It is uncontested
that the purchase and renovation of this building placed a
financial strain on the union, and, as a result, the union

i npl enent ed several changes. Menbership dues were increased by
40% and the union term nated the secretary-treasurer's status as

a full-time union enployee. Subsequently, the secretary-



treasurer resigned fromoffice. |In addition, the president's
salary was reduced to the salary for a level five top step clerk.

Plaintiff was nost recently re-elected as union president in
Novenber of 1991. He was re-elected by a 35% vote in a close
three-way race. In Septenber of 1992, plaintiff accepted an
early retirenent package fromthe United States Postal Service.
However, this did not then alter his status as union president.

Soon after plaintiff announced his retirenent, sone nenbers
of the union drafted a referendumto anmend the union constitution
with respect to the paynent of the union president, an action
that plaintiff contends was taken in direct response to his early
retirement. The proposed anendnent changed the president's
salary froma fixed rate to a rate tied to the president's salary
as an active Postal Service enployee - a "no |loss no gain rate"
plus the required $3, 000. 00.

Bal | ot s concerning the proposed anendnent were nmailed to the
union's nmenbers in January of 1993, and, at the February neeting,
the ballots were counted and the anendnment passed. |mediately
before the vote, one of the anendnent's proponents stated: "I
nove that the Secretary Treasurer upon passage of the Referendum
Question on Article 5 Section 1 imedi ately cease paying the
retired President his full Postal salary."”

The nenbers of the union | ater adopted a second amendnent to
the union constitution at the June 1993 neeting in an effort to

clarify the neaning of the first anendnent. The second anendnent



provi ded that "the officer whose union duties necessitate absence
fromthe postal duty assignment . . . held by said officer, wll
receive no less than and no nore than that officer would have
received fromthe Postal Service with full attendance in said
duty assignnment."” Pursuant to the two amendnents, plaintiff's
sal ary was reduced from approxi mately $43, 000 (including the
$3,000. 00 required by the union constitution) to only the

requi red $3,000.00. |In addition, plaintiff's benefits package
was term nated.

By letter dated March 10, 1993, plaintiff appealed the "no
| oss no gain" amendnent to American Postal Wirkers Union ("APW")
Nati onal President Me Biller. However, the APWJ Nati onal
Executive Board never interfered with the union's adoption or
interpretation of the anmendnent.

Plaintiff resigned effective July 1, 1993. Hi s replacenent,
Leo Cacicio, an active United States Postal Service enpl oyee, was
41 years of age at the tinme. Under the "no | oss no gain" policy,
Caci ci o recei ved approxi mately $51, 000 per year (including the
requi red $3, 000.00), plus benefits, for serving as union
presi dent .

On or about July 13, 1995, plaintiff filed a conplaint with
the United States Equal Enpl oynent Opportunity Conmi ssion
("E.E.O.C."), charging the union with age discrimnation. Before
the EE OC, the union clained that the original amendnent was

adopted "to change an inequitable pay situation” in the



conpensation for the union president, a characterization that
plaintiff vigorously disputes. On or about July 28, 1995, the
E.E.OC gave plaintiff perm ssion to withdraw his charge before
a determ nati on was reached.

In the present proceeding, plaintiff asserts that the union
has violated § 623(a) and 8§ 623(c) of the ADEA in its capacity as
an enployer and a | abor organi zation respectively. First,
plaintiff advances a disparate treatnent claim It is
plaintiff's principal contention that his political opponents
used his eligibility for retirenent, a function of plaintiff's
age, as a vehicle to force himfromoffice. Alternatively,
plaintiff brings a disparate inpact claim arguing that the
anmendnent under which his salary was reduced is a facially
neutral policy that disproportionately affects persons in the age
cl ass protected under the ADEA. Based on these theories,
plaintiff seeks danages for |oss of earnings, |iquidated damages,
restoration of enploynment benefits, costs of suit, and attorney's
f ees.

The uni on, however, argues that plaintiff has not supported
a disparate treatnment clai mbecause he has not all eged
di scrimnatory aninus on the basis of age. Rather, the union
argues that plaintiff has shown, at nost, that his opponents in
the union desired to renove himfromoffice for politica
reasons. The union al so enphasi zes that the reduction in

plaintiff's pay was based on plaintiff's "active pay status,” a



"reasonabl e factor other than age.” |In addition, the union
contends that disparate inpact clains are not cogni zabl e under
the ADEA as a matter of law. Accordingly, the union asks that
summary judgment be granted in its favor.?!

After hearing oral arguments on the union's notion for
sumary judgnent, the Court took the matter under advi senent.
The nmotion is now in order for decision.

1. Standard of Decision

Rul e 56(c) of the Federal Rules of Civil Procedure governs
sumary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as a

matter of |aw.

A "material" fact is one that "has the capacity to sway the
outcone of the litigation under the applicable law. " Nat'|

Amusenents, Inc. v. Town of Dedham 43 F.3d 731, 735 (1st Cir.),

cert. denied, 115 S.Ct. 2247 (1995). A dispute is only "genuine"

if "the evidence is such that a reasonable jury could return a

verdict for the nonnoving party." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).

The novant nust show that there is insufficient evidence to

! The union also disputes that plaintiff has satisfied

certain jurisdictional requirenents for suit under § 623(a) and 8§
623(c) of the ADEA. However, the Court's disposition of this case
on the basis of the union's substantive argunents renders it
unnecessary to address these additional issues.
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support the nonnoving party's case. Celotex Corp. v. Catrett,

477 U. S. 317, 325 (1986); Garside v. Osco Drug, Inc., 895 F.2d

46, 48 (1st Cir. 1990). The nonnoving party mnust then
"contradi ct the showing by pointing to specific facts
denonstrating that there is, indeed, a trialworthy issue.” Nat'l

Anusenents, Inc. v. Town of Dedham 43 F.3d at 735.

Courts are often hesitant to grant summary judgnent when the

i ssue at hand invol ves questions of intent. See Kand Med., Inc.

v. Freund Med. Prod., Inc., 963 F.2d 125, 127 (6th G r. 1992).

However, "summary judgnent may be appropriate '[e]ven in cases

where el usive concepts such as notive or intent are at issue.

if the nonnoving party rests nerely upon conclusory allegations,
i mprobabl e i nferences, and unsupported speculation.'" Wods v.

Friction Materials, Inc., 30 F.3d 255, 259 (1st Cr. 1994)

(quoting Medina-Minoz v. R J. Reynolds Tobacco Co., 896 F.2d 5, 8
(st Cr. 1990)).

On a notion for summary judgnent, the Court nust viewthe
record and all reasonable inferences in the |ight nost favorable

to the nonnoving party. See, e.qg., Continental Cas. Co. V.

Canadi an Universal Ins. Co., 924 F.2d 370, 373 (1st G r. 1991).

I11. Analysis
The ADEA "broadly prohibits arbitrary discrimnation in the
wor kpl ace based on age" against individuals who are forty years

of age or older. Trans Wrld Airlines, Inc. v. Thurston, 469

U S 111 (1985) (quoting Lorillard v. Pons, 434 U.S. 575, 577




(1978)); 29 U.S.C. § 631(a) (1994). To that end, 29 U.S.C. §

623(a) (1994) deens it unlawful for an enployer to treat an

i ndi vidual in any way which would "deprive or tend to deprive

[ himM of enploynent opportunities or otherw se adversely affect

his status as an enpl oyee, because of such individual's age.

n 2

Simlarly, 29 U S.C 8 623(c) (1994) prohibits a | abor

organi zation fromdi scrim nating agai nst any individual because

of his age.?

Cl ai ms under these provisions typically fall into two

categories: disparate treatnent and di sparate inpact.* A

2 29 U.S.C. 8§ 623(a) (1994) provides:

It shall be unlawful for an enployer --

(1) to fail or refuse to hire or to discharge any i ndividual
or otherw se discrimnm nate agai nst any i ndividual with respect
to his conpensation, terns, conditions, or privileges of
enpl oynment, because of such individual's age;

(2) tolimt, segregate, or classify his enployees in any way
which would deprive or tend to deprive any individual of
enpl oyment opportunities or otherw se adversely affect his
status as an enpl oyee, because of such individual's age; or
(3) to reduce the wage rate of any enpl oyee in order to conply
with this chapter.

® 29 U.S.C. 8§ 623(c) (1994) provides:

It shall be unlawful for a |abor organization --

(1) to exclude or to expel fromits nenbership, or otherw se
to discrimnate against, any individual because of his age;
(2) to limt, segregate, or classify its nenbership, or to
classify or fail or refuse to refer for enploynent any
i ndi vidual, in any way which woul d deprive or tend to deprive
any individual of enploynment opportunities, or would limt
such enpl oynent opportunities or otherw se adversely affect
his status as an enpl oyee or as an applicant for enploynent,
because of such individual's age;

(3) to cause or attenpt to cause an enpl oyer to discrimnate
agai nst an individual in violation of this section.

* However, as will be discussed below, it is unclear whether

di sparate inpact clains are cogni zabl e under the ADEA.
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di sparate treatnment clai munder the ADEA will lie when an
individual is treated adversely because of his age. See Equal
Enpl oynent Opportunity Commin v. Francis W Parker Sch., 41 F.3d

1073, 1076 (7th Gr. 1994), cert. denied, 115 S. C. 2577 (1995).

In contrast, disparate inpact clains "involve enpl oynent
practices that are facially neutral in their treatnent of
different groups but that in fact fall nore harshly on one group
t han anot her and cannot be justified by business necessity."”

Hazen Paper Co. v. Biggins, 507 U S. 604, 608 (1993) (quoting

Int'l Bhd. of Teansters v. United States, 431 U S. 324, 335-336

n.15 (1977))(citations omtted). 1In the case at bar, plaintiff
advances theories of both disparate treatnent and disparate

i npact .

A Di sparate Treat nent

One can establish a disparate treatnment claimin one of two
ways. A plaintiff may set forth direct evidence of age
di scrimnation, or, alternatively, he nay present evidence
pursuant to the well-established framework articulated in

McDonnel | Douglas Corp. v. Green, 411 U S. 792, 802-805 (1973).

See Vega v. Kodak Caribbean, Ltd., 3 F.3d 476, 478-479 (1st Cr

1993). Under the MDonnel | Dougl as burden-shifting approach, a

plaintiff nmust first present a prim facie case by establishing
t hat he was:
(1) within the protected age group, (ii) neeting the
enployer's legitimte performance expectations, (iii)
actually or constructively discharged, and (iv) replaced by
anot her individual of simlar skills and qualifications,

9



t hereby confirm ng the enployer's conti nued need for
equi val ent servi ces.

Id. at 479. Once the plaintiff advances a prima facie case, the
burden of production shifts to the enployer, who "nmust rebut the
i nference of age discrimnation by articulating sonme |egitinate,
nondi scrim natory reason for the enploynment action.” 1d. If the
enpl oyer asserts such a justification, the inference of age

di scrimnation "drops fromsight,"” and the plaintiff may only
prevail by showi ng that the enployer's alleged justification is a
mere pretext, masking the enployer's true "discrimnatory

aninus." [d. (quoting Mesnick v. Gen. Elec. Co., 950 F.2d 816,

825 (1st Cir. 1991), cert. denied, 112 S. . 2965 (1992)). At al

times, the plaintiff bears the burden of persuasion. See, e.qg.
Id.

In the present case, plaintiff asserts that the union
di scrim nated against himon the basis of age when it utilized
his retirement as a neans to force himfromoffice. Plaintiff
argues that but for his age-eligibility for retirenment the union
woul d not have reduced his pay. |In addition, plaintiff cites the
remar k made on the union floor referring to "the retired
President” as evidence of the union's discrimnatory aninus.

In contrast, the union argues that, at best, plaintiff has
denonstrated that his political opponents in the union desired to
remove plaintiff fromoffice and used his status as a retiree to
alter the conditions of his enploynent. However, the union
mai ntains that plaintiff has not presented any evidence

10



indicating that the union's notivation was plaintiff's age.

Nei ther party has explicitly adhered to the framework
typically followed in such cases. However, this Court need not
attenpt to categorize the parties' argunents as relating to the
presentation of direct evidence or the various stages of the
burden-shifting framework. As the First Circuit stated in

Fennell v. First Step Designs, Ltd., 83 F.3d 526, 535 (1st Cir

1996) :

On sunmary judgnent, the need to order the presentation of
proof is largely obviated, and a court may often di spense
with strict attention to the burden-shifting franmework,
focusi ng i nstead on whet her the evidence as a whole is
sufficient to nake out a jury question as to pretext and
di scrim natory ani nus.

See al so Tucker v. Kingsbury Corp., 929 F. Supp. 50 (D.N H 1996)

(consi dering whether plaintiff had sufficiently alleged pretext
after assum ng arguendo that plaintiff had established a prina
faci e case and defendant had rebutted satisfactorily).
Accordingly, this Court will focus solely on one el enent required
for a cogni zabl e disparate treatnent claim- discrimnatory
aninmus. More specifically, this Court nust deci de whet her
plaintiff has presented evidence of discrimnatory notivation by
denonstrating that the union utilized plaintiff's status as a
retired menber of the United States Postal Service - a status
necessarily dependent upon plaintiff's age - as a nmeans to force
himfrom office.

I n Hazen Paper Co. v. Biggins, 507 U S. 604 (1993), the

Suprene Court held that an enployer who fired an enpl oyee to
11



prevent that enployee's pension fromvesting did not violate the
ADEA. In so holding, the Suprenme Court explicitly considered the
scope of liability under the ADEA when an enpl oyer treats an

enpl oyee differently on the basis of a characteristic that is
closely linked with age. The Court enphasized that "there is no
di sparate treatnment under the ADEA when the factor notivating the
enpl oyer is sone feature other than the enployee's age."” [d. at
609.° The Court reasoned that "[b]ecause age and years of
service are analytically distinct, an enployer can take account
of one while ignoring the other, and thus it is incorrect to say
that a decision based on years of service is necessarily 'age
based.'" 1d. at 611.

However, the Court noted that actions taken based on factors
that correlate with age may formthe basis for a disparate
treatnment claimunder different circunstances. |ndeed, the Court
st at ed:

We do not preclude the possibility that an enpl oyer who
targets enployees with a particul ar pension status on the

® 29 U S.C 8§ 623(f)(1) (1994) provides: "It shall not be
unl awful for an enpl oyer, enploynent agency, or |abor organi zation

. . . (1) to take any action otherwi se prohibited . . . where the
differentiation is based on reasonable factors other than
age . . ." Sonme courts have discussed policies simlar to the

anendnents in the case at bar as relating to this provision.
| ndeed, the union asserts that the anendnents at issue relate to
active pay status - a "reasonabl e factor ot her than age."” However,
t he Suprene Court never referred to this provision in Hazen Paper.
See Howard C. Eglit, Age Discrimnation, 8 5.20 (2d ed. 1994) ("the
Court failed to even note the RFOA exception”). Accordingly, this
witer will address plaintiff's case in light of the Suprene
Court's requirenment of "discrimnatory aninmus” and not under the
"reasonabl e factors other than age" provision.

12



assunption that these enployees are |likely to be ol der
t hereby engages in age discrimnation. Pension status may
be a proxy for age, not in the sense that the ADEA nakes the
two factors equivalent, but in the sense that the enpl oyer
may suppose a correlation between the two factors and act
accordi ngly.
ld. at 612-613 (citations omtted). However, "[w hen the
enpl oyer's decision is wholly notivated by factors other than
age, the problem of inaccurate and stigmatizi ng stereotypes
di sappears. This is true even if the notivating factor is
correlated with age, as pension status typically is."” Id. at 611

In the aftermath of Hazen Paper, courts have enphasized the

requi renent of discrimnatory ani nus when anal yzi ng di sparate
treatment clainms brought under the ADEA °® For exanple, in

Testerman v. EDS Technical Prods. Corp., 98 F.3d 297 (7th Cr

1996), the Seventh Circuit held that the plaintiff failed to
support an ADEA claim by asserting that the managers who fired
himduring a reduction in staff took account of his years of
service. In so holding, the Court stated: "[plaintiff's] failure
lies not in any |ack of connection between age and | ength of

service, but in his inability to connect, even indirectly, length

6 Even before Hazen Paper, courts in the First Circuit

required evidence of discrimnatory notivation to support a
di sparate treatnment clai munder the ADEA. See, e.qg., Lawence v.
Northrop Corp., 980 F.2d 66 (1st GCr. 1992) (upholding summary
judgment for defendant when plaintiff failed to present evidence
that defendant's actions were notivated by age discrimnation);
Corrigan v. State of Rhode Island, Dep't of Bus. Regul ation, 820 F.
Supp. 647, 658 (D.R 1. 1993)("lack of any evi dence suggesting that
the defendants' actions resulted from a discrimnatory animnus
provides an independent basis for dism ssing the [age
di scrimnation] claint).
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of service with discrimnatory notive." [d. at 302. See also

Allen v. Diebold, Inc., 33 F.3d 674, 676 (6th Cr. 1994)(noting

that "the ADEA prohibits only actions actually notivated by age
and does not constrain an enployer who acts on the basis of other
factors . . . that are enpirically correlated with age"); Lyon v.
Ohio Educ. Ass'n and Prof'l Staff Union, 53 F.3d 135 (6th Cr

1995) (holding that plaintiff had failed to allege a prinma facie
case of age discrimnation when there was no evi dence that
def endant was notivated by discrimnatory aninus).

The present case is anal ogous to the circunstances addressed

in Hazen Paper because active pay status and age are
"analytically distinct.” |Indeed, an enpl oyer may account for
active pay status while ignoring an enpl oyee's age. For exanpl e,
a postal worker who is on disability would not receive pay from
the United States Postal Service, and, therefore, he would
receive the sane treatnent as plaintiff under the recent
amendnents to the union's constitution

Plaintiff, in his notion papers, repeatedly refers to
retirement as the factor upon which the union's actions agai nst
hi m were taken, rather than his active pay status. On this

basis, plaintiff nmakes a weak attenpt to distingui sh Hazen Paper,

i n which pension benefits vested upon an individual's accrual of
the requi site nunber of years of service. Indeed, in Hazen
Paper, the Court did state that it did "not consider the special

case where an enployee is about to vest in pension benefits as a
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result of his age, rather than years of service, and the enpl oyer
fires the enployee in order to prevent vesting." 507 U S. at 613
(citations omtted). Since the present case involves

"retirement,"” a status nore closely linked to age than years of
service, plaintiff argues that this case presents a stronger
factual predicate for a disparate treatnent clai mthan Hazen
Paper, inplying that there may be a | esser need for proof of

di scrim natory ani nus.

However, in so arguing, plaintiff msrepresents the
anmendnents to the union's constitution. Those anmendnents require
that a union officer be paid in accordance with his active pay
status, not his retirement status. As explained above, this may

have an adverse affect on enpl oyees who naintain inactive status

with the United States Postal Service for any reason, not just

retirement. As such, this case may not be distingui shed from

Hazen Paper; both active pay status and years of service are

correlated with age, but discrimnatory animus nust be shown to
support a cogni zabl e di sparate treatnent claim

In this regard, plaintiff has not even alleged that the
union was notivated by plaintiff's age when it acted to
drastically reduce his salary. Leaving aside obvious obstacles
to proving inproper notivation in a context where hundreds of
uni on nmenbers voted to pass the amendnents, plaintiff has nerely
claimed that his opponents in the union believed plaintiff to be

an undesirabl e union president for political reasons, and,
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consequently, reacted to his early retirenment by initiating the
referendumto alter the paynent of union officers. 1In such
circunstances, plaintiff's age-eligibility for retirement was
nmerely a tool used to affect plaintiff adversely, not the inpetus
for treating plaintiff adversely. Since plaintiff was not
targeted because of his age, retirenent status was not a proxy

for age in the manner forbidden by Hazen Paper.’

Plaintiff's argunment that the union violated the ADEA
because age was a decisive factor in the adoption and
interpretation of the amendnents relating to the paynent of union
officers is of no noment. Plaintiff bases this argunment on the

Suprene Court's statenent in Hazen Paper that "a disparate

7

In support of his argunent, plaintiff cites EE OC V.
Local 350, Plunbers and Pipefitters, 982 F.2d 1305 (9th Cr. 1992),
a pre-Hazen Paper case. In Local 350, the Ninth Grcuit reversed
a finding of summary judgnment for a union which had a policy of
refusing to list retired nmenbers for job referral unless they
ceased receiving their pension. The Ninth Crcuit did not discuss
discrimnatory animus in that opinion. Rather, it enphasized that
treating enployees who retired because of age-eligibility (not
years of service) in an adverse manner viol ated the ADEA
However, plaintiff failed to alert the Court that the original
Local 350 opinion was anended and superseded by 998 F.2d 641 (9th
Cr. 1992). Inthe later opinion, witten after the Crcuit Court
was petitioned for rehearing based on Hazen Paper, the N nth
Crcuit stated: "W perceive no conflict between Hazen and our
decision in this case." 1d. at 648 n. 2. However, the Court did
enphasize that in disparate treatnent cases, "[p]roof of
discrimnatory notive is critical although it can in sone
situations be inferred from the nmere fact of differences in
treatment. . ." 1d. (quoting Hazen Paper, 507 U S. at 609). On
remand, the Ninth Grcuit instructed the district court to "direct
the EEOC to articulate its theory or theories of discrimnation in
accordance wth the principles set forth in Hazen." 1 d.
Therefore, E.E.OC v. Local 350 does not provide support for
exenpting plaintiff from establishing inpermssible age-based
ani nus.
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treatment claimcannot succeed unless the enpl oyee's protected
trait actually played a role in that process and had a

determ native influence on the outcone.” 507 U S. at 610.

However, this sentence in no way exenpts a plaintiff from proving
discrimnatory notivation. Wen read in light of the entire

Hazen Paper opinion, it is clear that the Suprene Court neant

that age nust be a but for factor notivating a defendant.

| ndeed, the cases that plaintiff cites for this proposition also
di scuss discrimnatory aninmus as a prerequisite to the successful
assertion of a disparate treatnent clai munder the ADEA. See,

e.q., Kralman v. lllinois Dep't of Veterans' Affairs, 23 F.3d 150

(7th Cr.), cert. denied, 513 U. S. 948 (1994)(Plaintiff need only

prove that age was a determning factor in the sense that [the

enpl oyment deci si on woul d not have been made] but for the

enpl oyer's notive to discrinmnate on the basis of age'")(quoting

Oxman v. W.S-TV, 846 F.2d 448, 452 (7th Cr. 1988)) (additions in

original). Since plaintiff has failed to present any evi dence of
di scrimnatory notive based on age, he has failed to allege a
cogni zabl e di sparate treatnent claim

The comment nmade on the union floor referring to "the
retired President” does not alter this reasoning. First, this
remar k was nade by one uni on nenber out of hundreds. Therefore,
it cannot serve as proof of the notivation of the entire union.

Cf. Testerman v. EDS Technical Prods. Corp., 98 F.3d 297, 301

(7th Cr. 1996)(holding that plaintiff failed to establish
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di scrimnatory notive when none of the age-biased coments
presented as evi dence were nmade by people who decided to fire
plaintiff). Second, this comment nerely referred to plaintiff's
status as a retiree, not as a person of the protected age cl ass.
As such, this remark in no way indicates that union nenbers were
noti vated by inproper age discrimnation. Rather, the statenent
was consistent with the undisputed fact that plaintiff had
political opponents in the union who desired his resignation from
of fice. For these reasons, this remark, the only evidence
relating to discrimnatory ani nus, does not create an issue of
material fact as to whether the union was notivated by age-based
ani nus.

B. Di sparate | npact

The disparate inpact theory was originally conceived under
Title VII of the Cvil R ghts Act of 1964, 42 U S.C. 8§ 2000e -
2000e-17 (1994) ("Title VI1"). In Giggs v. Duke Power Co., 401

U S. 424 (1971), the sem nal disparate inpact case, the Suprene
Court held that a facially neutral test that tended to excl ude
African Anericans disproportionately fromthe enpl oynment pool
violated Title VII when the test at issue did not neasure skills
that were correlated with job performance. |In so holding, the
Suprene Court stated:

[Title VII] proscribes not only overt discrimnation but

al so practices that are fair in form but discrimnatory in

operation. The touchstone is business necessity. If an

enpl oyment practice which operates to exclude Negroes cannot

be shown to be related to job performance, the practice is

prohi bi t ed.
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Id. at 431.

After Giggs, Congress codified the disparate inpact theory under
Title VII in the CGvil R ghts Act of 1991, 42 U S.C. § 2000e-
2(k) (1) (A (1994).% Congress, however, has never codified the

di sparate inpact theory with respect to the ADEA

See, e.qg., Camacho v. Sears Roebuck de Puerto Rico, 939 F. Supp.

113, 119 (D.P.R 1996).
Al though Title VII analysis has been applied to anal ysis

under the ADEA in nunerous contexts, see, e.qg., Caron v. Scott

Paper Co., 834 F. Supp. 33, 36 (D. Me. 1993), it remains unclear
whet her the di sparate inpact theory should be extended to clains
under the ADEA as well. [Indeed, the Suprene Court has recognized
that "[t]here are inportant simlarities between [Title VII and
the ADEA], . . . both in their ainms - the elimnation of
discrimnation in the workplace - and in their substantive

provisions."” Lorillard v. Pons, 434 U S. 575, 584 (1978).

However, in Hazen Paper, the Court noted that it has "never

88 2000(e)-2(k) (1) (A (1994) provides:

(k) Burden of proof in disparate inpact cases

(1)(A) An unlawful enploynment practice based on disparate
i mpact is established under this subchapter only if --

(1) a conplaining party denonstrates that a respondent uses a
particul ar enpl oynment practice that causes a di sparate inpact
on the basis of race, color, religion, sex, or national origin
and the respondent fails to denonstrate that the chall enged
practice is job related for the position in question and
consi stent with business necessity; or

(ii) the conplaining party nakes the denonstration

descri bed in subparagraph (C) with respect to an alternative
enpl oynment practice and the respondent refuses to adopt such
alternative enpl oynment practice.
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deci ded whether a disparate inpact theory of liability is
avai |l abl e under the ADEA." 507 U. S. at 610. Justice Kennedy, in
a concurring opinion joined by Chief Justice Rehnquist and
Justice Thomas, expressed doubt that disparate inpact clains are
cogni zabl e under the ADEA. He asserted: "there are substanti al
argunents that it is inproper to carry over disparate inpact
analysis fromTitle VII to the ADEA." 1d. at 615 (Kennedy, J.,
concurring).

Accordingly, sone courts have interpreted Hazen Paper as

"cast[ing] doubt on the viability" of disparate inpact clains

under the ADEA. Di Biase v. Snithkline Beecham Corp., 48 F.3d

719, 732 (3rd Cr.), cert. denied, 116 S.C. 306 (1995)("in the

wake of Hazen, it is doubtful that traditional disparate inpact
theory is a viable theory of liability under the ADEA"). See
also EEOC v. Francis W Parker Sch., 41 F.3d 1073, 1077 (7th

Cr. 1994), cert. denied, 115 S. . 2577 (1995)("decisions based

on criteria which nmerely tend to affect workers over the age of
forty nore adversely than workers under forty are not
prohi bited").

O her courts have indicated that disparate inpact clainms are

vi abl e under the ADEA after Hazen Paper. See, e.qg., Smth v.

Cty of Des Mdines, lowa, 99 F.3d 1466, 1470 (8th G r. 1996)

("disparate inpact clainms under the ADEA are cogni zabl e"); Hunt

v. Tektronix, Inc., 952 F. Supp. 998 (WD.N. Y. 1997)("[u]ntil the

Second Circuit pronounces ot herw se, disparate inpact clains may
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be asserted under the ADEA . . ."); Caron v. Scott Paper Co., 834

F. Supp. 33 (D. Me. 1993)(hol ding that disparate inpact clains
are vi abl e under the ADEA).

O her courts have followed an alternate approach, whereby
t hey assune that these clains are viable and then determ ne
whet her a prinma facie case has been established. However, such
courts "have done so . . . in circunstances where the assunption

was, it may be argued, not dispositive of the case.”" Canmacho v.

Roebuck, 939 F. Supp. 113, 119 (D.P.R 1996). See, e.d., Koger

V. Reno, 98 F.3d 631 (D.C. Cir. 1996).

Due to this ongoing controversy, the parties' argunents
focus on the viability of disparate treatnent clains under the
ADEA. However, this Court need not enter the debate. Although
the First Circuit has not explicitly decided whether disparate
i npact clains are cogni zabl e under the ADEA, in an unpublished

di sposition decided after Hazen Paper, the First Crcuit assuned

arguendo the viability of such clainms, but held that other

factors precluded a finding for the plaintiff. See G affamv.

Scott Paper Co., No. 95-1046, 1995 W 414831 (1st GCr. July 14,

1995) (unpubl i shed di sposition). Mreover, as support for its
decision in Gaffam the First Crcuit characterized its pre-

Hazen Paper decision, Holt v. Gamewell, 797 F.2d 36 (1st Cr

1986), as enploying the sanme approach. See 1995 W. 414831, at
*3. The present case nerits a simlar disposition, for assum ng

arguendo that disparate inpact clains are viable under the ADEA,
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plaintiff has not denonstrated a cogni zabl e cl aim

A plaintiff may establish a prim facie case of disparate

i npact by:

(1) identify[ing] the specific enploynment practices or
selection criteria being challenged; (2) showing] disparate
i mpact on the basis of age; and (3) showing] that the
practice in question has caused the exclusion of applicants
for jobs or pronotions because of their age.

Caron v. Scott Paper Co., 834 F.Supp. 33, 38 (D. Me. 1993). |If
the plaintiff sufficiently establishes a prim facie case:

t he def endant nust then attenpt to debunk the sufficiency of
the plaintiff's evidence or, in the alternative, show that
the chal l enged practice is either job related and consi st ent
Wi th business necessity or that it fits within a specific
statutory exception.

Gaffamv. Scott Paper Co., 1995 W. 414831, at *3. The enpl oyer

may then attenpt to justify its actions, and the plaintiff may
rebut such evidence by "showing, inter alia, an alternate
practice exists that equally protects the enployer's putative

i nterest but does not disproportionately burden enployees in the
protected class.” 1d.

Plaintiff has identified the anendnents at issue as
potentially violative of the ADEA and all eged that these facially
neutral anendnments have a di sparate inpact on union nenbers of
the protected age class. Plaintiff has only alleged that the
anendnents at issue have affected hi madversely, however, even

assum ng that plaintiff has established a prima facie case, his
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di sparate inpact claimnmust inevitably fail.?

42 U. S.C. 8§ 2000e-2(k)(1)(A) (i) (1994) provides that a
neutral policy having a disproportionate effect on a protected
group will not be actionable if it "is job related for the
position in question and consistent w th business necessity."”
The enpl oyer must "shoul der the burden of proving that defense.”

See, e.q., Donnelly v. Rhode Island Bd. of Governors for H gher

Educ., 929 F. Supp. 583, 589 (D.RI. 1996), aff'd ___ F3d
1997 W 151014 (1st Cir. 1997).

VWhat is nmeant by the terns "job rel ated® and "busi ness
necessity," however, is not entirely clear. |ndeed, as Judge

Torres of this District stated:

The ternms 'consistent with' and 'necessity' connote two
different notions. Two things are consistent with one
another if they are in harnony as opposed to being in
conflict. On the other hand, sonething is a necessity if it
is required or conpelled. Since 8§ 2000e-2(k)(1)(A)(i) uses
these ternms conjunctively, it is not clear whether Congress
i ntended the standard to be that adherence to the challenged
practice is required to conduct the enpl oyer's busi ness;

that the practice is closely related to a legitimte

busi ness purpose; or sonething in between.

Donnelly, 929 F. Supp. at 593. Indeed, in Giggs, the Suprene
Court stated that "the touchstone" defining a perm ssible policy

is "business necessity." Gaffamv. Scott Paper Co., 870 F

9

Typically, plaintiffs establish that a policy has had a
di sparate inpact upon a protected class by presenting statistical
evi dence of that policy's effect. |In the present case, plaintiff
has nerely established one i nstance i n which the uni on's amendnents
had an adverse effect upon a nenber of the protected age group

However, since plaintiff's claimnust fail for other reasons, this
Court need not address the sufficiency of his prina facie case.
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Supp. 389, 399 n.18 (D. Me. 1994), aff'd, No. 95-1046, 1995 W
414831 (1st Cr. July 14, 1995) (unpublished disposition)(quoting
&Giggs v. Duke Power Co., 401 U. S. 424, 431 (1971)). However, the

Court continued by stating that a "prohi bited" practice is one

that "cannot be shown to be related to job performance .

ld. (quoting Giggs v. Duke Power Co., 401 U S. at 431). |In the

wake of Griggs, courts have differed as to the proper
interpretation of this |anguage. For exanple, in Dothard v.
Rawl i nson, 433 U.S. 321, 332 n.14 (1977), the Suprene Court
stated that "a discrimnatory enpl oynent practice [challenged on
di sparate inmpact grounds] nust be shown to be necessary to safe
and efficient job performance to survive a Title VII challenge.”

However, in Ward's Cove Packing Co., Inc. v. Atonio, 490 U. S

642, 659 (1989), the Supreme Court did not require that a

"chal | enged practice be 'essential' or 'indispensable to the

enpl oyer's business for it to pass nuster See Hought on v.

Sipco, Inc., 38 F.3d 953, 958 (8th G r. 1994)(noting that Ward's

Cove | essened the burden of enployers asserting a business
necessity defense to a suit under Title VII). Rather, the Court
described "the dispositive issue [as] whether a chall enged
practice serves, in a significant way, the |legitinate enpl oynent

goal s of the enployer.”™ Ward's Cove, 490 U. S. at 659. See also

Gaffamv. Scott Paper Co., 870 F. Supp. at 399 n.18-n.20

(describing history of the interpretation of this exception).

The history of the anmendnents to Title VII indicate that
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"§ 2000e-2(k) (1) (A was designed to codify the concepts of
' busi ness necessity' and 'job rel atedness' as they existed before

the Suprene Court's decision in Ward's Cove Packing Co. V.

Atonio, 490 U. S. 642 (1989)." Donnelly, 929 F. Supp. at 593.
G ven the varying interpretations accorded those ternms even

before Ward's Cove, however, such a statenent does not fully

resolve the anbiguities inherent in the statute. See G affamyv.

Scott Paper Co., 870 F. Supp. at 399.
Courts in the First Grcuit that have addressed the issue
have considered | ess than absol ute necessity sufficient to

fulfill the requisites of the statute. See Gaffamyv. Scott

Paper, 870 F. Supp. at 400 ("business necessity inquires whether
the job criteria arise out of a nmanifest business need and the
job related standard i nquires whether there is a correlation
between the criteria used and successful job performance"). See

al so Donnelly, 929 F. Supp. at 593 (holding that the term

"consistent with business necessity” requires "proof that the
chal I enged practice is reasonably necessary to achi eve an
i mportant business objective"). Under such standards, it is
clear that the union's anmendnents fall squarely within the
exception for policies that are job related and justified by
busi ness necessity.

In support of his claim plaintiff argues that the
anendnents "serve no busi ness end whatsoever"” because plaintiff's

successor is paid $48,000.00 nore than plaintiff was being paid
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at the time of his resignation. 1In so arguing, plaintiff
m st akenly equat es business justification solely with financi al
consi derations. However, it is clear that the anendnents, which
drastically reduce the possibility that an inactive Postal Worker
will serve as a union officer, further significant union goals.
| nacti ve enpl oyees nay not have the sanme concerns as active
enpl oyees, and it is likely that they will not have a direct
stake in the success or failure of union activities.

| ndeed, it is well-established that unions may entirely
exclude retired nenbers from serving as union officers, as
opposed to sinply making it |less desirable to do so. Such
policies have been upheld by the District of Colunbia Grcuit,
and they have been explicitly permtted by governnment regul ation.

See Shelley v. Brock, 793 F.2d 1368 (D.C. Cr. 1986) (uphol ding as

not unreasonable the Secretary of Labor's decision that the
Labor - Managenent Reporting and Di sclosure Act ("LMRDA'") permtted
unions to exclude retired nmenbers fromrepresentation in union

el ections); 29 CF. R 8§ 452.41(a) (1995).' Cf. Reich v. loca

30, Int'l Bhd. of Teansters, Chauffeurs, \Warehousenen, and

“ 29 CF.R § 452.41(a) (1995) provides, in pertinent part:
It would ordinarily be reasonable for a union to require
candi dates to be enpl oyed at the trade or even to have been so

enpl oyed for a reasonable period. In applying such a rule an
unenpl oyed nenber is considered to be working at the trade if
he is actively seeking such enploynment. Such a requirenent
shoul d not be so inflexible as to disqualify those nmenbers who
are famliar with the trade but who because of illness,
econon ¢ condi tions, or other good reasons are tenporarily not
wor ki ng.
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Hel pers of Anerica, AFL-CIO 6 F.3d 978 (3rd GCir. 1993) (uphol di ng

under the LMRDA a union policy deem ng a union nenber who had
been out of work for six nonths as ineligible to run for union
of fice due to his inactive status).

Al t hough the union has not set forth these justifications of
its own accord, it is abundantly clear that the union anmendnents,
whi ch encourage only active enpl oyees to serve as union officers,
are both job related and justified by business necessity.
Moreover, plaintiff has not suggested any alternative policy that
the union may follow to ensure that union officers and ot her
uni on nmenbers have the sane incentives. Accordingly, assum ng
arguendo that disparate inpact clains are viable under the ADEA,
this Court concludes that summary judgnment neverthel ess nust be
granted to the union.

' V.  Concl usi on

For the foregoing reasons, defendant's notion for sumary
judgnment is granted. The Clerk will enter judgnent for defendant
forthwth.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
May , 1997
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