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UNI TED STATES OF AMERI CA, )
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FAI RMAY CAPI TAL CORPORATI QN, )
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In Re Motion of the Governnent of the Virgin Islands Objecting to
the Receiver’s Recommended Di sposition of C ains.

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter comes before the Court on a Mdtion filed by the
Government of the Virgin Islands (“Claimant”) Cbjecting to the
Recei ver’s Reconmended Disposition of the Cainms of the
Governnent of the Virgin Islands as Required by the Court’s O der
dated February 16, 2005.

Cl ai mant seeks to have this Court dismss for |ack of
subject matter jurisdiction or for insufficient service of
process the Receiver’s opposition to Claimant’s equitable claim
for possession of Protestant Cay and all permanent inprovenents
t hereon, including the Hotel on the Cay Resort. Alternatively,

Cl ai mant requests that this Court abstain from maki ng any
determnation as to Claimant’s equitable claimfor possession.

If this Court exercises jurisdiction over this matter, C ai mant



seeks judgnent fromthis Court granting its equitable claimand
its nonetary clainms to the extent that they were allowed by the
Receiver. O aimant al so requests a plenary trial concerning the
portion of its nonetary clains that the Receiver disallowed.

For the reasons set forth at |length below, this Court
exercises its exclusive jurisdiction over this matter; accepts
and adopts the Receiver’s recommendation to disallow daimant’s
equitable claimfor possession of Protestant Cay; and accepts and
adopts the Receiver’s recomendations allowng in part and
denying in part Claimnt’s nonetary cl ai ns.

Facts and Travel

|. The Receivership

This matter began when the Small Business Adm nistration
(the “SBA”) filed a Conplaint for Receivership, Judgnent and
Per manent | njunctive Relief (the “Receivership Conplaint”)
agai nst Fairway Capital Corporation (“Fairway”), a Rhode Island
corporation, on January 19, 2000 for, anong other things, the
failure of Fairway to pay anmounts it owed to the SBA. This Court,
by its March 13, 2000 Order (the “Receivership Order”) issued
pursuant to 15 U.S.C. 8§ 687c, established the Fairway
Recei vership Estate (the “Fairway Estate”) and took exclusive
jurisdiction of Fairway “and all of its assets and property, of
what ever kind and wherever located . . .” Receivership Oder,

1. The Receivership Order al so appointed the SBA as Receiver “for



t he purpose of marshaling and |liquidating all of Fairway's assets
and satisfying the clains of creditors therefromin the order of
priority as determned by this Court.” 1d.

Later, this Court entered an Order dated May 2, 2001
Approving the Form and Manner of Notice to O aimants and
Establishing a Clainms Bar Date (the “Bar Date Order”) that
establi shed a procedure by which creditors would be given notice
to present their clains to the Receiver by a certain date.
Pursuant to the Bar Date Order, the Receiver solicited clains
agai nst Fairway, the Fairway Estate, and assets or funds in the
possessi on of the Receiver. The Receiver nmade direct mailings of
the Notice to All Creditors or Caimnts of Fairway Capital
Corporation (the “Notice to Creditors”) to all known prospective
claimants and published the Notice to Creditors twice in The
Provi dence Journal and The St. Croix Avis.

In response to the Receiver’s solicitations, d ainmant
subm tted equitable and nonetary clains to the Receiver. On
Cct ober 20, 2004, the Receiver filed its Notice of Recommended
Di sposition of Clains Received in Response to Clains Bar Date
(“Recommendations”) recommending that Caimant’s equitable claim
for i nmmedi ate possession of Protestant Cay be denied and that
Claimant’s nonetary clains be allowed in part and denied in part.
On February 16, 2005, this Court issued an Order (the *Approval

Order”) granting the Receiver’s Mtion for Entry of an Order



Approving the Receiver’s Recomendati ons. The Approval O-der also
establi shed a procedure by which this Court could hear any
objections to the Receiver’s Recommendati ons, including the
specific factual and | egal grounds for the objections. On April
27, 2005, daimant submtted a Response in Opposition to the
Recei ver’s Recommendations with this Court.

|1. Standard of Revi ew

In accepting or rejecting the clains of creditors, as well
as in filing a report of findings of fact and concl usi ons of | aw,
a receiver acts like a master. 3 Ralph Ewing Cark, dark on
Receivers 8§ 650, 657 (3d ed. 1959). A district court nust decide
de novo all objections to findings of fact and concl usi ons of | aw
made or recomrended by a master before ruling on the master’s
recommendations. Fed. R Cv. P. 53(g)(1), (3)-(4).

Federal Rule of G vil Procedure 53 was anended in 2003 to
i nclude a de novo standard of review for a naster’s findings of
fact. Fed. R Cv. P. 53 advisory commttee’s note, 2003
amendnents. Rule 53 was “revised extensively to reflect changing
practices in using nmasters” as courts appoint masters to perform
a variety of functions. 1d. Rule 53(g)(3) had formerly required
the application of a clear-error standard of reviewto a master’s
factual findings. 9 Janmes Wn More et al., More's Federa
Practice, 8 53.42[1] (3d ed. 1997). Such a deferential standard

IS now recogni zed to be nore appropriate for findings that do not



go to the nerits of an underlying claim See Fed. R Cv. P. 53
advi sory conmttee’s note, 2003 anendnents. The application of de
novo review is consistent with the standard of review applied to
those portions of a nagistrate judge s report and recomrendati on
to which an objection is nmade. See 28 U.S.C. § 636 (2005); MIls
v. Brown, 372 F. Supp. 2d 683, 685 (D.R I. 2005).

Consistent with the standard of review required under Fed.
R Cv. P. 53(g), this Court proceeds to apply a de novo standard
of reviewto Claimant’s objections to the findings of fact and
concl usions of |law contained in the Receiver’'s Reconmendati ons.

I11. Factual Background

In the Approval Order, this Court indicated that it would
resolve Claimant’s objections to the Receiver’s Reconmendati ons
on the basis of the claimdocunents previously submtted to the
Receiver as part of the Clainms Bar Date procedure, the Receiver’s
Recomendati ons, Clainmant’s Mtion by way of objection, and the
Receiver’s opposition to Claimant’s Mdtion. Wth one exception,
Cl aimant did not provide any specific factual objections to the
Recei ver’s Recommendati ons. Thus, on the basis of these
docunents, including Chief Judge Ernest Torres’ factual findings
in Hotel on the Cay Tinme-Sharing Ass’n v. Kilberg, C A No. 97-
279-T, 2000 W. 34019282 (D.R 1. Apr. 6, 2000), a separate action
upon which the Receiver relied in conposing its Recommendati ons,

the Court finds the follow ng facts to be undi sputed except where



ot herw se not ed.

A. Creation of the Tinme-Share Units

Protestant Cay is a snmall island |ocated in the United
States Virgin Islands and is owned by the Governnment of the
Virgin Islands. On April 6, 1964, the Legislature of the Virgin
| sl ands aut horized the Governor of the Virgin Islands to
negotiate a |l ease for Protestant Cay by Act No. 1179 (the
“Enabling Act”). Wthin one nonth, the CGovernor executed the
G ound Lease which | eased Protestant Cay to Hotel on the Cay,
Inc. for fifty years. The G ound Lease provides that the
| easehol d interest may be assigned by the I essee with the witten
consent of the Governor. Subsequently, two anmendnents of the
G ound Lease were executed. Both Amendment | to the G ound Lease,
dat ed Decenber 30, 1968 (“Amendnent 1”7), and Anendnent Il to the
Ground Lease, dated Decenber 16, 1992 (“Amendnent 117), were
signed by the Governor. Anendnent Il extended the term of the
Ground Lease to the year 2020.

The Ground Lease was eventually assigned to Aiver Plunkett.
I n August of 1980, Plunkett filed the Declaration of Partial
Leasehol d Ownership Plan Establishing the Hotel on the Cay a
Ti me- Shari ng Vacati on Owmership Plan (the “Declaration”) with
Claimant to create approxi mately 2,900 weekly tinme-share units at
the Hotel on the Cay Resort (the “Resort”). After recording the

Decl aration, Plunkett sold approximtely one half of the timne-



share units, |eaving approximately 1,400 tinme-share units unsold.
The Receiver clains an ownership interest in these unsold units.

B. Legend Resorts

In 1982, Plunkett decl ared bankruptcy. In 1986, the trustee
of Plunkett’s bankruptcy estate conveyed Plunkett’s interest in
the G ound Lease to Harborfront Properties, Inc. (“Harborfront”),
a Virgin Islands corporation. The bankruptcy trustee
si mul t aneously conveyed an interest in the unsold units to
Protestant Cay, Ltd. On Decenber 28, 1990, Legend Resorts, L.P
(“Legend”), a Rhode Island Iimted partnership, and TSA
Acqui sition, Inc. (“TSA’) obtained the unsold units from
Protestant Cay, Ltd. In order to purchase the unsold units and
obtain an interest in the Gound Lease, Legend and TSA borrowed
$1.7 mllion from Fairway. Fairway obtained a nortgage on the
Ground Lease from Harborfront, as well as nortgages on the tine-
share units from Legend and TSA, and acquired a twenty percent
equity ownership interest in Legend as a limted partner. From
Decenber 24, 1990 through Novenmber 28, 1995, Legend s genera
partner was N.E.B., Inc. (“NEB"), a Rhode Island corporation,
while its limted partners included Joan Cerilli, Jane Cerilli,
and Fairway. In 1991, Legend took an assignnent of the G ound
Lease from Harborfront wth the consent of the Governor. The
foll ow ng year, Anendnent |l to the G ound Lease was executed by

t he Governor.



In March of 1994, Fairway incorporated Participation
Services Corporation (“PSC’) to service the | oan nade to Legend
(the “Legend Loan”) and other Fairway |oans. Fairway assigned its
interest in the Legend Loan and rel ated nortgages to PSC on July
12, 1994. This assignnment was |ater determ ned to have viol ated
SBA regul ations. On Septenber 1, 1994, a subsidiary of PSC,
Partici pati on Managenent Corporation (“PMC’), entered into an
agreenent with Legend to nanage the Resort. According to the
factual findings nade by Chief Judge Torres in Kilberg, PMC
managed the Resort from Septenber 1, 1994 until May 31, 1997.
2000 W 34019282, at *4. In April of 1997, the tinme-share unit
owners formally incorporated the Hotel on the Cay Ti me- Share
Associ ation (“HOTC’) which had previously been created by the
Declaration. Id. at *2, *6. HOTC took over managenent of the
Resort on June 1, 1997.! Id. at *6.

C. The Forecl osure Action

In 1994, PSC initiated an action for forecl osure,

Partici pation Services Corp. v. Legend Resorts, L.P., G vil No.

727/ 1994, (the “Foreclosure Action”) in the Territorial Court of
the Virgin Islands, Division of St. Croix (the “Territorial

Court”) agai nst Legend, Harborfront and TSA on their nortgages.

!A ai mant argues that a scrivener’'s error in the Kilberg decision
m stakenly identified the date that narked the begi nning of HOTC s
managenent of the time-share property. This witer addresses this
argunment in considering Caimant’s nonetary clains.

8



Cl aimant al so was naned as a defendant in that action. PSC
recorded a |lis pendens on the property on Qctober 4, 1994 and
recorded a Stipul ated Judgnent of Forecl osure on June 7, 1996. In
Novenber of 1996, the Territorial Court approved an Anended
Consent Judgnent from Legend that was signed by the president of
Legend’' s general partner, NEB. The follow ng nonth, PSC obtained
a judgnment in the Foreclosure Action allow ng foreclosure on the
nort gage on the Ground Lease. PSC subsequently purchased the
unsold tinme-share units at a forecl osure sale.

D. The Eviction Action and the Stipul ated Settl enent

On June 5, 1996, C aimant sent notice to Legend and Fairway
that it was termnating the G ound Lease as anmended by Anendnment
Il (although Fairway has no record of actual receipt of the
notice). On Cctober 4, 1996, C aimant brought an action for debt

and eviction, Governnent of the Virgin Islands v. Legend Resorts,

L.P., Gvil No. 612/1996, (the “Eviction Action”) to regain
possessi on of Protestant Cay. On Septenber 18, 1997, the
Territorial Court entered a default judgnment against Legend. On
Decenber 31, 1997, PSC filed a Mdtion for Leave to Intervene and
to Set Aside the Entry of Default by contesting the validity of
Amendnent Il and thus the ability of Claimant to term nate the

| ease according to Anendnment I1. The Territorial Court granted
PSC s Motion to Intervene in the Eviction Action on May 28, 1998.

HOTC also filed an intervenor conplaint in the Eviction Action.



On May 22, 1998, dainmant and HOTC entered into a Stipul ated
Settlenment which states that in consideration of HOTC w t hdraw ng
its conplaint, Claimant will recognize HOIC as | essee of
Protestant Cay, including the Resort that houses the 1,400 tinme-
share units, “free and clear fromany and all obligations and
defaults of [Legend, PSC, PMC], Pantheon Enterprises, Inc. and/or
all other prior lessees.” Stipulated Settlenent, § 3a. The
Stipulated Settlenent also provides that HOTC is entitled to
| ease the property for $3,500 per nonth and that HOTC is not a
successor owner to Legend, PSC, PMC or Pantheon and is not
responsi bl e for any of their debts or obligations. According to
the ternms of the Stipulated Settlenent, HOTC s | ease expires on
Decenber 31, 2039. The CGovernor, Attorney General, and
Comm ssi oner of Property and Procurenent of the Virgin Islands
all signed the Stipulated Settlenent, which becane effective on
June 1, 1998.°?

On Decenber 22, 1999, Caimant filed a Motion for |nmediate
Possession of Protestant Cay, for Sunmary Judgnent agai nst PSC,
to Set Aside the Stipulated Settlenment, and to Reinstate
I ntervenor Conplaints (“Mtion for Sunmary Judgnent”) in the

Territorial Court. Clainmant’s Mdtion for Summary Judgnent was

At a hearing before this Court on July 12, 2005, d ai mant
contended that the Governor did not sign the Stipulated Settl enent.
However, the Governor’s signature clearly appears on the copy of the
Stipulated Settlement contained in Claimant’s materials submtted to
the Receiver as part of the Clains Bar Date procedure.

10



stayed by this Court’s March 13, 2000 Receivership O der

appoi nting the Receiver and inposing a stay of the Eviction
Action. On February 3, 2003, Cainmant filed a Motion for Relief
fromthe Receivership Stay Order so that the Eviction Action
could continue before the Territorial Court. On Septenber 30,
2003, this Court issued a Bench Order denying the Caimnt’s
Motion to lift the stay.

E. Pant heon

The Receiver filed a Motion for Contenpt on March 5, 2002
agai nst Pant heon Enterprises, Inc. (“Pantheon”), fornerly known
as PSC, to return the tinme-share units to the Fairway Estate.
This Court’s Order dated April 9, 2002 (the “Contenpt Order”)
declared that “all assets recorded in the St. Croix, US. Virgin
| slands | and records in Pantheon’s nanme be deened transferred to
t he Fai rway Receivership Estate in the nane of the SBA, as
Recei ver for Fairway Capital Corporation . . . .” Contenpt Oder,
p. 2. The Receiver then recorded an assignment of the tinme-share
units in the land records of St. Croix. Inits Order Ganting
Receiver’s Mdttion for Partial Consolidation of Fairway Estate
(“Consol idation Mdtion”) dated January 8, 2004, this Court
recogni zed Fairway as the true owner of Pantheon, fornmerly known
as PSC, and declared that all clains agai nst Pant heon woul d be

recoverable fromthe Fairway Estate.

11



Jurisdiction, Notice, and Abstention

Cl ai mant seeks to have this Court dismss for |ack of
subject matter jurisdiction or for insufficient service of
process the Receiver’s opposition to Claimant’s equitable claim
for possession of Protestant Cay. Alternatively, d ainant
requests that this Court abstain from nmaking a determ nation
regarding its equitable claimand allow the Territorial Court to
do so. In denying Claimant’s notion to lift the judicial stay in
its Septenber 30, 2003 Bench Order, this Court reasserted its
exclusive jurisdiction over this matter and indicated that it
w Il not abstain frommaking a determ nation regarding Caimant’s
equitable claimfor possession. In this opinion, this Court now
sets forth its reasoning.

| . Jurisdiction

Cl ai mant noves to dismss the Receiver’s opposition to its
equitable claimfor possession for |ack of subject matter
jurisdiction pursuant to Rule 12(b)(1) of the Federal Rules of
Civil Procedure. Cainmant asserts that according to 28 U. S.C. 88
745 and 1692 and Federal Rule of Cvil Procedure 66, this Court’s
subject matter jurisdiction extends only to assets belonging to
Fai rway on the date that the Receivership Order was issued: Mrch
13, 2000. d aimant argues that this Court does not have subject
matter jurisdiction over Claimnt’s equitable claimbecause

Fai rway did not have any recogni zed interest in the tine-share

12



units on the date that the Receivership Order was issued.
Cl aimant al so contends that the Receiver has recogni zed that HOTC
possesses the tine-share units, yet has not sought to secure
possessi on by bringing an i ndependent action agai nst HOTC

In order for a lawsuit to proceed in federal court, the
court nust establish and retain subject matter jurisdiction over
the case at all times during the litigation. Fed. R Gv. P.
12(h) (3) (“VWhenever it appears by suggestion of the parties or
ot herwi se that the court |acks jurisdiction of the subject
matter, the court shall dismss the action.”). In the
Recei vership Order, this Court established exclusive jurisdiction
over Fairway “and all of its assets and property, of whatever
ki nd and wherever |ocated” pursuant to 15 U. S.C. § 687c.
Receivership Order, 1 1. This Court did not Iimt its
jurisdiction to assets that Fairway possessed at the nonent it
was put into receivership. Rather, the Receivership O der
appoi nted the SBA as Receiver to marshal and |liquidate all of
Fai rway’ s assets, including “assets transferred by Fairway in
vi ol ation of applicable statutes or regul ati ons governing Snmall
Busi ness I nvestnent Conpanies . . . .” 1d. at 1 1, 7. The
Receiver filed a copy of its Receivership Conplaint and this
Court’s Receivership Order in the United States District Court
for the District of the Virgin Islands pursuant to 28 U. S.C. 88

754 and 1692, and asserted that the Legend Loan, collateral and

13



time-share units controlled by Pantheon at that tine are assets
of the Fairway Estate. In its Contenpt Order, this Court held
Pant heon/ PSC in contenpt for failing to turn the tine-share
assets over to the Receiver. By ordering that “all assets
recorded in the St. Croix, US. Virgin Islands |land records in
Pant heon’ s nane be deened transferred to the Fairway Receivership
Estate,” this Court recognized that the tine-share units were
assets of the Fairway Estate. Contenpt Order, p.2. After this
Court issued the Contenpt Order, the Receiver recorded an
assignnment of the time-share units in the Virgin Islands.
Al t hough the Receiver has indicated that HOTC is in possession of
the Resort and the | easehol d, the Receiver clains ownership of
the specific tine-share units at issue. Accordingly, the Receiver
is not required to bring a separate action against any party in
order for this Court to have control over the marshal ed tine-
share units and to assert jurisdiction to decide Claimnt’s
equi table claim

Contrary to this Court’s finding in the Contenpt O der,
Cl ai mant argues that the Fairway Estate, and therefore the
Recei ver, cannot claimto possess any property interest relating
to Protestant Cay and the Resort. Claimant’s argunments in support
of its claimare based on its purported term nation of the G ound
Lease and the alleged invalid judgnment in the PSC Forecl osure

Action. As will be denonstrated, this Court concludes that these

14



argunents have no nerit.

A. Term nation of the Ground Lease

Cl ai mant asserts that on August 4, 1996, sixty days after it
sent notice of termnation to Legend, the G ound Lease and the
tinme-share units in which Fairway clains an interest were
termnated. Furthernore, O ainmant argues that the G ound Lease
woul d have ot herw se been term nated when the corporate charter
of Legend’s general partner, NEB, was revoked and Legend
di ssol ved. According to C ainmant, Legend' s dissolution and
default under the G ound Lease occurred before Fairway could
foreclose on its nortgage with Legend, thus term nating Fairway’ s
interest in the nortgage and tinme-shares.

There has not yet been a final judicial determnation as to
whet her the G ound Lease has been term nated because Caimant’s
Motion for Sunmary Judgnent in the Eviction Action before the
Territorial Court was stayed by this Court at the tine of the
institution of this Receivership. In permtting PSC to intervene
in the Eviction Action, the Territorial Court noted that, “[i]f
the Governnent prevails on the nerits, the | easehold interest may

be termnated.” Gov't of the Virgin Islands v. Legend Resorts,

L.P., Gv. No. 612/96, 1998 V.I|. Lexis 12, at *14 (V.I. Terr. C
May 28, 1998). The G ound Lease cannot be deened term nated until
after the judicial stay has been lifted and the Eviction Action

has been resolved by the Territorial Court. Al so, whether the

15



G ound Lease can be considered term nated depends on whet her the
Stipulated Settlenment, which preserves the tine-share structure
under the Declaration, is valid and enforceable. Therefore,

Cl ai mant cannot yet declare the G ound Lease and subordi nate
time-share units term nated.

Claimant’s contention that PSC acknow edged that the G ound
Lease and tinme-share units had been termnated is al so unfounded.
As O ai mant indicates, PSC sought to require Claimant to enter
into a new lease with PSCif the Territorial Court upheld
Claimant’s alleged term nation of the G ound Lease in the course
of the Eviction Action. However, PSC s conditional request for a
new |l ease if the Territorial Court upheld the term nation was not
an acknow edgnent that the G ound Lease had been term nated. On
the contrary, PSC intervened in the Eviction Action in order to
challenge Claimant’s ability to termnate the G ound Lease.

B. The PSC Forecl osure Action

Cl ai mant argues that Fairway should not be permtted to rely
on the PSC Foreclosure Action to assert an interest in the tinme-
shares because the forecl osure judgnent is invalid. According to
Cl ai mant, the foreclosure judgnent was based on Legend’ s consent
to the entry of judgnent, which is void because it was signed by
the president of Legend’ s general partner, NEB, whose corporate
charter previously had been revoked. Under Rhode I|Island | aw,

however, “[n]o act of a corporation . . . is invalid because the

16



corporation was w thout capacity or power to do the act . . . .~
R1. Gen. Laws § 7-1.2-303 (1999 Reenactnent). A corporation’s
| ack of capacity or power to performan act can only be asserted
in a proceeding by a sharehol der, the corporation itself, a
recei ver, trustee, other |egal representative, or the Rhode
| sl and attorney general. 1d. Cainmnt therefore has no standing
to assert that Legend | acked capacity to consent to the entry of
j udgnent because NEB s corporate charter had been revoked.

Cl ai mant al so asserts that Fairway should not be allowed to
rely on the Foreclosure Action because Fairway fraudul ently
assi gned the Legend Loan and rel ated nortgages to PSC. According
to Caimant, the fraudulent nature of this transfer, which was
unknown to the Territorial Court and to creditors nanmed in the

Forecl osure Action, was confirmed by the Court in Hotel on the

Cay Tine-Sharing Ass'n v. Kilberg, C A No. 97-279-T, 2000 W

34019282 (D.R 1. Apr. 6, 2000).°% The Court in Kilberg found that
PSC was an alter ego of Fairway and that Fairway assigned the

| oan to PSC for no consideration. 2000 W. 34019282, at *10.
However, neither the Court in Kilberg nor any other court has
declared Fairway's transfer of the Legend Loan and nortgages to

PSC to be fraudulent. Therefore, the Receiver is not prohibited

%Ki | berg i nvolved a separate action in which HOTC brought suit
agai nst PSC, Fairway and ot hers seeki ng damages for nisappropriation
of fees and negligence arising fromthe managenent of the Resort. |d.
at *1. The Court in Kilberg concluded that Fairway and PSC were liable
for anounts owed to HOTC. |Id. at *16.

17



fromrelying on the judgnent in the Foreclosure Action to assert
an interest in the tine-shares.
1. Notice

Cl ai mant al so seeks to have this Court dism ss for
insufficient service of process the Receiver’'s claimfor
possessi on agai nst C ai mant pursuant to Federal Rule of G vil
Procedure 12(b)(5). dainmant contends that the Receiver failed to
serve it with a proper summons or conplaint to challenge the
Ground Lease term nation and that the Receiver has not alleged
facts sufficient to establish the continued exi stence of the
G ound Lease. As previously discussed, the Receiver provided
Claimant with adequate notice of the Cainms Bar Date Procedure
t hrough which Claimant ultimtely submtted its nonetary and
equitable clains. No further service of process by the Receiver
is required under the Receivership Order. Rather, d aimant has
t he burden of providing specific grounds for any objection to the
findings of fact or conclusions of |law contained in the
Recei ver’s Recommendati ons. Accordingly, Caimant’s notion to
dism ss for insufficient service of process is denied.

I11. Abstention

Cl ai mant requests that this Court abstain from nmaking a
determ nation regarding its equitable claimfor possession and
refer the issue to its place of origin: the Territorial Court.

Al though this Court has discretion to assert its exclusive

18



jurisdiction under 15 U S. C. 687c, Caimant argues that this
Court should refrain fromdeciding this matter in |ight of

rel evant federal abstention doctrines. Although a federal court
must typically proceed to judgnent in every case over which it
has jurisdiction, abstention is “an extraordi nary and narrow
exception” that permts a federal court, in exceptional

ci rcunstances, to decide not to hear a matter properly before it.

County of All egheny v. Frank Mashuda Co., 360 U.S. 185, 188-89

(1959). This witer concludes that this case does not present
such an excepti on.

A. Col orado Ri ver Abstention

Cl ai mant argues that this Court should abstain from deciding
its equitable claimbased on the abstention doctrine set forth by

the United States Suprene Court in Col orado River Water

Conservation Dist. v. United States, 424 U S. 800 (1976). Under

this doctrine, a federal court may, in exceptional circunstances,
exercise its discretion in choosing to abstain when there is a
paral |l el proceeding pending in state court. Id. at 817-18; Moses

H. Cone Menmil Hosp. v. Mercury Constr. Corp., 460 U. S. 1, 19

(1983). Federal courts have a “virtually unflagging obligation

to exercise the jurisdiction given them” Colorado R ver, 424

U S at 817. In deciding whether to refrain from acting,
therefore, district courts should nmaintain a “heavy presunption

favoring the exercise of jurisdiction.” Villa Marina Yacht Sales,

19



Inc. v. Hatteras Yachts, 915 F.2d 7, 13 (1st G r. 1990).

The First Crcuit has recogni zed a non-exhaustive |ist of
factors, based on the United States Suprene Court’s decision in

Col orado River and its subsequent decision in Mdses H Cone Memil

Hosp. v. Mercury Constr. Corp., 460 U. S. 1, 19 (1983), that a

court should consider in determ ning whether to abstain fromits
unfl aggi ng obligation to exercise jurisdiction:

(1) Whether either court has assuned jurisdiction
over a res; (2) the [geographical] inconvenience
of the federal forum (3) the desirability of

avoi ding pieceneal litigation; (4) the order in
whi ch the foruns obtained jurisdiction; (5)

whet her state or federal law controls; (6) the
adequacy of the state forumto protect the
parties’ interests; (7) the vexatious or contrived
nature of the federal claim and (8) respect for
the principles underlying renoval jurisdiction.

Rio Gande Cnty. Health Cr., Inc. v. Rullan, 397 F.3d 56, 71-72

(1st Cr. 2005) (quoting KPS & Assocs., Inc. v. Designs by FMC

Inc., 318 F.3d 1, 10 (1st Cr. 2003)). These factors do not

conprise a nechanical checklist. See Mises H Cone, 460 U S. at

16. Nor is any single factor necessarily determ native. Col orado

River, 424 U S. at 818; Villa Marina, 915 F.2d at 12. Instead, “a

carefully considered judgnent taking into account both the
obligation to exercise jurisdiction and the conbi nati on of
factors counselling against that exercise is required.” Col orado
River, 424 U. S. at 818-19.

In order to apply the Col orado River doctrine, a parallel

state proceedi ng nust exist such that substantially the sane
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parties are litigating substantially the sane issues in the state

and federal foruns. See McLaughlin v. United Virgi ni a Bank, 955

F.2d 930, 935 (4th Gr. 1992). In both its Mtion for Summary
Judgnent in the Eviction Action before the Territorial Court and
its bjection to the Receiver’s Recomendations before this
Court, Claimant has petitioned that the Stipulated Settl enment be
deened void in order to regain possession of Protestant Cay.

Al so, Fairway can be considered a party to both actions. PSC,
which is owned by Fairway, is a party to the Eviction Action, and
the Receiver of the Fairway Estate is a party to the present
action before this Court. Thus, the action pending before the
Territorial Court is sufficiently parallel to warrant

consi deration of the Col orado R ver doctri ne.

I n balancing the factors that are relevant to the present
case, however, it is apparent that the requisite exceptional
circunstances needed to justify abstention do not exist. The fact
that the Territorial Court obtained jurisdiction over Caimant’s
action to regain possession of Protestant Cay prior to this
Court’s Receivership Order is the sole factor that weighs in
favor of abstention. Consideration of the remaining factors
relevant to this matter direct this Court to fulfil its
obligation to exercise jurisdiction.

The first factor in the Col orado River analysis applies to

situations in which a court assunes jurisdiction over a res in
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the course of an in rem proceedi ng. See Chase Brexton Health
Servs., Inc. v. Maryland, 411 F.3d 457, 463 (4th Cr. 2005);
Britton v. Britton, 223 F. Supp. 2d 276, 284 (D. Me. 2002). An in
remor quasi in remaction requires that the court have
possession or control of the property that is the subject of the
suit to give effect to its jurisdiction. Princess Lida of Thurn &
Taxis v. Thonpson, 305 U.S. 456, 466 (1939); Penn Gen. Cas. Co.

v. Pennsylvania, 294 U S. 189, 195 (1935). The Territorial Court
does not have in remjurisdiction over the res at issue. HOIC has
been in possession of Protestant Cay under the terns of the
Stipulated Settlenment since June 1, 1998. Although O ai mant
petitioned the Territorial Court to void the Stipul ated
Settlenment in its Mdtion for Summary Judgnment in the Eviction
Action, this Court’s Receivership Order stayed that proceeding.
Therefore, the Territorial Court has not assuned jurisdiction
over any res as contenplated by the first factor articul ated by
the Court in Colorado River.

The federal forumis not inconvenient as counsel for both
parties are located in this geographic area of the United States
and have appeared before this Court on nmultiple occasions.

Al though Cd ai mant protests that potential w tnesses and evi dence
are located in the Virgin Islands, any presentation of evidence
at this stage i s unnecessary because the issues before this Court

are al nost exclusively questions of |law. Furthernore, d ai nant
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chose not to present any evidence when this Court gave it the
opportunity to do so.

Interests of judicial efficiency and of avoiding pieceneal
litigation strongly favor this Court’s exercise of jurisdiction.
In the course of asserting its exclusive jurisdiction, this Court
al ready has resolved certain issues relevant to Cainmant’s
equitable claim Having decided these issues, this Court would be
forcing the Territorial Court to engage in a duplicative judicial
effort if it were to abstain. In addition, C ainmnt’s nonetary
clainms are now before this Court. This Court would perpetuate the
pi eceneal resolution of this litigation if it were to decide
Claimant’s nonetary clains but decline to decide Caimnt’s
equi table claim

Federal and Rhode Island |aw provide the primary basis for
determning all issues concerning the Fairway Estate, including
the matter currently before this Court. \Wereas “the presence of
federal -1 aw i ssues nust always be a mmj or consideration weighing
agai nst surrender,” it is only in “rare circunstances [that] the
presence of state-law issues may weigh in favor of that

surrender.” Mses H Cone, 460 U.S. at 26. The validity of the

Stipulated Settlenment is the sole significant issue before this
Court that nust be decided by interpreting Virgin |Islands |aw
This Court can resolve this issue by applying the Restatenent of

the Law of Contracts, which the Virgin Islands has adopted and
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this Court can readily interpret.

Finally, this Court is best equipped to adequately protect
the interests of the Fairway Estate under federal |aw The
Territorial Court of the Virgin Islands is not established under

Article Ill of the United States Constitution. See Parrott v.

&ov't of the Virgin Islands, 230 F.3d 615, 623 (3d Cr. 2000).

I nstead, the Territorial Court has been established by
congressional authority to regulate United States territories
under Article IV, 8 3, and it derives its jurisdiction fromthe
Revi sed Organic Act, 48 U S. C. 88 1541-1645. 1d. at 622-23. The
federal statute that this Court relied on in establishing the
Fai rway Receivership reflects Congress’s intent that a singular
federal court should be designated to exercise exclusive
jurisdiction over a receivership under the Small Business

| nvestment Act. See United States v. Royal Bus. Funds Corp., 29

B.R 777, 779-80 (S.D.N. Y. 1983), aff’'d, 724 F.2d 12 (2d Gir.
1983). Thus, this Court is better equipped than the Territorial
Court to protect the parties’ rights in this case.

After considering these factors, this Court concludes that
the instant matter does not present an extraordi nary exception to
the duty of this Court to adjudicate the controversy properly

before it. See Col orado Ri ver, 424 U.S. at 813.

B. Princess Lida Abstention
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Cl ai mant al so argues that this Court should abstain from
deciding this matter according to the abstention principle

articulated in Princess Lida of Thurn & Taxis v. Thonpson, 305

U S 456 (1939). The Princess Lida doctrine is based upon the

principle of comty that when one court has taken possession and
control of property in an in remor quasi in remaction, a second
court cannot exercise jurisdiction over that sanme property in a
subsequent in remor quasi in remproceeding. 305 U S. at 466. In
essence, “the first court to exercise in remjurisdiction over
the res exercises jurisdiction to the exclusion of a second court
that |ater attenpts to proceed against the sane res.” United

States v. One 1986 Chevrolet Van, 927 F.2d 39, 44 (1st Gr.

1991). As previously indicated, however, there is no in remor
guasi in remaction pending before the Territorial Court.
Furthernore, the matter presently before this Court is not an
action in remas this Court’s jurisdiction is based upon 15

US. C. § 687c. Therefore, the Princess Lida doctrine is

i napplicable to this matter.

C. Excl usive Jurisdiction

Furt her support for this Court’s refusal to abstain from
deciding Claimant’s equitable claimexists in the exclusive
nature of the jurisdiction that Congress intended this Court to
exercise over all matters concerning this receivership. See

Royal, 29 B.R at 779-80. In appointing the SBA as a federal
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receiver of a Small Business Investnent Conpany (“SBIC’) that
violated the Small Business Investnent Act, this Court has broad
di scretion to take exclusive jurisdiction over the offending SBIC
and its assets wherever located. See 15 U . S.C. 687c (1997);

United States v. ESIC Capital, Inc., 685 F. Supp. 483, 485 (D

Md. 1988). Section 687c “reflects and enbodi es Congress’s cl ear
intent that the court which chooses to exercise ‘exclusive’
jurisdiction under the Small Business Investnent Act do so to the
exclusion of all other courts.” Royal, 29 B.R at 779-80.

In United States v. Norwood Capital Corp., 273 F. Supp. 236

(D.S.C. 1967), the United States District Court for the District
of South Carolina exercised exclusive jurisdiction over an SBIC
pursuant to the Small Business Investnent Act and stayed and
enjoined related state court proceedings that had already been in
process. 273 F. Supp. at 242. The Court indicated that through
the Small Business Investnent Act, Congress had expressly
aut hori zed federal district courts to take exclusive jurisdiction
where appropriate “to protect the assets pending the Snall
Busi ness Adm nistration’s recovery on its investnent, as well as
to permt discovery of any past abuses of programfunds.” 1d. at
240, 242.

Simlarly, under the ternms of the Receivership Order, this
Court has taken exclusive jurisdiction over all of Fairway’s

assets, including those assets transferred by Fairway in
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viol ation of SBA regul ations. The Receivership Oder also stayed
the Eviction Action pending before the Territorial Court. This
Court’ s Septenber 30, 2003 Bench Order reiterated its decision to
assert exclusive jurisdiction by denying Caimant’s Mtion to
lift the stay and permt the Eviction Action to continue before
the Territorial Court. Through these Orders, this Court has
exercised jurisdiction over Fairway and all of its assets to the

exclusion of all other courts, including the Territorial Court.

Resol uti on by Sunmmary Procedure

As this Court refuses to abstain fromdeciding Caimant’s
equitable claim Cainmant argues that it is entitled to a plenary
trial concerning its disputed claimfor possession. C ai mant
asserts that a plenary trial is necessary because sumary
proceedi ngs would unfairly prejudice its interests.

In Central Republic Bank & Trust Co. v. Caldwell, 58 F.2d

721 (8th Cr. 1932), the Eight Crcuit Court of Appeals
articulated the differences between a summary proceedi ng and a
pl enary suit:

The main characteristic differences between a
sumary proceeding and a plenary suit are: The
former is based upon petition, and proceeds

wi t hout formal pleadings; the |atter proceeds upon
formal pleadings. In the forner, the necessary
parties are cited in by order to show cause; in
the latter, formal sumons brings in the parties
other than the plaintiff. In the fornmer, short
time notice of hearing is fixed by the court; in
the latter, time for pleading and hearing is fixed
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by statute or by rule of court. In the fornmer, the
hearing is quite generally upon affidavits; in the
| atter, exam nation of wi tnesses is the usual
method. In the forner, the hearing is sonetines ex
parte; in the latter, a full hearing is had.

ld. at 731-32.
Federal district courts have wi de discretion in granting
relief in an equity receivership and nay use sumrary proceedi ngs

in fashioning such relief. SEC v. Elliott, 953 F.2d 1560, 1566

(11th Gr. 1992): SEC v. Hardy, 803 F.2d 1034, 1037, 1040 (9th

Cr. 1986); United States v. Arizona Fuels Corp., 739 F.2d 455,

458 (9th G r. 1984). Sunmary proceedings allow for the
consolidation of all litigation concerning the receivership
before a single district court and the efficient resolution of

di sputes. SEC v. Wencke, 783 F.2d 829, 837 n.9 (9th Gr. 1986).

Recei vership courts can enploy summary procedures in allow ng,
di sal l owt ng and subordinating clains of creditors. Hardy, 803

F.2d at 1040; Arizona Fuels Corp., 739 F.2d at 458. Sunmary

proceedi ngs should afford creditors fair notice and an
opportunity to be heard. See Hardy, 803 F.2d at 1040; Arizona

Fuels Corp., 739 F.2d at 459. They should also allow parties to

present evidence when the facts are in dispute and to nmake
argunments regarding those facts. Elliott, 953 F.2d at 1567. These
features of summary proceedi ngs are consistent wwth Federal Rule
of Gvil Procedure 53(g)(1), which requires that “[i]n acting on

a master’s order, report, or recommendations, the court nust
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afford an opportunity to be heard and may receive evidence .

In its Approval Order, this Court established a procedure to
hear any claimant’s objection to the Receiver’s Recommendati ons,
i ncluding the specific factual and |egal grounds for the
objection. Caimant submtted a Response in Qpposition to the
Recei ver’s Recommendations, to which the Receiver filed a
response. Caimant then appeared before this Court having been
advised that it would have a full opportunity to litigate any
i ssue and to present evidence to support its clains. Although
this Court gave O aimant the opportunity to participate in a ful
hearing, C aimant chose not to present any evidence at that tine.
| nstead, both parties have acknow edged that, with one exception,
the matters presently before this Court are exclusively matters
of law and are not issues of disputed facts. C ai nant has not
denonstrated how its interests are being prejudiced or how it has
been inhibited fromfully presenting its case. Therefore, this
Court can now properly render a decision based on the materials
al ready before it.

Equitable Caim

Cl ai mant objects to the Receiver’s recommendation that this
Court deny Claimant’s equitable claimfor imed ate possession of
Protestant Cay. According to Caimnt, the Receiver should be

estopped fromchallenging the Cainmant’s equitable claimfor
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possession. C ai mant supports its equitable claimfor possession
by arguing that the Stipulated Settlenent, which recogni zes HOIC
as |l essee of the property, should be set aside as invalid.

| . Estoppel

Cl ai mant argues that a variety of estoppel doctrines should
prohi bit the Receiver fromcontesting Cainmant’s equitable action
for inmmedi ate possession. Claimnt alleges that the doctrines of
cl ai m preclusion, issue preclusion, equitable estoppel, and
judicial estoppel all should be applied against the Receiver.
However, the rationale that C ai mant provides for application of
t hese estoppel doctrines is unfounded and does not preclude the
Receiver fromcontesting Claimant’s equitable claimfor
possession before this Court.

As a basis for its estoppel argunents, C aimant argues that

the decision in Pantheon Enterprises, Inc. v. Hotel on the Cay

Ti nesharing Ass’n, Inc., No. 553/1998, 1999 W. 744018 (V.I. Terr.

Ct. Aug. 20, 1999) established that a tine-share nortgage to

whi ch Pant heon, as successor to PSC, was clainmng a right was
void under Virgin Islands |aw. C ai mant reasons that because this
nort gage was decl ared void, the Receiver should be estopped from
enforcing the G ound Lease and ownership of the related tine-
share units and nortgages. The deci sion in Pant heon, however,
concerns an entirely separate nortgage that Pant heon had

attenpted to assert as a |lien against tine-share units that were
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sold before the nortgage had been recorded. 1999 W. 744018, at
*2. The nortgage at issue in Pantheon was from Harborfront, not
from Legend and TSA. Furthernore, the decision concerned those
time-share units that had already been sold, not the unsold units
owned by Legend and TSA that the Fairway Estate now clains to
own. Therefore, the decision in Pantheon is not relevant to this
di scussi on.

___Caimant also cites its alleged term nation of the G ound
Lease and the invalid nature of the judgnent in the PSC

Forecl osure Action as grounds for its estoppel argunents.
However, as this Court has previously indicated in asserting its
exclusive jurisdiction over this matter, C ai mant cannot yet
characterize the G ound Lease as term nated or the Foreclosure
Action judgnent as invalid.

I1. Stipul ated Settl enent

The inportance of determ ning whether the Stipul ated
Settlenent is valid and enforceable in deciding Cainmant’s
equi tabl e cl ai m cannot be overstated. If enforceable, the
Stipulated Settlenment would prohibit Caimnt fromtaking
i mredi at e possession of Protestant Cay by recognizing HOTC as the
current | essee of Protestant Cay under the G ound Lease and by
permtting the Receiver to retain the ability to liquidate the
1,400 unsold tine-share units. |If the Stipulated Settlenent is

invalid and unenforceable, Cainmnt could then establish the
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term nation of the G ound Lease, which would elimnate all the
time-share units in which the Receiver clains the Fairway Estate
has an interest. In support of its equitable claimfor imed ate
possession, C aimant contends that the Stipulated Settlenent
shoul d be set aside as unenforceable and invalid.*

A. St andi ng

As a threshold matter, O aimant argues that the Receiver
| acks standing to challenge or enforce any interest in the
Stipulated Settl enent because Fairway was not an intended third-

party beneficiary under the Stipulated Settlenment and was not in

“'nits Mdtion for Sunmary Judgnment in the Eviction Action before
the Territorial Court, Oaimant alleged that HOTC had failed to nmake
requi red paynents and was therefore in default of its obligations
under the Stipulated Settlenment. Caimant had cited this allegation as
an i ndependent basis for invalidating the Stipulated Settlenment. In
its Recomrmendati ons, however, the Receiver found that HOTC had
satisfied all |ease paynents due and had not defaulted on the
Stipulated Settlement. In its present Response in Qpposition to the
Recei ver’s Reconmendati ons, C ai nant has not chall enged this finding
and has not specifically identified HOTC s all eged default as a basis
for setting aside the Stipulated Settlenent. Therefore, this Court
will treat Claimant’s argunent relating to HOTC s al |l eged default as
wai ved. Furt hernore, although dainmant has incorporated by reference
its Motion for Summary Judgnent in the Eviction Action before the
Territorial Court pursuant to Fed. R Cv. Pro. 10(c), this Court wll
only consider argunents specifically nentioned in its Menorandumin
Support of its Mdition Objecting to the Receiver’s Reconmendati ons. Any
argunments that C ai mant has not expressly identified in its Menorandum
are deened wai ved because O ai mant nust plead all prior clains with
sufficient specificity that the Receiver could recognize that the
claims had been asserted. See Kolling v. Am Power Conversion Corp.,
347 F.3d 11, 17 (1st Cir. 2003); see also Lowden v. WlliamF. Mercer,
Inc., 903 F. Supp. 212, 216 (D. Mass. 1995) (asserting that a later
pl eadi ng nmust specifically identify which portions of the prior
pl eadi ng are bei ng adopted under Fed. R Cv. P. 10(c)); 5A Charles
Alan Wight & Arthur R MIler, Federal Practice and Procedure 8 1326
(3d ed. 2004) (“references to prior allegations nmust be direct and
explicit, in order to enable the responding party to ascertain the
nature and extent of the incorporation”).
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privity with HOTC. According to the Cains Bar Date Procedure
established by this Court, the Receiver was appointed to receive
the clains of all creditors of the Fairway Estate and to
recommend the disposition of those clains. In submtting its
equitable claimto the Receiver, Caimant introduced the issue of
whet her the Stipulated Settlenment is valid before this Court. In
its Recommendations, the Receiver refuted Claimant’s argunents
as to why the Stipulated Settlenment is void and unenforceabl e.
According to the procedure established by this Court’s Approval
Order, the Receiver now has the ability to provide further
support for its rejection of Claimant’s argunments regardi ng the
Stipulated Settlenent as part of its Recomendations to this
Court.

B. Legi sl ative Approval

Cl ai mant contends that a prior admnistration of the Virgin
| sl ands Governnment exceeded its authority by entering into the
Stipulated Settlenent. According to Cainmant, the Stipul ated
Settlenment is void because it was intended to constitute a new,

i ndependent | ease and thus required the separate approval of the
Legislature of the Virgin Islands apart fromthe 1964 Enabling
Act. See 31 V.1.C 205(c) (1995) (requiring that the Virgin

| sl ands Legi sl ature approve any | ease of real estate owned by the
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Governnent of the Virgin |Islands exceedi ng one year).?®

It is well recognized that settlenent agreenents are highly
favored in the law as a neans of resolving clains brought before
the courts. See, e.g., Wllians v. First Nat’| Bank, 216 U S

582, 595 (1910); Justine Realty Co. v. Anerican Nat’'|l Can Co.,

976 F.2d 385, 391 (8th Cr. 1992); Ins. Concepts, Inc. v. Wstern

Life Ins. Co., 639 F.2d 1108, 1111. (5th Gr. 1981); D. H

Overnyer Co. v. Loflin, 440 F.2d 1213, 1215 (5th Cr. 1971). As a

result, agreenments such as the Stipulated Settl enment that
determ ne the rights of parties to the settlenent should not be
l[ightly set aside. See Justine Realty Co., 976 F.2d at 391.

By its terns, the Stipulated Settlenent nust be interpreted
according to Virgin Islands |aw. Settl enent agreenents are
treated as contracts and enforced under the rul es governing

contracts generally. Red Ball Interior Denolition Corp. V.

Pal nadessa, 173 F.3d 481, 484 (2d Gr. 1999); see also Interspace

Inc. v. Morris, 650 F. Supp. 107, 109 (S.D.N. Y. 1986) (holding

t hat under general contract principles, a settlenent agreenent
“is binding despite the fact that it was never submtted for

court signature and filing”). The Restatenent (Second) of

Contracts has been adopted by the Virgin Islands as the

definitive authority on contract law in the absence of contrary

*Not ably, the Legislature of the Virgin Islands has never
attenpted to intervene in this case during the whole course of this
extensive pending litigation despite the notoriety of the issues.
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| ocal |aws and precedent. Alejandro v. L.S. Holding, Inc., 310 F
Supp. 2d 745, 748 n.2 (D. Virgin Islands 2004); see also 1 V.I1.C.
8 4, (declaring that in absence of contrary local |aws, courts of
the Virgin Islands apply the comon | aw as expressed in the
restatenents of the | aw).

The Restatenent (Second) of Contracts 8§ 203(a) (1981)

provides that in interpreting an agreenent and its terns, “an
interpretation which gives a reasonable, lawful, and effective
meaning to all the terns is preferred to an interpretation which
| eaves a part unreasonable, unlawful, or of no effect . . . .7

Fabrica De Tejidos La Bellota S.A. v. MV MAR, 799 F. Supp. 546,

557-58 (D. Virgin Islands 1992). Furthernore, “[i]n the absence
of contrary indication, it is assuned that each term of an
agreenent has a reasonabl e rather than an unreasonabl e nmeani ng,
and that the agreenent is intended to be |awful rather than

unconsci onabl e, fraudulent or otherwi se illegal.” Restatenent

(Second) of Contracts, 8 203(a) cnt. c. Thus, this Court begins

this analysis with the presunption that the Governnent of the
Virgin Islands, through its officials, and HOTC i ntended to enter
into a valid and binding contract.

The | anguage of the Stipulated Settlenent indicates that it
was designed to take effect under the existing Gound Lease
rather than constitute an unl awful independent |ease. The fact

that the Stipulated Settlenent declares that HOTC takes its
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interest “free and clear fromany and all obligations and
defaults of . . . prior |lessees” suggests that HOTC is taking an
i nterest under the sanme Ground Lease under which prior |essees
held an interest. Stipulated Settlenment, § 3.a. Al though C ai mant
contends that the Stipulated Settlenent did not obligate HOTC to
the G ound Lease or Anendnents, the Stipulated Settl enent
expressly describes the | easehold property in reference to the
Decl arati on established under the G ound Lease by describing HOTC
“as the | essee of that portion of property as shown on the
Decl aration of Partial Leasehold Omership Plan . . . together
with all easenents and other rights set forth in said Declaration
.7 1d. at § 3.a. Furthernore, the Stipulated Settl enent
i ndicates that HOTC s nonthly rent paynent “represents a pro-rata
share of the | ease paynent due under Anmendnent No. Il to the
original Lease Agreenent . . . .” 1d. at § 3.b. Consistent with

the principle articulated in Section 203(a) of the Restatenent

(Second) of Contracts, this Court interprets the | anguage of the

Stipulated Settlenent in a manner which confirns that it was
designed to be effective under the existing Gound Lease rather
than establish a new, unlawful |ease that is wthout sufficient
| egi sl ative approval .

The Enabling Act provided the Governor of the Virgin |Islands
with nore than nerely the narrow authority to enter into a

singular |l ease with Hotel on the Cay, Inc. in 1964. Rather, the
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Enabling Act granted a bl anket authority to the Governor with
respect to the leasing of Protestant Cay. Inplicit within that
broad grant is the authority conferred on the Governor to deal
wi th any issues and disputes that would arise out of the | ease of
that property. Section 8.03 of Anendnent I, entitled
“Repossessing and Reletting,” states that “[i]n the event of a
default by Lessee hereunder . . . Lessor may at once thereafter,
or at any tinme subsequent during the existence of such breach or
default: . . . [e]lither cancel this Lease by notice or w thout
canceling this Lease, relet the Leased Prem ses or any part
t hereof upon such ternms and conditions as shall appear advisable
to Lessor.” Subsequent to Legend’ s default under the Lease, the
Governor executed the Stipulated Settlenment and exercised his
broad authority under the Enabling Act to relet Protestant Cay to
HOTC as contenplated by § 8.03 of Anendnent I1. Although the
Stipulated Settlenment was a settl enent between HOTC and C ai mant,
the Stipulated Settlenent also essentially served as an anmendnent
to the G ound Lease by establishing the rights of HOTC as an
intervening party in the Eviction Action.

The Stipulated Settlenent is deened valid, effective and
enforceabl e until Decenber 15, 2020, which is the concl usion of

the termof years set forth in Arendnent |l to the Ground Lease.®

Al though the Stipulated Settlenment originally attenpted to
extend the termof the G ound Lease to the year 2039, both parties
recogni ze that the Stipulated Settlenent could not be consi dered

37



According to the terns of the Stipulated Settlenment, HOTC is the
rightful hol der of the | easehold prem ses described in the

Decl aration. Therefore, Claimant’s equitable claimfor imedi ate
possessi on of Protestant Cay is unsupportable and |acking in
merit.

Monetary Claim

|. Undi sputed d ai ns

Claimant originally submtted approximately $1.45 million in
nmonetary cl ai ns agai nst the Fairway Estate as part of the Cains
Bar Date Procedure. The Receiver has recommended that this Court
allow Caimant’s nonetary clainms in the total anount of
$430, 421.84. d ai nant does not object to the Receiver’s
recomrended al | owance of $230,293.35 to satisfy Claimant’s
general unsecured claimfor unpaid rent and | ate charges,
interest and other arrearages. However, C ainmant argues that the
Recei ver intended to approve an additional $259, 258.74 (for a
total of $489,552.09), rather than an additional anount of
$200, 128.49 (for a total of $430, 421.84) that appears in the
Recei ver’s Recommendations, to satisfy Claimant’s priority
governnent clainms. Cainmant contends that this $59, 130. 25

di screpancy between what the Receiver intended to approve and

ef fective beyond the year 2020 as established by Anendnent 11. Any
attenpt to extend the Gound Lease to 2039 under the Stipul ated
Settlement was ultra vires. This Court deens this issue settled by the
actions of the parties. Therefore, the G ound Lease is enforceable
only until the year 2020.
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what it actually approved can be attributed to the Receiver’s
reliance on a scrivener’s error contained in Hotel on the Cay
Time-Sharing Ass’n v. Kilberg, C. A No. 97-279-T, 2000 W
34019282 (D.RI. Apr. 6, 2000). According to Caimnt, the
Ki | berg decision m stakenly identifies the date when HOTC t ook
over managenent of the Resort as June 1, 1997 instead of June 1
1998, which is the date when the Stipul ated Settl enment becane
effective and HOTC becane |iable for rent due under the G ound
Lease. By presunming that the Kilberg decision contains this
m st ake, C ai mant suggests that PSC/ Pant heon managed the Resort
t hrough PMC until May 31, 1998 and that Caimant’s clains for
unpai d taxes and i nsurance prem uns shoul d be approved for
anounts owed through that date instead of through May 31, 1997
Approval of these clainms through May 31, 1998 woul d provide the
addi ti onal $59, 130. 25 requested by d ai mant. The Recei ver,
however, maintains that because it properly relied on the Court’s
finding in Kilberg that HOTC took over managenment of the property
on June 1, 1997, it accurately cal cul ated the anount of
Claimant’s nonetary clainms that it intended to approve. Thus, the
sol e disputed factual issue between the Receiver and Caimant in
this matter is whether PSC/ Pant heon managed the Resort from June
1, 1997 through May 31, 1998.

In Kilberg, Chief Judge Torres made findings of fact based

upon the testinony of witnesses and exhibits presented to the
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Court. 2000 W. 34019282, at *1. The Court determ ned that “PMC
managed the ‘hotel’ from Septenber 1, 1994 until My 31, 1997,”
during which time PMC col |l ected mai ntenance fees fromthe time-
share owners. Id. at *4. The Court also found that on June 1
1997, HOTC took over nanagenent of the timnme-share property and
t hat HOTC has assessed nmi ntenance fees against all tinme-share
units each year since then. Id. at *6. The Receiver relied upon
these findings of fact in establishing its Recommendations to
this Court regardi ng whether to approve C aimant’s nonetary
cl ai ns.

Cl ai mant argues that the Stipulated Settlenent and the
Recei ver’s Recommendati ons confirmthat the Kilberg decision's
reference to June 1, 1997 as the date when HOIC t ook over
managenent of the property is the result of a scrivener’s error.
The Stipulated Settlenent and the Receiver’s Recommendati ons both
confirmthat June 1, 1998 is the date when HOTC t ook over
physi cal possession of the Resort and becane obligated for
monthly rent paynents. However, neither docunent suggests that
HOTC did not manage the property fromJune 1, 1997 through May
31, 1998.

In submitting its nonetary clains to the Receiver as part of
the Cains Bar Date Procedure established by this Court, C aimnt
failed to produce any proof that PSC/ Pant heon managed t he Resort

after May 31, 1997 or that there was a scrivener’s error in the
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Ki | berg decision. Chief Judge Torres clearly found as a fact that
June 1, 1997 was the date when HOIC t ook over managenent of the
property. That finding is supported by the evidence presented in
that case by the forner President of HOTC, Frank M na (the tapes
of that trial are available through the Cerk’s Ofice and were
reviewed by this Court). Mna testified that HOTC t ook over
financi al managenent of the Resort and began col |l ecting

mai nt enance fees as a result of the Consent Order entered by
Chi ef Judge Torres on May 28, 1997. d ainmant has offered no
evidence to refute that either by pointing out contradictory
evidence in the record or by affidavit of some person having
know edge of that situation. C aimant contends that a plenary
trial is necessary to resolve this issue. However, any further
proceedi ngs are unnecessary because this Court provided d ai mant
wi th an opportunity to present evidence and nake argunents
regarding this disputed fact. Because Clainmant has failed to
provi de any support for its allegation that PSC/ Pant heon rather

t han HOTC managed the property from June 1, 1997 through May 31,
1998, this Court has no basis for concluding that the Kil berg
deci sion contains a scrivener’'s error. Accordingly, the Receiver
properly approved Claimant’s claimfor unpaid taxes and insurance
prem uns through May 31, 1997 and disall owed those clains for the
period June 1, 1997 to May 31, 1998. Thus, the Receiver correctly

cal cul ated the total anpbunt of the undisputed clains as
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$430, 421. 84 based upon the established facts.

II. Disputed dains

Cl ai mant di sputes the Receiver’s recommendation to this
Court to reject a portion of certain nonetary cl ai ns.
Specifically, Caimant contests the Receiver’s denial of its
claims for: (1) $29,993.27 for accrued additionals to tax, to
whi ch Cl aimant al so asserts an additional claimfor $980.22 for
accrual s from Septenber 1994; (2) $21,614.46 for interest rel ated
to unpaid Wrknman’s Conpensati on insurance prem uns; and (3)
$17,940.80 for interest and $265.00 for penalties related to
unpai d Unenpl oynent Conpensation insurance premuns. In its
Recommendati ons, the Receiver indicated that none of these clains
met the requirenents of the Receiver’s Notice to Creditors. The
Recei ver stated that O aimant did not explain or establish any
basis for the accrued additionals to tax or the interest rel ated
to unpaid Wrknman’s Conpensati on insurance prem uns. The Receiver
al so indicated that C aimant did not provide any substantiation
for its claimfor interest and for penalties related to unpaid
unenpl oynment insurance contributions.

Cl ai mant argues that a plenary trial nust be scheduled with
regard to these disputed clainms. As previously indicated,
however, C aimant was given the opportunity to present evidence
to this Court in support of its disputed clains but chose not to

do so. Thus, Caimant has failed to provide any basis for its
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di sputed clainms. This Court finds that the Receiver properly
denied in part the clains for accrued additionals to tax,
interest related to unpaid Wrkman' s Conpensati on i nsurance
prem uns, and interest and penalties related to unpaid
unenpl oynment insurance contributions.

Concl usi on

For the foregoing reasons, the objections of the Governnment
of the Virgin Islands to the Receiver’s Recormended Di sposition
of the Cains of that claimant are all overruled. Therefore, al
of the Receiver’s recommendations are adopted and approved. In
summary, this Court denies Claimant’s equitable claimfor
possessi on of Protestant Cay and all permanent inprovenents
thereon, allows Cainmant’s nonetary clains in the anmount of
$430, 421. 84 and di sall ows the remai nder of Caimant’s nonetary
cl ai ns.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
June , 2006
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