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C~IT~D STA~ES DISTRICT COURT 
FOR TE~ DIS~RICT 0= RHODE ISLA!D 

~!C?..?.!-.: DESSL:SP. 

,:~ C 
\I _. • 

':'~A!tS:"E~S, CF.AUFFEURS, WARE­
HOUSEXEN & HELPERS OF AMERICA, 
LOCAL UNION NO. 251; JOHN E. 
Ji.HAP.J..L, In his Individual ana 
Official Capacity as President 
of Teamsters, Chauffeurs, Ware-: 
housemen & Helpers of hnerica, 
Local Union No. 251; GER.~LD 
~-LI!:!:HO?J·~, In his Inai viaual 
and Cfficial Capacity as Secre-: 
tary-~reasurer of Teamsters, 
Cbauf:eurs, i·;arehouser::en & 
BElpers of Acerica, Local Union: 
!:o. 251; ano JA!·:ES BQYAJIA!·:, Ir.: 
tis In~ivid~al and Offici2l 
C2pacity as Business Age~t of 
~ e a::: E t e : E· , Ch au f f e u : s , 1 ·~ c. r e -
house~e~ & Eelper2 of A~erica, 
~. ,') c a :i : n i o r. ~: :· • 2 : l 

. . 

C.A. NO. 88-0057 L 

RONALD R. LAGUEUX, United States District Ju6ge. 

The pri~ary issue to be decided in this matter is 

whether a labor union may ncensuren one of its members for 

writing a letter critical of union election activities 

w i thou t fa 11 in g ,d th i n the pro h i bit i on of 2 9 D . S . C . § 5 2 9 

which for bi as a u n i o ~ f r o rr o the r w i s e c5 i s c i pl i n i ~ g & n e r;--:b 2 r 



for exercising his right to express his "views, arguments or 

opinions." As will become apparent, the wore "aiscipline" 

is a term of defined by federal 

courts to exclude the type of "censure" in question here. 

Count two of plaintiff's co~plaint must, ~~erefore, be 

a i srr.i ssed. 
.. . . Count one of pl2ir.tiff 1 s cowp.1 a 1::-:, however, 

survives dismissal because the issue of law ~i~h reEpect to 

that count is whether a cause of actio!1 for 

"infringement" of plaintiff 1 s § 4ll(a) (2) ... -,..~-c _;J.:e ... c 1.·n 
• - :: • J - -. 

this case. All grounas advanced by defendant= for arguing 

failure to state a c:ai2 upon which relief car. be gr5nted 

~ { o the !" than -:. he pr i ).: a !:" y 1 s sue ) raise i~s-:.12~ of fact 

inappropriate for oec:sion ~?On a rLotion to ~:E~ iss. The 

:::otion on these c:-e:u!!c:s ,:~-:~. :-espect to c'I··- -- ·~ :-1:, tnus, 

?!'cUSt be oeni2a. 

Pl a int i f f , 1~ u r ray Dess 1 e r i s a. r c ".": -~ t=- r of the 

Teamsters, Chauffeurs, Harehouser;-;en & rielpers of _Z:_;:-,erica, 

Local Union No. 251 {Local 251). He has been a r..e:-:.ber in 

good standing with the Union for twenty-two years. 

Defenaant Local 251 is a labor organization 

engaged in an in6ustry affecting commerce as defined by 29 

U.S.C. § 402(j). Defendants James Boyajian, John E. Amaral, 
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ana Gerald Blinkhorn are the Business Agent, President and 

Secretary-Treasurer of Local 251 respectively. Both 

Elinl:horn ana lunaral are n,embers • of Local 251 's Executive 

Board (the Board). All three individual defendants are sued 

in their official and in~ivid~al ca?acities. 

In early 1987, Local 251 undertook a caffipaig~ to 

seek election as the bargai~ing agent for employees of the 

Rhode Island Institute of ~ental Eealth in Cranston, Rhode 

- 1 .. .!.S-anc. These employees, however, ~ere alreaay represented 

ty Local 1350 of the ADerica~ Fede!ation of Sta~e, County 

an~ ~unicipal E~ployees. to 

~lai~tiff wrote a letter to the editor that appeared in the 

'-,/ ~rov.icence Journal on _April 17, 1987 (Exhibit A). The 

"-1,)' 

letter iwplicitly criticizec Local 251 for attempting to 

":cio" Local 1350 for new ~e~~.~~:sh:.;. :t also criticizeo 

~ 2 f e :--. a an t Boy a j i an f o r i n st i s c:. : :. :-. g -: : : ~ c L a 11 en g e t o Lo(: c l 

!351 for intra-union political advantage. Ailegecly, as a 

result of this letter, Local 251 lost the election to be 

selected as the bargaining agent for the Rhode Island 

Institute of Mental Health. 

On April 23, 1987, oefendant Boyajian filed 

char9es against plaintiff for violating Article XIX, Section 

6(b) (5) of the Teansters International Constitution and 
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Local 251 By-Laws, Article XIX, Sections 5 (a) (c) (d). 

Plaintiff received notice of these charges ino icatino that 
~ 

on May 9, 1987, he would be tried·~efore the Executive Board 

of Local 251. 

The hearing ~=c he~d and on July 6, 1987, 

pl=.intiff receivea Q letter fro!t. de::endant Elinkho:rr! 

inforrr:ing him of the board's oecision. The Boarc votec to 

find plaintiff not guilty of the charges brought against 

him. Nonetheless, Blinkhorn indicatea, the Board did find 

t~at a nnurr~er of facts" contained in plaintiff's April 9th 

letter were incorrect. Thus, the Beare unanimously voted to 

ncensure" plaintiff for writing the April 9th letter to the 

'-....J Proviaence Journal. An account of the vote containec in the 

Jul~ 6th letter to plaintiff ~as subse~uently published in 

the suc~er issue of Local 25l's ne~sletter (Ex~ibit E) • 

On January 25, ~;as, • • • • .-& r·~ ... ... ~ :?..1.c.ln-:.1:.L _ :..i.EC a 1...WO-COUnl. 

co~.;:laint in this Court aileging tf:at defendants violated 

his right to free speech unoer the Labor-Management 

Reporting and Disclosure Act (L!1P.DA). Count one of 

plc:intiff' s complaint alleges that defendants "infringed" 

upon plaintiff's right "to express any views, arguments or 

opinions" by publicly censuring plaintiff in the Local 251 

newsletter, sumJner issue 1987. 29 U.S.C. § 412; 29 U.S.C. 
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§ 411{a) (2). Count two of plaintiff's complaint alleges 

that the same conduct on the par.t. of cef end ants constituted 

unlawful "discipline" of a union me::.ber for exercising his 

right "to express any views, • • fl op1~1ons 29 

t:'.S.C. § 412; 29 U.S.C. § 529; 29 U.S.C. ~ 41l(a) (2:·. 

Within a month after the conplaint ~as filed, 

defendants moved to dismiss the action on the grounds that 

plaintiff (1) failed to exhaust intra-union remedies (2) 

failed to sue within the perioa of the applicable statute of 

, . . . . . 
.... .1r.i: -:.a~1ons and ( 3) failed to stc.te a c la irr. -~pon which 

relief could be grantee. In response to this ~:otion, 

piaintiff objected and the entire matter was set down for 

hearing by this Court on January 25, 1988. 

On that date, defendants 2.r9ueo that a n censu!"en 

G l :. ;: 0 t CO n st it u t e n Ci s Ci pl in en Tr::. t ~:i. n the Be an i r:; 0: 2 9 

u.s.c. § 529. In aodition, upon the Court's expression of 

interest in the issue, defendants a rguea that a ~ ix Iilonth 

statute of limitations "borrowed" from § lO(b) of the 

2;ational Labor Relations Act (KLR.~) barred plaintiff's 

claims. Defendants, however, did not argue any of the other 

grounds for dismissal that were contained in their memoranda 

accoDpanying the motion to dismiss. Since the statute of 
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limitations question was recently ruled upon by the Supreme 

Court in Aoencv Eoldinc Corp. v,· r~allev-Duff & Assoc., 107 

S.Ct. 2759 (1987), the Court requested additional memoranda 

by the parties to deter~ine if that decision altered their 

initial argur:,ents. Supplemental rne~oranaa on this issue 

were submitted by the parties on April 15, 1988. The ~atter 

now is in oroer for decision. 

The issues to be decided in this case may be 

oiviaed into three groups. The fi=st group consists of the 

sole issue of whether plaintiff s~o~ld have exhausted tis 

intrc:-union remedies prier to filing an action 

Court. 29 u.s.c. § 4ll(a) (4) proviaes: 

No labor organization shall limit the 
right of any @ember thereof to institute 
a !1 a c t i on i r:_ ~ n y . co u r t . . . . P r ~n · : ~ e c , 
Tna-: :::r:y sucn r. ~:-;-,::>er rn2.y ::1e requ1 :-2:::: to 
exha~st reasc~able hearing proced~=es 
(but not to exceed a four-~onth lapse of 
time) within such organ:ze,tion, before 
institutina lesal or 26ministrative .., .., 

proceedings against such organizations 
or any officer thereof ... 

in ,L' • ._:J lS 

Case law interpreting this section uniformly holds that it 

is v;i thin the discretion of the trial judge to oetermine 

whether a union cor.1plainant must exhaust his intra-union 

appeals prior to filing suit in feaeral court. 

Tarantola, 361 F. Supp. 288, 292 (S.D. N.Y. 1973). 

Pearl -~ 
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Defendants concede that the only possible 

"decision" which plaintiff couLd hpve appealed was that 

rendered by the Local Board on July 6, 1987. Plaintiff did 

not appeal that decision, obviously, because he was found 

"not guilty" of the charges brought against him by defendant 

Boyajian. The July decision simply did not give rise to the 

present cause of action. Rather, it was the later 

publication of the letter of censure in the union newsletter 

that forms the basis of plaintiff's grievance against 

defendants. Plaintiff, then, did not have any intra-union 

appeals to exhaust. 

If there was an alternative procedure for 
\.-1 

contesting the publication of the letter of censure, 

defendants have not adequately shown the Court what that 

procecure is. All they have posited is a conclusory 

state~ent that plaintiff could have filed "a complaint 

against the local" with the Joint Council. This is not 

enough. 

required 

In the Court's discretion, then, plaintiff is not 

to exhaust his intra-union appeals before 

proceeding on his action in this Court. 

The second group of issues consists of the sole 

question: Whether the six-month statute of limitations 

period provided by § 10 (b) of the NLRA applies to claims 

'4.) 
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brought under Title I of LMRDA. Even if the Court were to 

assume that a six-month limitation period applies in this . 
case (and the Court does not decide this issue), plaintiff's 

claims would survive diswissal. 

The Suprerne Court has indicated that a c6~plai~t 

should not be dismissed unless "it appears beyond doubt that 

the plaintiff can prove no set of facts in support of his 

clairn which would entitle hirr to relief." Conlev v. Gibson, 

355 D.S. 41, 45 {1957). A corallary of this rule is that 

the facts set forth in the co~plaint should be con~trued in 

the light rnost favorable to the plaintiff. 

Plaintiff was censured by the Board on July 6, 

1987. His cause of action under LMRDA, however, aid not 

arise until sometime later when the Board published the 

letter in the "sur:1:ner iss'Je" of tte Local 251 r!ewslstter. 

Nowhere in the complaint does the precise date of this 

publication appear. It could have been published as late as 

August 13th. If this were the case, then plaintiff's action 

would be timely because the purported limitation period 

would not expire until February 13, 1988. Plaintiff filed 

his complaint on January 26, 1988 well before the expiration 

of the statute of limitations. Under Conlev, plaintiff may 

be able to "prove some set of that show 
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his claims were filed in timely fashion. In reality, 

defendants must pleac the statute of limitations as an . . 
affirmative defense and prove its applicability. Since the 

complaint on its face does not ina ica te that it is time­

bar rea, defendants' motion to dismiss the complaint because 

plaintiff allegedly has failed to meet the applicable 

limitations period must be deniea. 

The third group of issues to be aecioea embraces 

all grounds for dismissal under the heading of whether 

plaintiff has failed to state a cause of action·~pon which 

relie: can be granted. These grounds o: subissues are: (a) 

whether an infringement action lies in this case under 29 

u. s ."c. § 412 (b) If such an action ooes exist", did 

defendants infringe upon plaintiff's § 4ll(a) (2) rights (c) 

whether plaintiff has failed to stc;te a cause of action 

against the union officials as individuals and (d) whether a 

n censure" constitutes discipline within the meaning of 29 

u.s.c. § 529. 

As to the first of these subissues, in Finneoan v. 

Leu, 456 U.S. 431, 441 (1982) the United States Supreme 

Court indicated: 

We need not decide whether the 
retaliatory discharge of a union member 
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f rorn union off ice even though not 
"discipline" prohibited by [§ 529) 
might ever give use to a cause of action 
under [§ 4121. For .~hatever limits 
Title I places on a union's authority to 
utilize dismissal from union office as 
"part of a purposeful and deliberate 
attempt • . to su:mress dissent with 
the union," cf. Schonfeld v. Penza, 477 
F.2d 899, 904 (2d Cir. 1973), it does 
not restrict the f reedorn of an elected 
union leader to choose a staff whose 
views are compatible with his own. 

The clear implication of Finneaan, is that a plaintiff may 

have a cause of action for "infringement" under § 412 even 

though such "infringement" does not constitute "discipline" 

under § 529. Maceira v. Paean, 649 F.2d 8, 13 {1st Cir. 

1981). This is true when such an action would not interfere 

'-,:) with the ability of an elected union president to select his 

own administrators but ra~her would ensure that unions are 

"democratically governed." Finneaa~, 456 U.S. at 441. 

In the present case, the latter value is that 

which is threatened. If plaintiff could prove that 

defendants published the censure letter "as part of a 

purposeful and deliberate attempt to suppress dissent within 

the union" Adams-Lunav v. Assoc. of Professional Fliaht 

Attendants, 731 F.2d 1154, 1159 (5th Cir. 1984) then surely 

the democratic integrity of the union is at risk. 

Consequently, plaintiff has properly aver rec an action for 

infringement in count one of his complaint. 
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Defendants do not really dispute this conclusion. 
. . 

Rather they claim that plaintiff was publicly censured not 

because he expressed his views upon the election compaign 

but because "he was perceivea to have rr.aterially aidec 

another union in election with his own union.n In addition 

the individual defendants claim, plaintiff failed to allege 

that Amaral, Blinkhorn, and Boyajian acted in bad faith in 

either bringing the charges agair.st plaintiff or publishing 

the letter of censure. Plaintiff on the other hand, by the 

very nature of his claim, alleges that defendants castigated 

birn for expressing his views and that they did so in bad 

~ faitt. For purposes of defendants' motion, the Court must 

credit plaintiff's version. Count one of plaintiff's 

co;:iplaint, thus, states a cause of action and defendants' 

r.io t ion to di s ;-r. is s for fa i 1 u re to state a c 1 air.. upon w h i c :-i 

relief may be granted for the reasons asserted is denied. 

All that rerr.ains for resolution is the question of 

whether a "censure" constitutes "discipline" within the 

meaning of 29 U.S.C. § 529. That statute along with a 

relevant parallel section of LMRDA provide as follows. 

§ 529. Prohibition on certain discipline by labor 
organization. 

It shall be unlawful for any labor 
organization, or any officer, agent, 
shop ste~ard, or other representative of 
a labor organization, or any err:ployee 
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thereof to fine, suspend, expel, or 
otherwise discipline any of its members 
for exercisino anv rioht to which he is 
entitled unae""r the Frovisions of this 
chapter. The provisions of section 412 
of this title shall be applicable in the 
enforcement of this section. 

S 4ll(a) (5) Safeguards against improper 
disciplinary action. 

No menber of any labor organization may 
be fined, suspended, expelled, or 
otherwise disciplined except for 
nonpayment of dues by such orga~ization 
or by any officer thereof unless suc::-i 
member has been {A) served with written 
specific charges; {B) given a reasonable 
time to prepare his oefense:; (.C) 
afford~d a full and fair hearing. 

In Grand Lodoe of International Ass'n of 

Machinists v. King, 335 F.2d 340, 344 {9th Cir.) cert. 

denied, 379 U.S. 920 (1964), the Ninth Circuit Court of 

Appeals stated that the words notherwise disciplinen 

although ioentical ir; both sections had "quite different 

meanings.n The legislative gloss of § 4ll{a) (5) on those 

words stemmed primarily from congressional concern that 

union officials guilty of misappropriating funds might be 

permitted to rerriain in control while the time-consuming due 

process requirements of the section were met. This concern, 

the circuit court concluded, was inapplicable with respect 

to § 529. Thus, the words "otherwise discipline" in that 

section might err1brace conduct such as removal of union 

employees from office. 
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The United States Supreme Court scrutinized the 

reasoning of the Ninth Circuit in Finnegan v. Leu, 456 U.S. 

at 438 n.9. After conceding that the Ninth Circuit's 

interpretation was one Congress nplausibly coula have c~osen 

to make,n the Suprewe Court remarked: 

However, we are hara oressea to discern 
any such distinction· from either the 
language or legislative history of the 
Act. Certainly one would expect that if 
Congress had intended identical language 
to have substantially different meanings 
in different sections of the same 
enactment it woula have manifested i t·-s 
intention in some concrete fashion. 

nRemoval from appointive union ernploynent," the Court held, 

thus was not "within the scope of those union sanctions 

explicitly prohibited by§ 529." Id. at 439. 

Finnecan teaches that whetever the purposes of 

§ 411 ( a) ( 5 ) an O § 5 2 9 r the 1,·; 0 r OS n O the rW i Se di SC i p 1 i i1 en in 

both sections have substantially the same meaning. It 

follows that cases interpreting those words as used in 

§ 4ll(a) (5), are determinative of what was intended in 

§ 529. One such case is Bouaie v. Indiana District Council 

of United Brotherhood of Carpenters & Joiners, 67 L.R.R.M. 

2402 (N.D. Ind. 1968). 

In Bougie, plaintiff filed slander charges against 

the local's business agent for calling him the laziest man 
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on the job. At a subsequent meeting of the local union, it 

was announced that the executive committee had ordered that 

plaintiff be reprimanded by the chair. This ~as done. 

Subsequently, plaintiff brought an action in federal 

district court claiming that he haa been disciplinea in 

contravention of his right to free speech under§ 411(a) (2) 

without being given notice and opportunity of a fair hearing 

pursuant to § 41l(a) (5). 

In deciding whether plaintiff had stated a claim 

under L!-1RDA, the court reasonea that although the ·reprimand 

in question might have stigmatized or tainted the reputation 

of plaintiff, such a result did not elevate it to the status 

. ~of n discipline. n In the words of the Third Circuit 

Court of Appeals in Rekant v. Shochta,:-Gascs Union Loe a 1 

4~6, 320 F .2d 271 (3rd Cir. 1963), t.r!e re:;:•riIT:~:-id was at ~-::st 

a mere "slap on the wrist" that could not be raised to tte 

level of a "fine, suspension or expulsionn or an action of 

similar severity embraced by the notherwise disciplinen 

proviso. Plaintiff, in Bougie, thus, failed to state a 

cause of action because the reprimand did not constitute 

discipline within the meaning of § 4ll(a) (5). See also 

Harrington v. Painters District Council No. 35, No. 81-2470 

Slip. Op. (D. Mass. January 25, 1982) (Westlaw, ALLFEDS) 



(holding that a reprimand did not constitute discipline 

within the meaning of both§ 4ll(a) {?) and§ 529). 

The ncensure" published by defendants in the 

present case is no different than the repri&and in Boucie. 

The article tha~ appearec i~ Local 25l's sur.~er newsletter 

was merely a public criticisrr of or disagreement with 

plaintiff for what oefen6a:1ts believed were 

erroneous facts about Local 25l's bid to serve as the 

bargair.ing agent for etployees of the Rhooe Island Institute 

of Me:1tal Re2.lth. The "censure,., just like the repr\mana in 

3ouaiE, was at most a r.mere slap on the ~=ist,r. that as a 

~atte: of la~, did not rise to the level of severity 
~ 

conte!:'.:?latec by the worc.s- ,,otherwise aiscipline" containea 

in§ 529. 

Fo: all the c·'.")O\'E rea~ons, d-2fe::sa!":!ts' ;:·Oticn tc 

dis~iss count two of plaintiff's complaint is gra~te5. 

Their motion to dismiss count one of the co~?laint is 

denieo. 

It is so Ordered 

·~-~~L~L~ Lagueux 
States District Juoge 

Date 
c./10 /?r 

J 

~-
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Teamster Election 

COMMENTARY 

Friday, April 17, 1987 

.. 
As a teamster, I would like to give my viev."Point on the 

upcoming election attempt by the teamsters to represent the 
rrrn workers. 

In the oast, the teamsters have ah;ays had a good 
reputation fo·r organizing industries that were previously 
not organized, but rarely have they raided other unions for 
new membership. 

Along comes James Boyajian, business agent for the 
teamsters Local 251. In the last two elections Mr. Boyajian 
has tried to wrest the presidency of our local from John 
Amaral. The rank and file has rebuffed him twice because 
thev consider !'1r. Amaral the most oualified ana capable 
can~icate. It makes me feel that -Mr. Boyajian has no 
alternative but to turn to the outside for help. 

Are the IMB workers to be useo as pawns for his 
political arr~itions? 

Is the organizing attewpt 
members of Local 251? Will 
benefit from this? 

in the best 
the members 

interest of the 
of Local 1350 

\;ith all the industry in Rhode Island that can be 
unionized, I ask e:-::phatically, why are we doing such an 
unethical thing as to breach another union's trust in an 
attempt to steal its merr~ers? 

Murray Dessler 
April 9, 1987 
Cranston 

EXHIE>IT A 



.. 
LETTER OF CENSURE 

Brother Murray Dessler was censurea by Tear..ster 
Local 25l's Executive Board because the facts of his Letter 
to the Editor were incorrect, for the following reasons: 

First, AFSME has a history of raiding the 
teamsters throughout the country. 

Second, the organizational efforts at the Rhode 
Island Institute of Mental Health were supported by this 
Local Union, Joint Council 10 and the International Union . .. ,, 

Thiro, it had significant cost to the Union in 
dollars and manpower. 

Fourth, Dessler's Letter to the Editor contributed 
significantly to the loss of the cawpaign to the detriment 
of the Union. 

EXHIBIT B 


