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UCRNIT=ED STATES DISTRICT COURT
FPOR TBIZI DISTRICT OF RHODE ISLAND
nrrRLY DESSLEPR
vs. C.2. RO. 2EB-00357

TZIAMETERS, CEALAUFFEURS, WARE-
HOUSEMEN & HELPERS OF AMERICa,
LOCARL UNION NO. 251; JOHN E.
AMAFRZL, In his Individuzl and
Officiel Capacity as President
of Teamsters, Chauffeurs, Ware-
housemen & Helpers of kmerica,
Loczl Union No. 251; GERALD
DLIVIECRN, In hisz Individueal
end Cfficiel Cepacity &s Secre-
tarv-Treasurer of Teamsters,
Chauffeurs, WWarenhousemen &
Helpers of Erer 'ca, Local Union
il
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RONALD R. LAGUEUX, Unitec States District Jucge.

The primary issue to be decided in this

i

matter is

whether a labor union may "censure" one of its members for

writing a letter critical of union election activities

without falling within the prohibition of 22 U.S

'..a

which forbids & union from otherwise cCisciplining

& nemner

Al o) 1 o




for exercising his right to express his "views, arguments or
opinions." As will become apparent, the woré "discipline"
is 2 term of art which has bee defined by the federal
courts to exclude the type of "censure" 1in cuestion here.
Count two of pieintiff's complaint must, <+<rer=sfore, be
cismissed.

Count one of plzintiff's complainz, however,

survives dismissal because the issue of law with respect to

thet count is whether a cause o¢f ezction for
"infringement”™ of pleintiff! § 411(a)(2) richte 1lies 1in

this case. A2ll grounds advanced by defendznts for arcuing

failure to stete & clzim uvpon which relief can be cranted

(other” than the prirary issue) raise icssues of fact
inzppropriete for cecision upon & motion te <Zisriss. The
motion on thess c¢rounds vith respect to court Lreg, thus,

Plaintifif, Murray Dessler 1is a rexber of the
Teamsters, Chauffeurs, Tareliousemen & Helpers oI ZLnoerica,
Local Union No. 251 (Local 231). Ee has ©been & rerber in

the Union for twenty-two years.

g

good standing with

n)

Defendant Local 51 is a 1labor organization
engaged in an industry affecting commerce as defined by 29

U.5.C. § 402(j). Defendants James EBoyajian, John E. Amaral,




and Gerald Blinkhorn are the Business Agent, President and
Secretary-Treasurer of Local 251 respectively. Both
Elinkhorn and RAmaral are nmembers - of Local 251's Executive
Board (the Board). 211 three indivicdual cefendants are sued
in their officiel eand individual capacities.

In early 18987, Local 231 undertook a campaign to

seek election as the bargairing acgent for employees of the

(1)

Ehode Islané Institute of Yentzl Ee=alth in Cranston, Ehod
Islané. These employees, however, were already represented
v Local 1250 of the 2mericzn Federetion of State, County
. . =

end Municipal Erployees. irn response to these activities,

~laintiff wrote & letter to the editor that appeared in the

[

Trovidance Journal on April 17, 1987 (Exhibit &). The

. . -

ietter implicitly criticized Local 251 for attempting to

"reid" Local 1350 for new merlsrshiz. It also criticized
Zefendant Boyejian for instigsiling tl.2 ctzllenge to Local

13531 for intrea-union political advaentage. Allegecdly, as a
rezuit of this 1letter, Local 251 lost the election to be
seiected as the barcaining agent for the Rhode 1Island
institute of HMental Eezlth.

On April 23, 1987, dJefendant Boyajian filed
charoes against plaintiff for violating Article XIX, Section

6(b)(5) of the Teamnsters International Constitution and




Local 251 By-Laws, Article XIX, Sections 5(a) (c) (d).
Plaintiff received notice of these charges indicating that
on May 9, 1987, he would be tried-before the Executive Board

of Local 251.

3 and on July 6, 19R7,

[

The hearing wzs he
plzintiff received & letter from deZendant Elinkhorrn
inforring him of the EBoarcé's decicsion. The Board voted to
find pleaintiff not guilty of the charges brought against
him. Nonetheless, Blinkhorn indicazted, the Board 4did find
that a "number of facts" contained in plaintiff's April 9th

letter were incorrect. Thus, the Board unanimously voted to

Hh

"censure" pleintiff for writing the 2pril 92th letter to the

Providence Journal. An account of the vote contained in the

shedé 1in

by

July 6th letter to piaintiifi was subsecuently publ

(=8

cormlaint in this Court zlleging that defendants violated
his right to 1free speech under the Labor-Managenent
Reporting and Disclosure &act (LMRD2). Count one of
pleintifi's complaint alleges that dJdefendants "infringed"
uron plaintiff's right "to express any views, arguments or

opinions"™ by publicly censuring plaintiff in the Local 251

newsletter, summer issue 1987. 29 U.S.C. § 412; 29 U.S.C.

——
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§ 411(a)(2). Count two of plaintiff's complaint alleges
that the same conduct on the part of defendants constituted
unlawful "discipline” of a union mexber for exercising his
richt "to express any views, arguments or opinions™ 29
U.8.C. § 412; 28 U.s8.C. § 528; 29 U.=.C. § 411(a)(z;.

¥ithin e month after the complaint wazs filed,
defendants moved to dismiss the action on the grounds that
plaintiff (1) failed to exhaust intra-union remedies (2)
fziled to sue within the period of the epplicable statute of

ed to s:tzte a clair upon which

et

limritations and (3) fai
reiief could be granted. In response to this =motion,
pleintiff objected and the entire matter was set down for
hesring by this Court on januafy 25, 1988.

On that date, defendants arcued that a "censure"

-

he neaninz of 29

P

:

¢il not constitute "discipline" wiihin

ct

. & 529, 1In addition, vuvpon the Court's expression of

t a egix month

[24]

erest in the issue, defendants &argued th

(=]
3
t

statute of 1limitations "borrowed"™ from § 10(b) of the
aticnal Labor Relations Act (KNLRA) barred plaintiff's
ciaims. Defendants, however, did not argue any of the other

crounds for dismissal that were contained in their memoranda

accompanying the motion to dismiss. Since the statute of




limitations cuestion was recently ruled upon by the Supreme

Court in Agencv Foléinc Corp. v,-tellev-Duff & Assoc., 107

S.Ct. 2759 (1%87), the Court recuestec additional memoranda
by the parties to deterrmine if thzt decision zltered their

-

initial argurents. Svupplemental memorancz on this issue
were submitted by the parties on April 15, 1988. The natter
now is in orcer for decision.

The 1ssues to be decided 1in this case may be

civicded into three groups. The first group consists of the

1
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sole issue of whether rlein

I

intre-union remedies ricr to filing an eaction in <this

Court. 29 U.S.C. § 411(z)(4) provices:

No labor organization shall 1limit the
right of any member thereof to institute
an action ir any court . . . Proviced,
Tr2t 2ny such rexber mey D& requirel fo
exhz.st reascnzbl hear: ng procedures
(but not toc exceed & four-micnth lapse of
time) within such organi :e;lon, bsiore
instituting legsel or eSdministrative
proceedings acgainst such orcanizeticns

or any oifficer thereof . . .
Case law interpreting this section uniformly holds that it
is within the discretion of the trial judge to determine
whether a union complainant must exhaust his intrez-union
appeals prior to filing suit in federal court. Pearl v.

Tarantola, 361 F. Supp. 288, 292 (S.D. N.Y. 1973).



Defendants concede that the only possible
"decision”™ which plaintiff could have appealed was that
rendered by the Local Board on July 6, 1987. Plaintiff did
not appeal that decision, obviously, because he was found
"not guilty" of the charges brought against him by defendant
Boyajian. The July decision simply did not give rise to the
present cause of acticon. Rather, it was the later
publication of the letter of censure in the union newsletter
that forms the basis of pleintiff's grievance against
defendants. Plaintiff, then, dié not have any iﬁtré-union
appeals to exhaust.

If there was an alternative procedure for
\ae’/

contesting the publication of the 1letter of censure,

endants have not adeguately shown the Court what that

th

cée
procecure :is. 211 they have posited 1s a conclusory
statement that plaintiff could have filed "a complaint
zcainst the 1local"™ with the Joint Council. This 1is not
enouch. In the Court's discretion, then, pleintiff is not
reguired to exhaust his intra—-union appeals  before
proceeding on his action in this Court.

The second group o0f issues consists of the sole
guestion: Wwhether the six-month statute of limitations

period provided by § 10(b) of the NLRA applies to claims




brought under Title I of LMRDA. Even if the Court were to
assume that a six-month limitatéoq period applies in this
case (and the Court does not decide this issue), plaintiff's
claims woulé survive dismissal.

The Supreme Court has indicated that & complairt
shoulé not be dismissed unless "it appears bevond doubt that
the plaintiff can prove no set of facts in support of his

claim which would entitle him to relief." Conlev v. Gibson,

355 U.S. 41, 45 (1957). A corzllery of this rule is that
the facts set forth in the complaint shoulé be construed in
the light most favorable to the plaintiff.

Plaintiff was censured by the Board on July 6,
1987. 'His cause of action under LMRDA, however, did not
arise until sometime later when the Board@ published the
letter in the "summer issue"™ of the Local 231 newslictter.
Nowhere in the complaint does the precise date of this
publication appear. It could have been publishecd as late as
August 13th. 1If this were the case, then plaintifif's action
would be timely because the purported limitation period
woulé not expire until February 13, 1988. Plaintiff filed
his complaint on January 26, 1988 well before the expiration

of the statute of limitations. Under Conlev, plazintiff may

be @able to "prove some set of facts"” that show




his claims were filed in timely fashion. In reality,
defendants must plead the statute of 1limitations as an
affirmative defense anéd prove its.applicability. Since the
complaint on its face does not indicate that it is time-
barred, defencants' motion to dismiss the complaint because
plaintiff allegedly has failed to meet the applicable
limitations period must be denied.

The third group of issues to be decided embraces
all grounds for dismissal under the heading of whether
plaintiff has failed to state a cause of action wupon which
relisZ carn be granted. These grounds or subissues are: (a)
whether an infringement action lies in this case under 29
U.S.C. § ¢12 (b) 1If such an action does exist, did
defendants infringe upon plaintiff's § 411(a)(2) rights (c)
whether plaintiff has failed to stzte a cause of action
against the union officials as individuals and (d) whether a
"censure" constitutes discipline within the meaning of 29
U.s.C. § 529,

As to the first of these subissues, in Finnegcan V.

Leu, 456 U.S. 431, 441 (1982) the United States Supreme
Court indicated:

We need not decice whether the
retaliatory dischargce of a union member




from union office -- even though not
"discipline” prohibited by [§ 529] --
might ever give use to a cause of action
under [§ 412]. For .whatever 1limits
Title I places on a union's authority to
utilize dismissal from union office as
"part of a purposeful and deliberate
attempt . . . to suppress dissent with
the union,"” ¢f. Schonfeld v. Penzza, 477
F.28 899, 904 (28 Cir. 1873), it does
not restrict the freedom of an elected
union 1leader to choose a staff whose
views are compatible with his own.

The clear implication of Finnegan, is that a plaintiff mav
have a cause of action for "infringement” under § 412 even
though such "infringement”™ does not constitute "discipline"

under § 529. Maceira v. Pagan, €649 F.24d &, 13 (1lst Cir.

1981). This is true when such an action would not interfere
' with the ability of an elected union presicdent to select his

own administrators but rather would ensure that uvnions are

[9A]

U.S. at

129

"éemocreatically governed." Finnegan, 45 41,

In the present case, the 1latter wvalue is‘ that
which 1is threatened. If plaintiff could prove that
defendants published the censure 1letter "as part of a

purposeful and deliberate attempt to suppress dissent within

the union" Adams-Lundv_ v, Assoc. of Professional Flight

Attendants, 731 F.24 1154, 1159 (5th Cir. 1984) then surely

the democratic integrity of the union is at risk.
Consecuently, plaintiff has properly averreé an action for

infringement in count one of his complaint.

10




Defendants do not really dispute this conclusion.
Rather they claim that plaintiff ;as publicly censured not
because he expressedé his views upon the election compaign
but because "he was perceived to have materially aided
another union in election with his own union."™ In additicn
the individual defendants claim, plaintiff failed to allece
that Amaral, Blinkhorn, and Bovajian acted in bad fzith in
either bringing the charges agairnst plazintiff or publishing
the letter of censure. Plzintiff on the other hand, by the
very nature of his claim, allegesz that defendants castigated
him for expressing his views and that they did so in bag
fazith. For purposes of defendants' motion, the Court must
credit plaintiff's version. Count one of plaintiff's
conplaint, thus, states a cause of action anéd defendants'
rotion to dismiss fer failure to state a claim upon which
relief may be granted for the reasons asserted is denied.

All that remains for resolution is the guestion of
vhether & "censure"™ constitutes "ciscipline™ within the
meaning of 2% U.S.C. § 529. That statuté along with a
relevant parallel section of LMRDA provide as follows.

§ 529. Prohibition on certain discipline by labor
organization.

It shall be uniewful for any 1labor
organization, or any officer, acent,
shop steward, or other representative of
a labor organization, or any emnplicvee

11




thereof to fine, suspend, expel, or
otherwise discipline any of its members
for exercising any right to which he is
entitled under the provisions of this
chapter. The provisions of section 412
of this title shall be applicable in the
enforcement of this section.

§ 411(a) (5) Safeguards against improper
disciplinary action.

No member of any labor organization may
be fined, suspended, expelled, or
otherwise disciplined except for
nonpavment of dues by such orgarnization
or by any officer thereof unless such
member has been (A) served with written
specific charges; (B) given & reasonakle
time to prepare his defense; (<)
afforéed a full and fzir hearing.

In Grand Logdge of Internationzl Ass'n of

¥achinists v. King, 335 F.2d 340, 344 (9th Cir.) cert.
denied, 379 U.S. 920 (1964), +the Ninth Circuit Court of
Appeals stated that the words T"otherwise discipline”
although identical in both sectiions haé "quite different
meanings." The legislative glcss of § 4l1l1(a)(5) on those
words stemmed primarily from congressional concern that

union officials gquilty of misappropriating funds might be

permitted to remain in control while the time-consuming due

process reguirements of the section were met. This concern,
the circuit court concluded, was inapplicable with respect
to § 529. Thus, the words "otherwise discipline” in that
section might embrace conduct such as removal of union

employees from office.

12



The United States Supreme Court scrutinized the
reasoning of the Ninth Circuit im Finnegan v. Leu, 456 U.S.
at 438 n.9. After conceding that the Ninth Circuit's
interpretation was one Congress "plausiblyv could have chosen
to make," the Supreme Court remarked:

However, we are hard pressed to discern

any such distinction from either the

language or legislative history of the

Act. Certainly one would expect that if

Congress had intended identical language

to have substantiallyv different meanings

in different sections of the same

enactment it would have manifested its

intention in some concrete fashion.
"Removal from appointive union employment,"” the Court held,
thus was not "within the scope of those union sanctions
explicitly prohibited by § 529." 1Id. at 4389.

Finnecan teaches that whatever the purposes of
§ 411(a)(5) and § 529, the words "otherwise discipline"™ in
both sections bhave substantially the same meaning. Tt
follows that cases interpreting those words as used in
§ 411(a)(5), are determinative of what was intended in

§ 529. One such case is Boucie v. Indiana District Council

of United Brotherhood of Carpenters & Joiners, 67 L.R.R.M.

2402 (N.D. Ind. 1968).
In Bougie, plaintiff filed slander charges against

the local's business agent for calling him the laziest man

13



-’/
on the job. At a subsequent meeting of the local union, it

was announced that the executive committee had ordered that

plaintiff be reprimandeé by the chair. This was done.
Subsecuently, plaintiff brought an action in federzl
district court claiming that he had been disciplined in
contravention of his right to free speech under § 411(a) (2)
without being given notice and opportunity of a fair hearing
pursuant to § 411(a) (5).

In deciding whether plaintiff had stated a claim
under LMRDZ, the court reasoned that althouagh the -reprimand
in cuestion might have stigmatized or tainted the reputation
of pleintiff, such a result did not elevate it to the status
s "discipline." I&. In the words of the Third Circuit

Court of BAppeals in Rekant v. Shochtev-Gascs Union Local

-

4 nd waz at most

(3rd Cir. 19¢3), tne reprim

[¢2)

, 320 F.Z4 27

0
m

a mere "slap on the wrist" that could not be raised to tihe
level of a "fine, suspension or expulsion®™ or an action of
similar severity embraced by the "otherwise discipline"
proviso. DPlaintiff, in Bougie, thus, failed to state a

cause of action because the reprimand did not constitute

discipline within the meaning of § 411(a)(5). See also

BEarrington v. Painters District Council No. 35, No. 81-2470

Slip. Op. (D. Mass. dJanuary 25, 1982) (Westlaw, ALLFEDS)

14
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(bolding that a reprimand did not constitute discipline
within the meaning of both § 411(&)(5) and § 529).

The "censure" published by defendants in the
present case is no dififerent than the reprimand in Bougdie.
The article thet appeareé in Loczl 231's summer newsletter
was mwerely e public criticism oi or Ccisagreement with
plaintiff for statinc what dJefendants Dbslieved were
erroneous facts about Loczl 251's DbiGé to serve as the
baragairning agent for emplovees of the Rhode Island Institute
of Mentzl Eezlih. The "censure," just 1like the reQrimané in
Zoucie, was &t most & "mere slap on the wrist,"™ thet as =2
~atter of 1law, dGidéd not rise to tne level o0If severity

conterpliated by the worcs "otherwise discipline”™ contained

For 21l the znove regzons, d=zfiencznte' noticn to

ct
(1)
(8]

dismiss count two o0f plaintiff's complaint 1is oreri
Their motion to dismiss count one oif the complaint is
cenied.

I+ is so Ordered

R R Ly

Ronald R. baoueux
United States District uuooe

éi[/og/?j?‘

Date

‘-




COMHENTARY

Friday, April 17, 1987

Teamster Election

As a teamster, I would like to give my viewpoint on the
upcoming election attempt by the teamsters to represent the
II'BE workers.

In the past, the teamsters have always had &a good
reputation for organizing industries that were previously
not organized, but rarely have they raided other unions for
new membership.

Llong comes James Boyajian, business agent for the
teamsters Local 251. 1In the last two elections Mr. Boyajian
has tried to wrest the presidency of our 1local from John
Amaral. The rank and file has rebuffed him twice because
they consider Mr. Amaral the most gualified and capable
cancidate. It makes me feel that Mr. Boyajian has no
alternative but to turn to the outside for help.

ARre the 1IMB workers to be useéd as pawns for his
political ambitions?

Is the organizing attempt in the best interest of the
members of Local 2517 Will the members of Local 1350
benefit from this?

WWith &ll the industry 1in Rhode Island that can be
unionized, I &sk emphatically, why are we doing such an
unethical thing as to breach another union's trust in an
attempt to steal its members?

Murray Dessler

April 9, 1987
Cranston

EXHIBIT A
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LETTER OF CENSURE

Brother Murray Dessler was censured by Teancter
Local 251's Executive Board because the facts of his Letter
to the Editor were incorrect, for the following reasons:

First, AFSME has a history of raiding the
teamsters throughout the country.

Second, the organizational efforts at the Rhode
Island Institute of Mental Eealth were supported by this
Local Union, Joint Council 10 and the Internatioqal Union.

Thiré, it had significant cost to the Union in
dolliars and manpower.

Fourth, Dessler's Letter to the Editor contributed
significantly to the loss of the campaign to the detriment
of the Union.

EXHIBIT B



