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OF CHI LDREN, YOUTH & FAMLY; JAY G
LI NDGREN, JR, Individually and in his
capacity as Director of DCYF, THOVAS
M BOHAN, ESQ, Individually and in his
capacity as Executive Director Admnistration
THOVAS DWER, Individually and in his
capacity as Associate Director Child
Wel fare Services; KEVIN AUCO N, Individually
and in his capacity as Chief Legal Services;
SUZAN MORRI'S, Individually and in her
capacity as Senior Legal Counsel; PATRICl A
PETRELLA, Individually and in her
capacity as Legal Counsel to DCYF;, ELLEN
BALASCO, Individually and in her capacity
as Legal Counsel to CASA;, KAREN DEGENOVA
I ndi vidually and in her capacity
as DCYF Investi gator,

Def endant s.

DECI SI ON AND ORDER
Ronal d R Lagueux, Senior D strict Judge.

This case is before the Court on Defendants’ Mtion for
Summary Judgnent. Plaintiffs’ clains stemfrom actions taken by
enpl oyees of the Rhode |sland Departnent of Children, Youth and
Famlies (“DCYF’) in 2001, when Plaintiff Ricardo Hopkins, an
African- Anerican, was the subject of a child abuse investigation

by the state agency. Plaintiffs Dionne Nalls and Erica Hopkins,



the mnor children of R cardo Hopkins, are the children on whose
behal f the investigation was conducted. Plaintiffs have brought
a si x-count conplaint, which includes federal constitutional
clains and state common law tort clains, as well as a request
that this Court enjoin DCYF and order pernanent changes in the
way the agency operates. Defendants have noved for sunmmary
judgnent on all counts in the Conplaint. For the reasons
expl ai ned bel ow, the Court grants Defendants’ Motion.
Standard of review

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, the Court nust ook to the record and view all the
facts and inferences therefromin the Iight nost favorable to the

nonnovi ng party. Continental Casualty Co. v. Canadi an Uni versal

Ins. Co., 924 F.2d 370, 373 (1st Gr. 1991). In this case, as the
Def endants have noved for summary judgnent, the Court has
accepted the version of the facts as presented by the Plaintiffs.
The Court has relied on the account supplied by the Defendants
only to fill in gaps when the Plaintiffs have omtted events that
were necessary to sketch out a coherent chronol ogy.

The law is clear that summary judgnent nust be granted if
there are no disputed issues of material fact, and the noving

party is entitled to judgnent as a matter of law.  Cel ot ex Corp.

v. Catrett, 477 U S. 317, 325 (1986). The United States Suprene

Court has observed that Rule 56(c) mandates an entry of summary
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j udgnent against a party who fails to make a sufficient show ng
to establish an el enment essential to that party’s case, and on
whi ch that party bears the burden of proof at trial. 1d., 477
U S at 322. The test is whether or not, as to each essenti al
el enment, there is sufficient evidence favoring the nonnovi ng

party for a jury to return a verdict for that party. DeNovellis

v. Shalala, 124 F.3d 298, 306 (1st Cir. 1997)(citing Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 249-50 (1986)).

Factual and procedural background

On February 12, 2001, DCYF was notified by Butler Hospital,
a private psychiatric hospital in Providence, Rhode I|Island, that
Crystal Jones, a 19-year old patient at the facility, had accused
Ri cardo Hopki ns of sexually abusing her from 1988 to 1996.
During that tinme period, Jones was between the ages of six and
fourteen years old and a foster child at the hone of Nina
Hopki ns. At age fourteen, Jones ran away fromthe foster hone.
Ri cardo, who is ten years older than Crystal, had been adopted by
Ni na Hopki ns several years before the alleged abuse was said to
have occurred. According to Ricardo, Jones had had a history of
sexual abuse, substance abuse and enotional problens, both before
and after her tinme as a foster child at the Hopkins hone. At the
time of her hospitalization, Jones was still in DCYF cust ody.

DCYF assigned the Jones sexual abuse case to Defendant Karen

DeCGenova, an agency casewor ker, who, on February 13, 2001,
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visited the Foster, Rhode Island, hone of Nina Hopkins, where
Ricardo lived with his girlfriend, Stephanie Mrgan, and their
daughter, Plaintiff Erica Hopkins. DeGenova confronted Ri cardo
with Jones’ clainms of sexual abuse, which were adamantly denied
by Ricardo, his girlfriend, and his nother, N na.

On discovering that Ricardo had children of his own,
DeGenova next turned her inquiry to his parenting. He admtted
to using a switch once to punish Erica by tapping her across her
open hands. DeCenova then questioned Erica privately for
approximately five mnutes. According to Ricardo’s account,
Erica confirmed that she had been hit with a switch, but denied
that she and her father had had any contact of a sexual nature.

After spending no nore than fifteen mnutes at the Hopkins
home, DeCenova |l eft and called her supervisor fromher car. She
soon returned to the house with two Foster police officers. She
informed Ri cardo that he woul d be reported for using excessive
force with Erica, and indicated that she would renove Erica from
the home unless R cardo agreed to | eave. Faced with these
options, Ricardo chose to |leave his nother’s house and went to
stay with a friend.

Over the next several days, DeCGenova continued her
investigation, interviewing R cardo’s other children who did not
l[ive with himfull tinme, including a three-year old son,

Plaintiff Dionne Nalls, a five-year old daughter, Tyasia, and



Dionne’s half brother, Douglas.® According to Defendants, these
children told DeGenova that they had all been spanked and hit
with a swtch by Ricardo, and that he had al so bound their hands
and feet. Douglas also said that, while his hands and feet were
tied, Ricardo had put a dirty sock in his mouth and put himin

t he shower.

According to Ricardo’ s affidavit, DeCenova al so intervi ened
D onne Nalls’ grandnother, lzola Ricketts. Ricketts initially
told DeGenova that Ricardo was a good father, but subsequently
cal |l ed back and said she had just renenbered that Douglas Nalls
conpl ai ned of being sexually nolested by Ricardo. Douglas |ater
deni ed that he had nade this accusation, and R cardo states that
Ri cketts was just attenpting to take sides in a custody dispute
al ready underway between Ricardo and Dionne’s nother, Mary Nalls,
over Dionne’s placenent.?

Crystal Jones told DeGenova that Ri cardo had been
investigated in the past for sexually nolesting another foster
child, as well as his niece, Sarah Hopkins. According to
Ri cardo, DeCenova made no effort to corroborate these
all egations. Later, while under oath in Famly Court, Sarah

Hopki ns deni ed that she had been nol ested by R cardo. Moreover,

! Douglas is not related to Ricardo, but occasionally acconpanied
his brother to Ricardo’s house.

2 Mary Nalls is lzola Rickett’s daughter.
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a subsequent investigation failed to turn up any record of prior
crimnal conplaints or DCYF investigations involving R cardo.
Nonet hel ess, DeGenova ultimately concluded that Erica and
D onne were in danger of sexual abuse and ot her negl ect, based
upon Jones’ allegations and the other allegations, and DCYF filed
a petition against Ricardo in Famly Court on February 22, 2001.
At the tine of the investigation, R cardo was enployed as a
counselor at two state-operated residential facilities for
adol escents under DCYF care, Wi tmarsh House and Conmunities for
People. The day after R cardo was ordered out of his house, his
enpl oyers were notified, possibly by Defendants Thomas Dwyer
and/ or Kevin Aucoin, of the investigation into Jones’ sexual
abuse allegations. Despite his excellent work history, R cardo’s
enpl oynent at both group honmes was i medi ately term nated.
On March 1, 2001, Hopkins was arraigned in Rhode Island
Fam ly Court on charges of child abuse. DCYF was represented in
court by Defendant Patricia Petrella, Senior Legal Counsel to the
agency. Ricardo requested a probabl e cause hearing, which took
pl ace on March 7 and was continued in order for R cardo to depose
Jones. Jones was deposed on March 29, but, according to Ricardo,
t he deposition was not fruitful because her DCYF-appoi nted
counsel (actually a court-appointed special advocate), Defendant
El | en Bal asco counsel ed Jones to refrain from answering pertinent

gquesti ons.



On March 30, 2001, Ricardo filed a Motion to Dismss DCYF s
petition. In support of the Mdttion, R cardo argued that DCYF had
exceeded its legal authority by conducting the initial
i nvestigation, because Crystal Jones, at age ni neteen, was not a
‘child as defined by the Abused and Negl ected Children Statute,
Rhode Island Gen. Law 8§ 40-11-2(2), and that, noreover, there was
no present or immnent risk of harmto her, as required by DCYF
Pol i cy 500. 0010, because the alleged abuse had taken pl ace over
five years before, and Ricardo was not her parent, foster parent
nor had he ever been in any way responsible for her welfare.?
Consequently, his argunent continued, any information that
resulted fromthe investigation of Jones’ allegations was tainted
(“fruit of the poisonous tree”), should be expunged, and could
not provide a predicate for a petition against R cardo. The
Fam |y Court proceedi ngs, he concl uded, |acked |egal basis and
therefore violated his constitutional rights to procedural and
subst antive due process.

On April 27, 2001, Judge Paul Suttell of the Famly Court

(now a nenber of the Rhode Island Suprene Court) denied Ricardo’s

8 DCYF Policy No. 500.0010, entitled “Criteria for a Child
Protective Services Investigation,” requires four criteria be present
in order for a report of child abuse to be investigated by the agency.
One of those mandatory criteria is that, “Harmor substantial risk of
harmto the child is present.” The policy states further that reports
of abuse of a person now an adult will generally not be investigated,
unl ess there are minor children in the home or there is prior DCYF
i nvol verrent. These incidents may be referred to the appropriate | aw
enf orcenment agency.
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Motion to Dismiss, ruling that the investigation was
“legitimately instituted.” |In his decree, Judge Suttel

expl ained that, once notified by Butler Hospital of Jones’

clains, DCYF was obligated to investigate because: 1) Jones,

t hough ni neteen, was still in DCYF custody; 2) the alleged abuse
took place in a DCYF-licensed foster hone; 3) and because Ricardo
was enpl oyed at the DCYF-operated group hones. Judge Suttel
ruled further that there was probable cause to proceed on charges
that Ricardo had engaged i n excessive and inappropriate

di sci pline of Dionne and Erica, and enjoined R cardo from

exerci sing any form of physical discipline on any child.

However, Judge Suttell also concluded that there was no evi dence
that the children were in danger of sexual abuse. Ricardo was
permtted to return home, with the proviso that his contact with
Eri ca be supervised by Stephani e Mdrgan, or anot her DCYF-approved
adul t .

On May 18, 2001, Ricardo filed a petition for Wit of
Certiorari to the Rhode Island Suprene Court seeking to overturn
the order of the Famly Court, based on the sane al ready-advanced
argunents concerning the legitinmacy of the Jones investigation
and their bearing on his constitutional rights. Ricardo also
sought to stay the Famly Court proceedings. The request for a
stay was denied without prejudice by Justice Maureen MKenna

ol dberg of the Rhode Island Suprene Court on May 23, and the



case was remanded to the Famly Court for conpletion of the
evidentiary hearing. R cardo later withdrew his Petition for a
Wit of Certiorari on Decenber 5, 2003.

The probabl e cause hearing on the excessive discipline
charges went forward in Famly Court during May and June of 2001.
On July 3, 2001, * Judge Suttell dismssed the portion of the
petition charging that R cardo had sexually abused Crystal Jones,
finding that DCYF had presented insufficient evidence to support
t hose charges. However, he ruled that the evidence was
sufficient to establish probable cause that Ri cardo had bound the
hands and feet of Douglas and D onne as puni shment, which
“creates a great risk of physical and enotional harmto the
children and, in ny judgnent, is inappropriate and excessive.”
The case was then put over for further hearing until July 30,
2001. At the subsequent proceedi ngs, DCYF was unable to
establish by clear and convincing evidence that R cardo had
physi cal |y abused his children, and the petition was dism ssed in
its entirety on August 6, 2001.

On Cctober 25, 2001, DCYF granted Ricardo’s adm nistrative
appeal and anended its records to indicate that all charges
agai nst him were unfounded. On Cctober 31, 2001, Dionne’s
mot her, Mary Nalls, was adjudged an unfit parent by the Famly

Court. In Novenber 2001, Ricardo was all owed unsupervised visits

“ This ruling was not entered as a decree until August 8, 2001.

-9-



with Erica and Dionne. However, his request for full custody of
Dionne was initially rejected by DCYF, despite Mary Nalls’

di squalification. On Decenber 7, 2001, the Famly Court finally
granted Ri cardo custody and pl acenent of Di onne.

After the termnation of his enploynent at the DCYF group
honmes, Ricardo received unenpl oynent conpensation. However, in
January 2002, he was inforned that he was obligated to rei nburse
t he Departnent of Labor and Training for the $11, 336. 00 because
he had been ‘discharged for m sconduct.’

I n August 2004, Ricardo filed his conplaint in Rhode Island
Superior Court. It was renoved by Defendants to this Court,
pursuant to 28 U.S.C. § 1441

The Conpl ai nt

Plaintiffs nane ten defendants in their conplaint, including
the State of Rhode Island; the State’'s Departnent of Children,
Youth and Fam lies; the director and six enpl oyees of DCYF, and
an attorney for the Famly Court’s Court-Appoi nted Speci al
Advocate program (“CASA”), Ellen Balasco. The allegations
agai nst all persons naned in the Conplaint are nade agai nst them
in both their individual and official capacities.

Count | of the Conplaint alleges that Plaintiffs right to
equal protection under the |aw was viol ated by Def endants when
they investigated and prosecuted Ricardo for child abuse, in

accordance with the agency’s official policies, based on
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ci rcunst ances whi ch woul d not have resulted in an investigation
of a non-mnority famly. The DCYF investigation resulted froma
conspiracy on the part of all Defendants to discrimnate agai nst
Plaintiffs and deprive themof their constitutional rights. 1In
this Count, Plaintiffs allege further that DCYF engages in a
pattern of practices that discrimnate against mnority famlies,
evi denced by statistics reflecting, inter alia, the higher ratio
of mnority children renoved fromtheir famlies conpared with
non-m nority children.

In Count |11, Plaintiffs allege that Defendants acted, and
conspired to act, under color of state law to deprive them of
property and liberty interests wthout substantive or procedural
due process. These interests include Ricardo s right to pursue
his occupation, his right to protect his reputation, and his
right to parent his children. Plaintiffs allege further that
DCYF regul ati ons denied Ricardo his presunption of innocence,
limted his right to appeal and deni ed hi m due process by
mai ntai ning allegations on its records for three years even after
they were di sm ssed.

The remai ning counts sound in state law. Count I11 alleges
tortious interference wwth a contractual relationship because
Def endants caused Ricardo to | ose his jobs at the DCYF group
honmes. Count 1V is for defamation, because Defendants branded

Ri cardo as a sex offender. Count V for wongful intrusion
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pursuant to R I. Gen. Laws 8 9-1-28.1, alleges that Defendants
publ i shed and republished information about Ricardo that he had a
reasonabl e expectation would remain private. Count VI alleges
t hat Defendants were negligent when they recklessly rushed to
j udgnent about Ricardo and ignored pertinent facts gleaned in the
course of their investigation.

In their prayer for relief, Plaintiffs seek not only
damages, punitive damages and costs, but al so a pernmanent
i njunction preventing DCYF fromdiscrimnating on the basis of
race and enpl oyi ng procedures that deny due process. Plaintiffs
further seek a decree requiring Defendants to prepare and
i npl ement procedures which afford protections of constitutional
rights, with ongoing supervision by this Court of the plan’s
i npl enent ati on.

Anal ysi s

Al though Plaintiffs have fashi oned an extensive and conpl ex
conpl ai nt founded on many | egal theories, the analysis required
by the Court follows a line of cases recently decided here and in
this Crcuit (and cited by the parties herein), such as Kauch v.

DCYF, 321 F.3d 1 (1st Cr. 2003); Hatch v. DCYF, 274 F.3d 12 (1st

Cir. 2001); and Strail v. DCYF, 62 F. Supp. 2d 519 (D.R 1. 1999).

The determ native i ssue in those cases was whet her or not
def endant DCYF enpl oyees had qualified inmmunity for acts

undertaken in their individual capacities while carrying out
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their professional duties. This issue will also be central to
the Court’s analysis of the present allegations.
El | en DeGenova

The Court’s anal ysis focuses on the actions of DCYF
casewor ker, Ellen DeGenova, because her investigation is the
triggering event for the injuries alleged by Plaintiffs, and
because she is essentially the only person naned in the Conpl ai nt
who actually carried out any activities. Her actions included:
interview ng Crystal Jones; confronting Ri cardo Hopkins at his
home; separating R cardo from his daughter Erica; interview ng
ot her nmenbers of Ricardo’'s famly; discussing the case with her
supervi sors; and preparing a report that resulted in a petition
being filed in Famly Court alleging that Ri cardo had physically
abused his children. Notw thstanding Ricardo’ s statisti cal
evi dence about the treatnent of mnorities by DCYF,® there is no
evi dence to establish that DeGenova hersel f was notivated by
raci al aninus; nor is there evidence that she was notivated by
malice. |If her actions were not entirely appropriate, they were
per haps overzeal ous. In any case, she is shielded fromliability
for her actions by the doctrine of qualified imunity, which

“provides a safe harbor for a w de range of m staken judgnents.”

* Plaintiffs submit data fromthe U S. Department of Health and
Human Servi ces which shows that in Rhode Island, for the year 2001,
bl ack children exiting foster care were reunified with their parents
58.9% of the tinme, as conpared with 70.4%for white children and 70. 8%
for Asian children.
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Hatch v. DCYF, 274 F.3d at 19.

The invocation of the qualified immunity doctrine requires a

test of two or, in sone courts, three prongs. Saucier v. Katz,

533 U.S. 194, 201 (2001); Hatch, 274 F.3d at 20. First, the
plaintiff nmust establish a violation of a constitutional right.
Second, the Court nust determ ne whether the right was clearly
established at the time of the violation; that is, whether the
public official had fair warning. Finally, the Court nust
determ ne whet her a reasonable and simlarly-situated official
woul d have understood that his or her conduct violated that

right. Savard v. Rhode Island, 338 F.3d 23, 27 (1st G r. 2003).

The substance of this test has been clearly established in
other DCYF cases in this jurisdiction. First, this Court has
recogni zed that, “The interest of parents in the care, custody,
and control of their children is anong the nost venerable of the
liberty interests enbedded in the Constitution.” Hatch, 274 F. 3d
at 20. However, this right nust be bal anced by society’s
interest in the safety and best interests of its children. The
liberty interest at stake includes “no constitutional right to be
free fromchild abuse investigations.” Kauch, 321 F.3d at 4.
Knowi ng the significant constitutional interests, as a reasonable
DCYF casewor ker woul d, he or she woul d understand that only “an
obj ectively reasonabl e suspicion of abuse” would justify taking

protective nmeasures that mght interfere with those interests in
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order to assure the safety of a child. Hatch, 274 F.3d at 24.

In Hatch, the contested protective neasure was tenporary
custody of the child prior to a hearing. The Court in Kauch held
that a caseworker with an objectively reasonabl e suspicion of
abuse may recommend to the Famly Court that a famly be

nmoni t or ed. 321 F. 3d at 4. In Strail v. DCYF, this Court

structured the test slightly differently, determ ning at the
first prong that, while the Constitution does protect the parent-
child relationship and the right to famly integrity, those
rights are not “absolute or unqualified.” 62 F. Supp. 2d at 528.
In that case, which involved the tenporary renoval of two
children fromthe home, this witer concluded as follows, “As far
as a parent’s right to the care, custody, and nmanagenent of a
child is concerned, a parent has the right not to have his or her
child renoved wi thout sufficient investigation and credible

i nformati on supporting a reasonabl e suspicion that abuse has
occurred or will occur immnently.” 1d. at 530.

In the present case, an objectively reasonabl e suspicion of
child abuse will, as a matter of |aw, provide DeGenova with the
protection of qualified immunity for the actions she took to
initiate and pursue the child abuse investigation against Ricardo
Hopki ns, even if that suspicion was ultimtely determ ned to be
unf ounded. Although qualified immunity provides a shield from

prosecution for public officials and is not a defense on the
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merits, Forest v. Pawtucket Police Dept., 377 F.3d 52, 56 (1st

Cir. 2004), the Court’s analysis of the ‘objectively reasonabl e
suspi cion’ standard does ultimately result in a determ nation
about the constitutionality of Plaintiffs treatnment by DCYF.

The Court holds that DeGenova’'s activities resulted from
suspicions that, right or wong, were objectively reasonabl e.
She first received a phone call froma staff person at Butler
Hospital reporting Crystal Jones’ allegations of R cardo’ s sexual
abuse. Al those who interviewed Jones appear to have found her
credi ble, including the staff of the psychiatric hospital who
presumably are experienced at dealing with delusional patients.
When DeCenova interviewed Ricardo he denied Jones’ allegations,
but he admtted to using a swtch to discipline his toddler,
Erica. Erica and Ricardo’ s other young children reported that he
had bound their hands and feet and hit themwth a swtch.
Dougl as Nalls, who was occasionally in the care of Ricardo,
clainmed that in addition to the punishnents endured by the other
children, he had al so been gagged, bound and put in the shower.
Taken together, these reports provide nore than enough materi al
toring a warning bell for a reasonabl e DCYF caseworker.

This analysis is essentially the sane one perfornmed by Judge
Suttell of the Rhode Island Famly Court in ruling on Ricardo’ s
Motion to Dismss. To the extent that this Court’s analysis

coincides with the determnation already reached in Fam |y Court,
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this Court can rely on principles of res judicata and coll ateral
estoppel to further support its ruling.
Res judicata and col |l ateral estoppel

Under res judicata, a final judgment on the
merits of an action precludes the parties or
their privies fromrelitigating issues that
were or could have been raised in that
action. Under collateral estoppel, once a
court has decided an issue of fact or |aw
necessary to its judgnment, that decision may
preclude relitigation of the issue in a suit
on a different cause of action involving a
party to the first case.

Allen v. McCurry, 449 U S. 90, 94 (1980). In Allen, a state

trial judge deni ed defendant’s Fourth Anendnent-based notion to
suppress evidence in his crimmnal trial for drug possession.
After his conviction, the defendant filed a § 1983 action in
federal court for unconstitutional search and seizure. The
District Court granted sumary judgnent, hol ding that the
crimnal defendant was barred by coll ateral estoppel from
relitigating the constitutionality of the police search. But the
Court of Appeals reversed and remanded the case for trial, citing
the special role of the federal courts in protecting civil
rights. 449 U. S. at 93. Noting that McCurry had had a full and
fair opportunity to litigate the legality of the search in the
state court, the Suprenme Court reversed the appellate court.

For reasons al ready discussed at | ength,

nothing in the | anguage or |egislative

history of 8 1983 proves any congressi onal
intent to deny binding effect to a state-
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court judgnent or decision when the state
court, acting within its proper jurisdiction,
has given the parties a full and fair
opportunity to litigate federal clains, and
t hereby has shown itself willing and able to
protect federal rights. And nothing in the
| egi slative history of § 1983 reveal s any
purpose to afford | ess deference to judgnents
in state crimnal proceedings than to those
in state civil proceedings. There is, in
short, no reason to believe that Congress
intended to provide an unrestricted
opportunity to relitigate an issue already
decided in state court sinply because the
i ssue arose in a state proceeding in which he
woul d rat her not have been engaged at all.
449 U.S. at 103-104.

It is unquestionable that Ricardo had a full and fair
opportunity to litigate the legality of the DCYF investigation
and the corollary constitutional issues in Rhode Island Fam |y
Court. When Judge Suttell denied Ricardo’'s Motion to Dism ss and
determ ned that the investigation was “legitimately instituted,”
he was essentially determ ning that the investigation was based
on “reasonabl e suspicion,” as this Court has decided. Although
Erica and Dionne were not litigants in Famly Court, the basis of
their present clainms cones dowmn to the sane issue - the
| egitimacy and constitutionality of the DCYF investigation. This
Court wll not provide Plaintiffs an opportunity to relitigate
this issue.

State | aw cl ai ns

Qualified imunity protects DeGenova from further
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prosecution of Plaintiffs’ constitutional clains. Because there
is no evidence of racial discrimnation on the part of DeGenova
and because her actions were based on a reasonabl e suspicion of
chil d abuse, DeCenova has not violated Plaintiffs’ civil rights,
or denied himdue process. Qualified imunity al so protects
DeGenova fromthe Rhode Island state |aw clains: tortious
interference with contractual relations; defamation; w ongful
i ntrusion; and negligence.

Al t hough the Rhode |sland Suprenme Court has yet to
explicitly adopt the doctrine of qualified imunity, it has been
invoked in this Court in cases such as this one which plead both

federal and state causes of action. See Jennings v. Pare, 2005

WL 2043945 (D.R 1. 2005) (overturned on other grounds at Jennings
v. Jones, 479 F.3d 110 (1st Cr. 2007)). The First Crcuit
reviewed the status of qualified immunity in Rhode Island in

Hatch v. Town of Mddletown, 311 F.3d 83 (1st Cir. 2002). 1In

t hat case, Hatch sued the town and its police officers for
releasing information to the press about the child abuse
i nvestigation which was the subject of the previously-cited

Hatch v. DCYF, 274 F.3d 12 (Hatch 1). In Hatch II, the

plaintiff’s clains included a 8 1983 action for false arrest in
violation of the Fourth Amendnent, and both federal and state |aw
claims that his right to privacy had been violated. |In a bench

ruling, Judge Ernest Torres of this Court granted defendants’
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nmotion for summary judgnment, dism ssing both the federal and
state clains against all defendants. He specifically determ ned
that the two naned police officers could invoke qualified
immunity to escape liability under Rhode Island s privacy
statute. 311 F.3d at 84. Subsequently, Hatch appealed this
portion of the ruling based, not on the use of qualified
immunity, but on the anmbiguity in Rhode Island | aw about the
confidentiality of the records released to the press. The First
Circuit affirmed the ruling, citing two Rhode |Island Suprene
Court cases for support,® The Court wrote:

Significantly, Pontbriand and Ensey refl ect
Rhode Island s recognition of a qualified

i mmunity defense under state | aw anal ogous to
the federal doctrine established by the
United States Suprenme Court in Harlow v
Fitzgerald, cited with approval in both Rhode
| sl and decisions, and routinely applied in §
1983 cases. Hence, we conclude that Hatch's
concession that qualified inmmunity is
avai l able to officers defending state | aw
claims is well grounded in the | aw of Rhode

I sl and.

311 F.3d at 90 (citing Harlow v. Fitzgerald, 457 U.S. 800

(1982)); see also Carter v. Lindgren, 2006 W. 2850572, p. 7

(D.R 1. 2006).
Accordingly, this Court holds that Defendant Karen DeCenova

has a qualified i munity which shields her fromliability for the

® Ensey v. Cul hane, 727 A .2d 687 (R 1. 1999) and Pontbriand v.
Sundl un, 699 A . 2d 856 (R I. 1997).
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Counts sounding in state law, as well as the constitutional
clainms in the Conplaint.
The ot her Defendants

Plaintiffs have sued six other DCYF enpl oyees and a CASA
attorney in their individual capacities in connection with the
i nvestigation and prosecution of Ricardo for child abuse. These
Def endants include Jay G Lindgren, Jr., the director of DCYF at
the time of these events; Thonas M Bohan, Esq., executive
director of adm nistration of DCYF;, Thomas Dwyer, associ ate
director of child welfare services and possibly the person who
notified Ricardo’s enployers of the allegations against him
Kevi n Aucoin, chief of |egal services and possibly the person who
notified R cardo’s enployers of the allegations against him
Suzan Morris, senior |egal counsel; Patricia Petrella, |egal
counsel who represented DCYF in the Famly Court proceedings; and
El I en Bal asco, |egal counsel for CASA who represented Crystal
Jones when she was deposed by Ricardo’s |awer. According to
Ri cardo, these Defendants, whose role in the events appears to be
limted to those actions |isted above, are |iable because they
conspired together to commt the constitutional violations
alleged in the conplaint. It is well established that an actual
denial of a civil right is an essential elenent for a cause of

action for conspiracy to deny civil rights. Goldschmdt v.

Pat chett, 686 F.2d 582, 585 (7th Cir. 1982). |In addition,
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evi dence of a neeting of the mnds is necessary as well. [d. at
585. This Court has witten, “The First Crcuit requires that
“all egations of conspiracy be supported by nmaterial facts, not

merely conclusory statenents.”” D Amario v. Russo, 718 F. Supp.

118, 122 (D.R 1. 1989) (citations omtted).

In its analysis of Karen DeCGenova' s actions, the Court has
determ ned that the investigation and prosecution of Ri cardo was
based on a reasonabl e suspicion of child abuse, and,
consequently, was not violative of his due process rights.
Furthernore, Plaintiffs have submtted no facts that m ght
denonstrate a conspiracy. Accordingly, this Court holds that
there is insufficient evidence to establish a § 1983(2)
conspi racy agai nst the individual capacity Defendants for the
constitutional violations alleged in Counts | and 11

Mor eover, the Court nust underscore that Plaintiffs were
afforded all the process that was constitutionally due them The
First Crcuit has explained that a deprivation of a
constitutionally-protected interest in liberty or property is not
actionabl e under § 1983:

...unless and until the State fails to
provi de due process. Therefore, to determ ne
whet her a constitutional violation has
occurred, it is necessary to ask what process

the State provided, and whether it was
constitutionally adequate.

Runf ord Pharmacy v. East Providence, 970 F.2d 996, 999 (1st GCr
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1992) (quoting Zinernon v. Burch, 494 U S. 113, 125-126 (1990)).

Once DeGenova’'s petition was filed in Rhode Island’s Fam |y
Court, Ricardo experienced nore than adequate process. He
attended several hearings; he was represented by counsel; he had
the opportunity to hear the evidence against himand to cross
exam ne witnesses; he filed and received rulings on two Mtions
to Dismss; and he filed an appeal with the Rhode I|Island Suprene
Court. As a matter of law, this Court holds that this process is
constitutionally adequate.

State |l aw cl ai ns

The four clains sounding in Rhode Island | aw are not pled as
conspiracy clainms. Consequently, there is nothing to |link Jay
Li ndgren, Thomas Bohan or Suzan Morris to the events described in
the Conpl aint, and summary judgnent is granted on behal f of these
Def endants, in their individual capacities, for all Counts in the
Conpl ai nt .

Kevi n Aucoin and Thomas Dwyer are described as possibly
bei ng the individuals who reported the allegations agai nst
Ricardo to his enployers. Patricia Petrella represented DCYF in
Famly Court and El |l en Bal asco represented Crystal Jones in a
deposition. To the extent that the Court will credit the cursory
al | egations against themw th any anal ysis, these individuals
were clearly and indisputably doing their jobs, acting well

Wi thin the scope of their professional authority in reliance on
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DeCGenova’ s proper investigation, and are not |iable for any of
the Counts alleged in the Conplaint. Consequently, those
portions of the Conplaint that include allegations against these
Defendants in their individual capacities are also dism ssed as a
matter of |aw.
O ficial Capacity Defendants

Plaintiffs have sued all eight individual Defendants in
their official capacity, as well as the State of Rhode I|sland and
the State’s Departnment of Children, Youth and Famlies. A suit
against an individual in his or her official capacity is treated
as a suit against the governnent entity where that individual

works. Kentucky v. Graham 473 U. S. 159, 165-166 (1985).

Because the governnent entity is the real party in interest, then
the entity’s policies nmust have played a part in the alleged

violation. Hafer v. Melo, 502 U S 21, 25 (1991).

In this case, Plaintiffs claimthat DCYF operates in a way
that is racially discrimnatory and that its procedures are
constitutionally defective. They seek a permanent injunction to
prevent DCYF from continuing to operate unconstitutionally, as
well as a plan to nodify DCYF policies that would be inplenented
wi th Court oversight.

In order to establish that DCYF policies are
unconstitutional, Plaintiffs nust be able to denonstrate that

t hose policies produced a constitutional violation. Burrell v.

- 24-



Hanpshire County, 307 F.3d 1, 10 (1st Gr. 2002). “To establish

liability, we |look at whether there was a ‘direct causal |ink
between the policy and the violation, or if the policy ‘actually

caused’ the violation.” 307 F.3d at 10 (citing Gty of Canton v.

Harris, 489 U S. 378 (1989)); see also Lipsett v. University of

Puerto Rico, 864 F.2d 881, 902 (1st G r. 1988).

The Court has already determ ned that Ricardo’ s
i nvestigation and prosecution for child abuse was based on
reasonabl e suspicion and thereby constitutional. Wth no
constitutional violation, Plaintiffs have no standing to pursue a

claimfor injunctive relief. Charron v. Picano, 811 F. Supp.

768, 775 (D.R 1. 1993). Consequently, Plaintiffs’ clains against
all Defendants in their official capacity are di sm ssed.
Concl usi on
For the reasons stated above, the Court grants Sumrary
Judgnent in favor of Defendants on all Counts in the Conplaint.
In light of this decision, Defendants’ Mdtion to Strike
Plaintiffs’ Affidavit is rendered noot. The Clerk shall enter

judgnent for all Defendants, as indicated, forthwth.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
June , 2007
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