UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

| NVATES OF THE RHODE | SLAND
TRAI NI NG SCHOQL,

Pl aintiffs,
V. C.A. No. 71-4529-L

PATRI CI A MARTI NEZ, in her capacity
as DI RECTOR OF THE DEPARTMENT FOR
CHI LDREN, YOUTH AND FAM LI ES;
PATRICK C. LYNCH, in his capacity
as ATTORNEY GENERAL FOR THE STATE
OF RHODE | SLAND;, DAVID CURTIN, in
his capacity as CH EF DI SCI PLI NARY
COUNSEL FOR THE STATE OF RHODE

| SLAND,

Def endant s.

VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on a Mtion for Attorneys’
Fees brought by Plaintiffs and their counsel fromthe Anerican
Cvil Liberties Union Foundation and Anerican G vil Liberties
Uni on Foundation Rhode Island (“ACLU'). This nmatters follows
this witer’s recent decision under the sanme caption at 465 F
Supp. 2d 131 (D.R 1. 2006), as well as an ol der decision from

this Court, under the caption Inmates of Boys’ Training School v.

Affleck, 346 F. Supp. 1354 (D.R 1. 1972). In the earlier
deci si on, Judge Raynond Pettine found that conditions at the
state’s juvenile correctional facilities violated the innmates’
due process rights. A Consent Decree was crafted by the parties,

wi th ongoi ng conpliance nonitored by a Court-appoi nted Speci al



Master. As the prevailing party, the Plaintiff class was awarded
attorneys’ fees pursuant to 42 U.S.C. § 1988. These fees were
paid by the State to counsel for the Plaintiff class over several
decades, as continued |egal activity was necessary to address
problens at the facility.

In 2000, the ACLU entered the case on behalf of Plaintiffs,
triggering a dispute with the State over the paynent of | egal
fees to an entity that includes non-lawers. Because of concerns
t hat paynents made directly to the ACLU m ght vi ol ate Rhode
| sl and Gen. Laws 8§ 11-27-3 which prohibits fee-sharing with non-
| awyers, the State, on the advice of the Attorney General, has
paid the legal fees incurred in connection with the Training
School litigation into an escrow account.

In an attenpt to resolve this dispute, which the ACLU feared
woul d affect its ability to pursue other civil rights activities
in Rhode Island, the ACLU filed a declaratory judgnent action
agai nst the State on February 15, 2005,! and it was assigned to
Judge Mary Lisi. At a subsequent chanbers conference, Judge Lisi
i ndi cated that the declaratory judgnment action did not constitute
a ‘case or controversy,’ and she encouraged the parties to

resolve the fee dispute within the framework of existing

! The matter before Judge Lisi was identified as C. A No. 05-
060- M_.

It is also significant to note that the | egal fees issue had
previously been raised by the ACLU before this witer in connection
wi th Rhode Island Medical Society v. Witehouse, 323 F. Supp. 2d 283
(D.R 1. 2004), but was not resolved at that tine.
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l[itigation. The parties then voluntarily dism ssed the

decl aratory judgnent action, and the ACLU filed a Mdtion to
Intervene in the Training School case, along with a Motion for
Approval of the Paynment and D sbursenent of Attorneys’ Fees and
Costs on March 15, 2006.

This Court heard argunents on those notions and rendered a
deci sion in Decenber 2006, permtting the ACLU to intervene and
hol ding that the attorneys’ fees provisions of 42 U S.C. § 1988
preenpt Rhode Island Gen. Laws 8§ 11-27-3 and the pertinent state
rul es of professional conduct concerning fee-sharing.? 465 F
Supp. 2d 131, 141. The ACLU pronptly followed up with the
present Motion for Attorneys’ Fees, which seeks approval of the
di sbursenent of $40, 769.00 for |egal work perforned between
January 3, 2005, and Decenber 21, 2006. The parties agree that
the legal work in question was performed in connection with the
securing of the ACLU s |egal fees, rather than advocacy on behal f
of the Plaintiff class.

Di scussi on

Def endants object to the ACLU s notion on several grounds.
First, they argue that the ACLU seeks | egal fees for work
undertaken to secure |legal fees and not as part of an effort to
enforce a constitutional right, as would be proper under 42

U S C 8§ 1988. Accordingly, Defendants argue, the Court should

2 Rhode Island Rul es of Professional Conduct 5.4(a) and 7.2(c).
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deny the request for fees inits entirety. However, it is well
established that an attorney’'s efforts reasonably spent
negoti ating or otherw se obtaining fees are conpensabl e under 8§

1988. Lund v. Affleck, 587 F.2d 75, 77 (1st Cr. 1978).

Next, and nore effectively, Defendants argue that the ACLU
shoul d not be conpensated for |egal work perforned prior to March
15, 2006, because that work was undertaken in connection with the
decl aratory judgnent action before Judge Lisi, which was
di sm ssed voluntarily by the parties. Moreover, the D sm ssal
Stipulation signed by the parties states that the action “shal
be di sm ssed, without prejudice, all parties to bear their own
costs and fees.” The ACLU responds that the | egal research and
ot her work done in preparation for the declaratory judgnent
action concerned the very legal issues presented in this case
and, therefore, should be conpensable.

It is correct that a voluntary dism ssal, under Federal
Rul es of Civil Procedure 41(a), “w pes the slate clean, naking
any future |lawsuit based on the sane claiman entirely new
| awsuit unrelated to the earlier (dismssed) action.” Sandstrom

v. Chemlawn Corp., 904 F.2d 83, 86 (1st Cir. 1990). Nonet hel ess,

this Court perceives a slight but significant distinction in the
ACLU s request. The ACLU does not seek paynent for the |egal
work it performed in connection with the declaratory judgnent

action; instead, it seeks acknow edgnent that sonme of the



preparatory work necessary for the hearing before this witer had
al ready been perforned prior to the conference in Judge Lisi’s
chanbers, and so did not have to be undertaken again in
connection with this captioned matter.

This distinction has been recogni zed by the United States

Suprene Court. In Hensley v. Eckerhart, 461 U S. 424, 433

(1983), the Court articulated the standard for conpensabl e |egal
fees as “the nunber of hours reasonably expended on the
litigation...” The Court elaborated a year later, when it wote,

O course, sone of the services perforned
before a lawsuit is formally conmenced by the
filing of a conplaint are perforned “on the
litigation.” Mst obvious exanples are the
drafting of the initial pleadings and the
wor k associ ated with the devel opment of the

t heory of the case.

Webb v. County Bd. of Educ., 471 U. S. 234, 243 (1985). The

question in that case was whether or not the work undertaken for
a prior admnistrative proceeding was “work that was both usefu
and of a type ordinarily necessary to advance the civil rights
litigation to the stage it reached before settlement.” 1d. at

243. See also Arnstrong v. Davis, 318 F.3d 965, 971 (9th Cr

2003) .

This Court concludes that nmuch of the work the ACLU did for
the declaratory judgnent action was work that was necessary for
the hearing before this Court on the subsequent Mbtion for

Approval of the Paynment and D sbursenent of Attorneys’ Fees and

-5-



Costs. To disallow paynent for all that work by draw ng a bright
line across the itemzed bill at March 15, 2006, would all ow
Defendants to get a ‘“free ride’ for legal work that they woul d

ot herwi se have been required to pay for.

However, this Court also recognizes that the ACLU s efforts
to resolve the fee dispute wwth a declaratory judgnent action, in
whi ch, as Judge Lisi aptly observed, there was no case or
controversy properly brought before the Court, were m sgui ded.
Rel ying on the discretion accorded this Court by the Suprene
Court in Hensley,® the Court will approve disbursenents of |egal
fees as itemzed in the ACLU s Exhibit A, attached to Plaintiffs’
Suppl ement al Menorandum of Law in Support of Mdtion for
Attorneys’ Fees, filed May 3, 2007.

The recal cul ation, totaling $34,582.50, deducts fromthe
total bill all tine spent drafting docunents for the declaratory
judgnent action, as well as tinme spent on other non-research
activities unique to that case. The Court determnes that this
accounting represents “a good-faith effort to exclude froma fee
request hours that are excessive, redundant, or otherw se
unnecessary...” Hensley, 461 U S. at 434. That anount,

therefore, constitutes the reasonable attorneys’ fee incurred in

8 The Hensley Court wote, “The district court may attenpt to
identify specific hours that should be elininated, or it nay sinply
reduce the award to account for the linmted success. The court
necessarily has discretion in making this equitable judgnment.” 461
U S. at 436-37.
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this phase of the case.

Concl usi on

This Court grants the notion of Plaintiffs/Intervenors
American Gvil Liberties Union Foundation and Anerican G vil
Li berti es Uni on Foundati on Rhode Island and hereby orders
Defendants to di sburse legal fees to themin the total anmount of
$34,582.50. Counsel for Plaintiffs/Intervenors shall prepare a
specific order for execution by the Court, providing for the
di sbursenment of said funds.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge

July , 2007



