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DECI SI ON' AND ORDER

Ronal d R Lagueux, Senior United States District Judge

This case is before the Court on cross notions for sunmmary
judgnent. The dispute arises froman alleged violation of Title
Il of the Anmericans with Disabilities Act (hereinafter “ADA’).
Plaintiff is The Center for Behavioral Health - Rhode Island,
Inc. (hereinafter “CBH'), a nethadone clinic in the Town of
Westerly, Rhode Island. CBH clainms that it was subjected to
di scrim nation, because of the service it provides and its

associ ation with nmet hadone users, when it was served with a Cease



and Desist Oder (hereinafter “the Order”) by Anthony G ordano,
the Westerly Zoning Oficial (hereinafter “d ordano”). CBH al so
clainms that the Westerly Zoning Board of Review (hereinafter
“ZBR') fostered that discrimnation when it upheld the O der.
Def endant s have responded by denying that they discrimnated
agai nst CBH, and al so have asserted nine affirmative defenses.!?
CBH seeks a declaration fromthis Court that the actions of
Def endants violate the ADA, and prays for an award of
conpensatory and punitive danages, costs and reasonabl e
attorneys’ fees.

For the reasons set forth below, this Court grants
Def endants’ notion for summary judgnent on the ground that
Plaintiff |lacks standing to bring this suit. Thus, the Court al so
denies Plaintiff’s notion for summary judgnent.

FACTS AND TRAVEL

Def endants list as their affirmative defenses: (1) “The
plaintiff lacks standing,” (2) “The imunity and/or qualified
immunity provided by |aw protects the Defendants fromsuit,” (3)
“Zoning decisions of a nunicipality are not properly the subject
of the Anericans with Disabilities Act,” (4) “The Defendants
specifically deny discrimnatory intent, notive or conduct,” (5)
“The Plaintiff failed to exhaust adm nistrative renedies, barring
its right to seek recovery in this litigation,” (6) “Al of the
relief to which the Plaintiff would be entitled, if successful,
has been obtained, requiring dismssal,” (7) “This Court |acks
jurisdiction over the subject matter of the lawsuit and therefore
shoul d abstain froma determination of the matter,” (8) “The
Def endants specifically rely upon the rules, regul ations and
ordi nances of the Town of Westerly as they concern zoning rights
and procedures, in their defense,” and (9) “The Defendants rely
upon the doctrine of res judicata in their defense, and as a
conplete bar to the clains of the plaintiff.” See Am Answer at
3-4.



In June 1999, Plaintiff, in order to open a nethadone
clinic, entered into a | ease agreenent with Rory H and
Jacquel i ne Cefinger (hereinafter “Cefingers”), the owers of the
property | ocated at 86 Beach Street, Wsterly, Rhode Island
(hereinafter “the Property”). The Property is located in a P-15
zone, which is a comercial zone intended for Professional/Ofice
use. The Westerly Zoning Ordi nance states that a
Professional /O fice Zone “is intended to establish areas within
whi ch the town encourages a concentration of professional office
and rel ated uses.” Wsterly, R 1., Zoning Odinance 8§ 3.4(B)(1)
(1998). A Professional Ofice is defined as “a building or
portion of a building wherein services are perforned invol ving
predom nantly adm ni strative, professional or clerical
operations.” Id. at § 2.1. Additionally, the standard use tables
indicate that “General and Professional Ofices (including
Medi cal , Legal, Accounting, engineering, architectural, insurance
& real estate)” are pernmitted by right in a P-15 zone. 1d. at §
4.2(G(1.3). Abutters to the Property that were allowed to do
busi ness in that zone without a special use permt include a
dentist, acupuncturist, radiologists, as well as oral and
maxi of aci al surgeons.

On Novenber 4, 1999, subsequent to receiving a license from
t he Rhode Island Departnent of Mental Health, Retardation and
Hospitals (hereinafter “MWHRH') to operate a narcotic treatnment

facility, CBH opened a nethadone clinic on the Property. Section
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1.27 of the MHRH Rul es and Regul ations for the Licensing of

Subst ance Abuse Facilities defines a narcotic treatnent facility
as “an organi zation that adm nisters or di spenses a narcotic drug
to a narcotic addict for maintenance or detoxification treatmnent,
provi des, when appropriate or necessary, a conprehensive range of
medi cal and rehabilitative services.”

On Friday, Novenber 12, 1999, G ordano issued the Order
addressed to the Cefingers. CBH al so received a copy of the
Order. The Order stated that a substance abuse facility was not
allowed by right in a P-15 zone, but could be allowed upon
application for a special use permt. The Order nmandated the
cessation of the clinic’s operations until an application for a
special use permt was submtted to and approved by the Westerly
Zoni ng Boar d.

In response to the Order, CBH filed an action in Rhode
| sl and Superior Court for injunctive and declaratory relief on
Monday, Novenber 15, 1999. CBH did not assert a clai munder the
ADA or seek damages. CBH was represented by Attorney Elizabeth
Noonan, of Adler, Pollock & Sheehan, P.C That sane day, CBH was
granted a tenporary restraining order allowng it to continue
operation of the clinic. The tenporary restraining order, by its
terms, was to remain effective until Decenber 10, 1999. On that
date, the Qefingers appeal ed the issuance of the Order to the
ZBR, retaining Attorney Noonan for the appeal. Pursuant to the

Westerly Zoning Ordinance, the Order was stayed pending the
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out cone of the appeal. The Cefingers’ appeal was based primarily
on the claimthat a nethadone treatnent center is a professional,
medi cal office and therefore permtted by right in a P-15 zone.

Hearings were held by the ZBR on January 5, 2000 and on
March 1, 2000. During the hearings, G ordano acknow edged t hat
CBH provi ded sone nedical services on its prem ses. However,

G ordano al so indicated that he believed those nedical services
were incidental to what he viewed as being CBH s primary
function, the dispensation of nethadone. This, he stated, |ikened
CBH to a pharmacy, which is not a permtted use in a P-15 zone.

G ordano argued that the general public could not walk into CBH
and obtain general nedical services as they could at a general
medi cal offi ce.

During the hearings, G ordano al so acknow edged that there
was no definition of “nedical office” in the Westerly Zoning
Ordinance or the state enabling |legislation. Additionally,

G ordano al so noted that prior to making his determ nation that
CBH was not a nedical office, he never contacted or visited CBH
in order to determne the nature of the services that were
provided. In fact, G ordano acknow edged that he had no
experience dealing with nmethadone clinics, and that during his
thirteen years as a zoning official in Westerly, he never had
occasion to review zoning for nethadone clinics. G ordano further
stated that in his view, “a nedical office provides a variety of

medi cal services to a variety of patients.” Wen pressed,
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however, G ordano al so acknow edged that there were dentists,

podi atrists, and obstetricians/gynecol ogists in the P-15 zone and
that each of these “nedical offices” provided specific types of
services to only a portion of the popul ation.

On March 1, 2000, the ZBR voted four-to-one to uphold the
Oder. O the four nenbers who voted to uphold the Order, two
i ndi cated that they believed that the primry purpose of CBH was
to di spense net hadone, which nade it anal ogous to a pharnacy,
rather than a nedical office. The decision took effect on Apri
6, 2000.

In a separate action that sanme day, the OCefingers appeal ed
the ZBR S decision to Rhode Island Superior Court in WAshington
County. The QCefingers argued that due to the nature of the
services provided by CBH, it was indeed a nedical office which is
permtted by right in a P-15 zone. Additionally, the Cefingers
argued that the ZBR s decision violated the ADA. Wthout delay,
the Cefingers received a tenporary restraining order, allow ng
CBH to remai n open during the appeal process, and on Novenber 15,
2000 the Superior Court issued a decision reversing the ZBR s
deci sion and vacating the Order. The Court held that CBHis a
prof essi onal nedical office, and as such it was permtted to
operate by right in a P-15 zone. The Court did not address the
ADA cl ai m

CBH now requests that this Court declare that Defendants’

Order and the subsequent ZBR decision result in a violation of
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the ADA and award nonetary danages.

JURI SDI CT1 ON

This case arises under Title Il, Part A of the Anmericans
with Disabilities Act, 42 U S.C. 88 12131-12134 (2000).
Therefore, this Court has original federal question jurisdiction
over the matter pursuant to U.S. Const. art. IIIl, 8 2, cl. 1,
whi ch states that “[t]he judicial Power shall extend to all Cases

arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their
Authority,” and 28 U.S.C. § 1331, which states that “[t]he
district courts shall have original jurisdiction of all civil
actions arising under the Constitution, |aws, or treaties of the
United States.”

STANDARD OF REVI EW

A court is enpowered to grant a notion for summary judgnment
“if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law”
Fed. R Cv. P. 56(c). Afact is material if it mght affect the

outcone of the case. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S. C. 2505, 2510, 91 L. Ed.2d 202 (1986). A
genui ne issue is one where “the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.”

URI Cogeneration Partners, L.P. v. Bd. of Governors for Hi gher
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Educ., 915 F. Supp. 1267, 1279 (D.R 1. 1996) (quoting Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. . 2505, 2510, 91

L. Ed.2d 202 (1986)).
For a noving party to show that there is no genuine issue of
material fact, it “nmust point out ‘an absence of evidence

supporting the nonnoving party’s case. Aiver v. Dgital Equip.

Corp., 846 F.2d 103, 105 (1st Cir. 1988) (quoting Cel ot ex Corp.

v. Catrett, 477 U S. 317, 325, 106 S. C. 2548, 2554, 91 L. Ed.2d
265 (1986)). A party opposing a notion for summary judgnent mnust
do nore than nerely assert allegations in order to raise a
genui ne issue of material fact; “it nust set forth specific
facts denonstrating that there is a genuine issue for trial.” 1d.
When there are cross-notions for summary judgnent, as is the
situation in the present case, “the district court nust resolve
all genuine factual disputes in favor of the party opposing each
such notion and draw all reasonabl e inferences derived fromthe

facts in that party’'s favor.” Doyle v. Huntress, Inc., 301 F

Supp. 2d 135, 141 (D.R 1. 2004) (quoting Atl. Fish Spotters Ass’'n

v. Evans, 321 F.3d 220, 223 (1st G r. 2003)).

At the summary judgnment stage, “there is ‘no roomfor the
measured wei ghing of conflicting evidence such as the trial
process entails, no roomfor the judge to superinpose his own

i deas of probability and likelihood.”” 1d. (quoting Geenburg v.

P.R._Mar. Shipping Auth., 835 F.2d 932, 936 (1st Cr. 1987)).

“Therefore, when hearing a notion for sunmary judgnent, it is the
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responsibility of the trial judge to determ ne whether a
reasonable trier of fact could find for the nonnoving party based
on the adm ssible evidence, and to refrain frominvading the
province of the jury by weighing the evidence or naking

credibility determ nations.” Tanya Creations, Inc. v. Tal bots,

Inc., 356 F. Supp. 2d 97, 98 (D.R I. 2005).
DI SCUSSI ON

In its notion, Defendants argue that Plaintiff does not have
standing to bring this suit and supports this claimwth several
different argunents. For the reasons stated herein, this Court
concl udes that Defendants are correct and that indeed CBH does
not have standing to bring this suit.

As the First Circuit has held in the past, “[s]tanding is a
‘“threshold question in every federal case, determ ning the power
of the court to entertain the suit.’ After all, ‘[i]f a party
| acks standing to bring a matter before the court, the court
| acks jurisdiction to decide the nerits of the underlying case.”

N.H R ght to Life PACv. Gardner, 99 F.3d 8, 12 (1st Cr. 1996)

(second alteration in original) (citations omtted).

The United States Suprene Court has said that “[i]t is
axiomatic that ‘[t]he starting point in every case involving
construction of a statute is the |anguage itself.’” Landreth

Ti mber Co. v. Landreth, 471 U S. 681, 685, 105 S. Ct. 2297, 2301,

85 L. Ed. 2d 692 (1985) (quoting Blue Chip Stanps v. Manor Drug

Stores, 421 U S. 723, 756, 95 S. . 1917, 1935, 44 L. Ed. 2d 539
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(1975) (Powell, J., concurring)) (second alteration in original).
Therefore, to determine if the standing requirenments under Title
Il of the ADA are net, this Court nust first exam ne the text of
the statute. The relevant | anguage of Title Il of the ADA states
that “no qualified individual with a disability shall, by reason
of such disability, be excluded fromparticipation in or be

deni ed the benefits of the services, prograns, or activities of a
public entity, or be subject to discrimnation by any such
entity.” 42 U S.C 8§ 12132. Additionally, the enforcenent
provision of Title Il, 42 U.S.C. 8§ 12133, states that “[t] he
remedi es, procedures, and rights set forth in section 794a of
Title 29 shall be the renedies, procedures, and rights this
subchapter provides to any person alleging discrimnation on the
basis of disability in violation of section 12132 of this title.”
Finally, the phrase “qualified individual with a disability” is
defined as “an individual with a disability who ... neets the
essential eligibility requirenents for the recei pt of services or
the participation in prograns or activities provided by a public
entity.” 42 U.S.C. § 12131(2).

Def endants interpret this |anguage to nean that only natural
persons have standing to bring suit under Title Il of the ADA
However, sone courts have held that organizations such as
Plaintiff have standing to sue on their own behalf under Title |

of the ADA. See MX Group, Inc. v. City of Covington, 293 F.3d

326, 335 (6th Cr. 2002); Ilnnovative Health Sys., Inc. v. Cty
10




of Wiite Plains, 117 F.3d 37, 47 (2d G r. 1997), rev’'d on other

grounds, 252 F.3d 163 (2d Cir. 2001); see also START, Inc. v.

Balti nore County, Maryland, 295 F. Supp. 2d 569, 576 (D. M.

2003) (recognizing that a nmethadone clinic had standing to pursue
a claimunder Title Il of the ADAif it suffered discrimnation
due to its plans to treat individuals with disabilities). But see

Di scovery House, Inc. v. Consol. City of |Indianapolis, 319 F. 3d

277 (7th Cr. 2003) (refraining fromagreeing or disagreeing with
cases that have held that entities such as CBH can sue to enforce
the rights of others under the ADA, and instead holding that a
drug treatnent facility may not sue for lost profits under the
ADA or the Rehabilitation Act).

In I nnovative Health Sys., Inc., the plaintiff (hereinafter

“IHS”), an outpatient drug and al cohol rehabilitation treatnment
center, sought a building permt in an effort to relocate its
buil ding. 117 F.3d at 40. After nore than a year of trying to
obtain the permt, IHS s application for sane was ultimtely
denied. Id. IHS, along with five of its clients, brought suit
against the Gty of Wite Plains and others claimng that the
decision to revoke IHS s permt was discrimnatory. [d. at 42.
The Gty defended itself by arguing inter alia, that IHS | acked
standing to bring the suit under the ADA. 1d.

Upon appeal, the Second Circuit held that IHS had standi ng
under Title Il of the ADA. Id. at 47. The panel indicated that

“Title Il’s enforcenent provision extends relief to ‘any person
11




all eging discrimnation on the basis of disability.”” Id.
(quoting 42 U.S.C. 8§ 12133). The Court went on to say that “the
use of such broad | anguage in the enforcenent provisions of the
statutes ‘evinces a congressional intention to define standing to
bring a private action under [section 504 of the Rehabilitation
Act] [and Title Il] as broadly as is permtted by Article Il of
the Constitution.”” 1d. (second alteration in original) (quoting

| nhovative Health Sys., Inc. v. Gty of Wiite Plains, 931 F

Supp. 222, 237 (S.D.N.Y. 1996), aff’'d, 117 F.3d 37 (2d Gir.

1997)). See also Transp. Wirkers Union of Am, Local 100, AFL-C O

v. NY. Gty Transit Auth., 342 F. Supp. 2d 160, 165 (S.D.N. Y.

2004) (using the broad reading of the phrase “any individual” as

applied by the Second Circuit in Innovative Health Sys., Inc.).

The defendants in Innovative Health Sys., Inc. also argued

that Titles | and Il of the ADA have provisions that expressly

prohi bit associational discrimnation while Title Il does not. In
Title I, the word “discrimnate” includes “excluding or otherw se
denyi ng equal jobs or benefits to a qualified individual because

of the known disability of an individual with whomthe qualified

individual is known to have a relationship or association.” 42

US C 12112(b)(4) (enphasis added). Likewise, Title Ill states
that “[i]t shall be discrimnatory to exclude or otherw se deny
equal goods, services, facilities, privileges, advantages,
accommodati on, or other opportunities to an individual or entity

because of the known disability of an individual with whomthe
12




i ndividual or entity is known to have a rel ati onship or

association.” 42 U S. C. 12182(b)(1)(E) (enphasis added). The

defendants in Innovative Health Sys., Inc. argued that because

simlar language is not found in Title Il, Congress intended to
wi t hhol d st andi ng based on associ ational discrimnation under

Title I'l. Innovative Health Sys., Inc., 117 F. 3d at 47.

Upon an exam nation of the legislative history and
regul ations inplenmenting Title Il of the ADA, the Second Crcuit
determined that Title Il only uses a general definition of
discrimnation rather then a |list of specific exanples as it did
in other sections, and that Congress did not intend for
discrimnation by a public entity that is not spelled out in
Title Il to be excused. 1d. The Court noted that “[t] he House
Conmm ttee on Education and Labor indicated that Title Il's
prohibitions are to be ‘identical to those set out in the
applicable provisions of titles | and Ill of this legislation.’”

Id. (quoting HR Rep. No. 101-485(11), at 84 (1990) reprinted in

1990 U.S.C.C A N 303, 367). The House Report that the Second
Circuit quoted fromalso states that “the construction of
‘“discrimnation’” set forth in section 102(b) and (c) and section
302(b) should be incorporated in the regulations inplenenting

this title.” HR Rep. No. 101-485(I1), at 84 (1990) reprinted in

1990 U.S.C.C A N 303, 367. Sections 102(b) and 302(b) are the
associ ational discrimnation provisions of Title | and Title |11

respectively. The Second Crcuit al so asserted that “the House
13



Report on the ADA states that the prohibitions of discrimnation
on the basis of association fromTitles |I and Ill should be
incorporated in the regulations inplementing Title I1.”

| nnovative Health Sys., Inc., 117 F.3d at 47. The House Report

referred to by the Second Circuit, which was fromthe House

Comm ttee on the Judiciary, specifically remarks that:

Title Il should be read to incorporate provisions
of titles | and Ill .... Unlike the other titles
of this Act, title Il does not list all of the

fornms of discrimnation that the title is intended
to prohibit. Thus, the purpose of this section is
to direct the Attorney General to issue

regul ations setting forth the forns of

di scrimnation prohibited. The Comm ttee intends

that the regulations under title Il incorporate
interpretations of the termdiscrimnation set
forth in titles | and Il of the ADA ...

H R Rep. No. 101-485(111), at 51-52 (1990) reprinted in 1990

US CC AN 445, 474-75. See also S. Rep. No. 101-116, at 44
(1989) (stating that the fornms of discrimnation prohibited by
section 202 of the ADA are conparable to those in the applicable
provisions of Titles | and Il1). “[T]he regul ations inplenenting
Title Il provide: ‘[a] public entity shall not exclude or

ot herwi se deny equal services, prograns, or activities to an

i ndi vidual or entity because of the known disability of an

i ndi vidual with whomthe individual or entity is known to have a

relationship or association.’”” Innovative Health Sys., Inc., 117

F.3d at 47 (quoting 28 C.F.R 8 35.130(g) (2004)). The Second
Crcuit stated that, despite the inconsistency between the

| anguage of Title Il of the ADA and the |egislative history and
14



federal regulations, “[i]n light of the specific congressional
mandate to include this paragraph in the regulations ... and the
fact that this particular construction of discrimnation is not
‘“mani festly contrary’ to Title Il's general discrimnation

prohi bition, we give the regulation the weight to which it is

due.” |Innovative Health Sys., Inc., 117 F.3d at 48.

In MK Goup, Inc. v. Gty of Covington, the plaintiff

(hereinafter “MXG'), sought to open a new nethadone clinic. 293
F.3d at 328. After having one zoning permt for a potential

| ocati on revoked by the Covington Board of Adjustnent
(hereinafter “CBA"), MXG sought a second permt for another
potential |ocation, but was inforned that a nethadone clinic was
not permtted in any zone in the city. 1d. at 330. MXG brought
suit against the Gty of Covington, claimng, inter alia,

viol ation of the ADA 1d. at 328. No naned patients were joi ned
as plaintiffs, 1d. at 335, and because of this defendants argued
that MXG did not have standing under Title Il of the ADA, 1d. at
331.

Upon appeal, the Sixth Crcuit adopted the Second Circuit’s
reasoning with regard to whether an entity such as a net hadone
clinic can sue under Title Il of the ADA. 293 F. 3d at 335. The
Sixth Grcuit noted that the Departnent of Justice was granted
the authority to fornulate regulations to inplement Title Il of
the ADA and that it foll owed Congressional intent by doing so.

Id., at 334. The Sixth Crcuit also indicated that “the appendi x
15



to [28 CF.R 8 35.130] explain[s] that ‘the individuals covered
under this paragraph are any individuals who are discrimnated
agai nst because of their known association with an individual
with a disability.”” 1d. (quoting 28 C. F.R 35.130, app. A at
544). Additionally, the Sixth Grcuit noted that:

The rule is therefore intended to enconpass

“entities that provide services to or are

ot herwi se associated with” individuals with

disabilities. “The provision was intended to

ensure that entities such as health care

provi ders, enployees of social service agencies,

and ot hers who provide professional services to

persons with disabilities are not subjected to

di scrim nation because of their professional

association” with them
|d. at 335 (quoting 28 C.F. R 35.130, app. A at 544)
(citations omtted).

The defendants in that case argued that because MXG

failed to nane patients anong the plaintiffs, it stil
| acked standing to bring the suit because as the United
States Suprene Court held, an individualized inquiry is

necessary in order to determ ne whether or not an

i ndi vidual is disabled. See Sutton v. United Air Lines,

Inc., 527 U S. 471, 483, 119 S. C. 2139, 2147, 144 L.
Ed. 2d 450 (1999). Wthout a patient as a plaintiff,
def endants argued that an individualized inquiry is not
possi bl e, and therefore MaGX did not have standi ng.
However, the Sixth Crcuit held that despite the fact that

there were no named patients as plaintiffs,

16



[T]o overturn the district court’s disposition ..
on the basis that an individualized inquiry of a
client is needed would defy reason as Plaintiff
has presented evidence that it was altogether
forecl osed fromopening its clinic in the first

pl ace because of the substance abuse services it
pl anned to offer to its potential clients and that
Def endants di scrimnated against it on that basis.

MX Group, Inc., 293 F.3d at 336.

G ven the logic of those decisions, this Court concl udes
that the interpretation of Title Il of the ADA set forth by the
Second and Sixth Circuits proves out to be persuasive. However,
Def endants, also citing Sutton, 527 U. S. 471, argue that CBH s
clients are not individuals with disabilities and that there nust
be an individualized inquiry into the status of its potenti al
clients to determ ne whether or not they are disabled

i ndi vi dual s. Defendants, relying on Discovery House, Inc., 319

F.3d 277, also claimthat CBH does not have standi ng because it

i s seeking damages on its own behal f rather than injunctive
relief, and that an entity, |ike CBH, cannot seek benefits that
inure only to its benefit under Title Il of the ADA. Accordingly,
Def endants claimthat CBH still |acks standing to bring this
suit.

However, pursuant to |l nnovative Health Sys., Inc., 117 F. 3d

at 47, before this Court can address these argunents, it mnust
determ ne whether or not CBH has net the basic standing
requi renents of Article Ill of the United States Constitution.

It has been held that “[t]he presence of a di sagreenent,

17



however sharp and acrinonious it may be, is insufficient by

itself to neet [Article] Il1l's requirenents.” NH Right to Life

PAC V. Gardner, 99 F.3d 8, 13 (1st Cir. 1996) (quoting D anond v.

Charles, 476 U S. 54, 62, 106 S. C. 1697, 1703, 90 L. Ed. 2d 48
(1986)). Article Ill requires that the party invoking a federal
court’s jurisdiction “establish that (1) he or she personally has

suffered sone actual or threatened injury as a result of the

chal | enged conduct; (2) the injury can fairly be traced to that
conduct; and (3) the injury likely will be redressed by a

favorabl e decision fromthe court.” United States v. MNboneta

Capital Corp., Nos. 04-1950, 04-1951, 2005 U.S. App. LEXI S 12902,

at *7-8 (1st G r. June 29, 2005) (enphasis added) (quoting N.H

Right to Life PAC, 99 F.3d at 13). See also Valley Forge

Christian Coll. v. Ans. United for Separation of Church & State,

454 U.S. 464, 472, 102 S. . 752, 758, 70 L. Ed. 2d 700 (1982),;

Lujan v. Defenders of WIldlife, 504 U S. 555, 560, 112 S. C

2130, 2136, 119 L. Ed. 2d 351 (1992); Tandy v. City of Wchita,

380 F.3d 1277, 1283 (10th G r. 2004). Furthernore, “[s]ince they
are not nere pleading requirements but rather an indi spensable
part of the plaintiff’'s case, each el enent nust be supported in
the same way as any other natter on which the plaintiff bears the
burden of proof.” Lujan, 504 U S. at 561. Therefore, “[i]n
response to a sunmary judgnment notion ... the plaintiff can no

| onger rest on such ‘nere allegations,’” but nust ‘set forth by

affidavit or other evidence ‘specific facts’ ... which for
18



pur poses of the summary judgnent notion will be taken to be
true.” 1d.
In the present case, this Court concludes that given the
evi dence here, CBH cannot satisfy the first prong of the test for
standi ng under Article Ill of the United States Constitution.
| ndeed, CBH has not established that it has suffered an act ual
injury in the past or is threatened with injury in the future.
The evidence indicates that CBH opened its facilities on Novenber
4, 1999 and received the Order on Friday, Novenmber 12, 1999. On
the foll om ng Monday, Novenber 15, 1999, CBH sought and received
a tenporary restraining order allowing it to continue operation.
CBH has never alleged or submtted any evidence show ng that it
was forced to close its clinic at any tinme as a result of the
Oder. In fact, there is no allegation or supporting evidence
that indicates that CBH was ever prevented fromrunning its
met hadone clinic. Additionally, there is no allegation or
evidence indicating that CBH |ost profits, clients, or was
ot herwi se adversely affected as a result of Defendants’ actions.
The only allegation that CBH has made is a very genera
statenent that “[a]s a direct and proxi mate cause of the
di scrimnatory actions of the Zoning Oficial and the Board, CBH
has suffered damages.” (Pl.’s Conpl. § 20.) The only other
possi bl e evidence that could indicate that CBH suffered an injury
conmes from Defendants, not CBH In Exhibit A of the Menorandum of

Defendants in Reply to the Plaintiff’s Qbjection to Defendants’
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Motion to Arend is a copy of the decision fromthe Qefingers’
state court case which stated “[t] he Board upheld the Cease and
Desi st Order issued by the zoning official, denying Plaintiffs
(appellants) and their |lessee the right to operate a net hadone

treatment facility on the subject property.” Qefinger v. Zoning

Bd. of Review of Town of Westerly, No. C A 00-0159, 2000 W

1725485, at *1 (R I. Super. C. Nov. 15 2000). However, as

hi ghl i ght ed above, there has been no evidence submtted to this
Court that supports that statenment. Additionally, the case at bar
is not an appeal fromthe state court case - it is a separate
action with different parties. This Court is not bound by any

factual determ nations nade by the state court. See Lektro-Vend

Corp. v. Vendo Corp., 500 F. Supp. 332, 348 (N.D. IIl. 1980),

aff'd, 660 F.2d 255 (7th Cir. 1981); see also Ellis v. Wasler

Eng’ g Inc., 258 F.3d 326, 334 (5th Gir. 2001).

Addi ti onal potential evidence to support CBH is also found
in Exhibit B of the Menorandum of Defendants in Reply to the
Plaintiff’s Qbjection to Defendants’ Mdtion to Anend. The
verified conplaint fromCBH s action in state court seeking
injunctive relief, which is part of that exhibit, states that
“[o]n or about Novenber 4, 1999 CBH began receiving and treating
patients and currently provides daily treatnent to approxi mately
20 patients.” (Verified Conpl. § 7.) This suggests that at the
time of the state court action, CBH was open for business on the

weekends, including between Friday, Novenber 12, 1999 and Monday,
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Novenmber 15, 1999. Wiile it seens |like a reasonabl e assunption
that CBH was forced to close its business as a result of the
Order, there is evidence in the sane exhibit that suggests

ot herw se.

As part of Exhibit B of the Menorandum of Defendants in
Reply to the Plaintiff’s Objection to Defendants’ Mtion to
Amend, Defendants attached a copy of CBH s nenorandum of | aw
supporting its notion for a prelimnary injunction in the earlier
state court action. Several passages in that nmenorandum suggest
that CBH was not forced to close as a result of the Order. One
such passage reads “[i]f this treatnent is interrupted, CBH w ||
be unable to treat its patients at the Westerly facility ...
Those patients will be denied any type of treatnment to the
detrinment of their health and nental well being.” (Pl.’s Mem
Supp. Prelim Inj. at 7.) Another passage states that “[i]f CBH
cannot continue its treatnent of patients, it wll constitute
inference [sic] with the doctor-patient relationship which wll
cause irreparable harm” (ld. at 8-9.) The nenorandum further
st at es:

The injunction will protect the physician/patient
relati onship and the health of patients using CBH
while the | egal issues are resolved.

Al ternatively, failure to grant the injunction
will significantly jeopardize the
physi ci an/ patient relationship and put at risk the
health of patients involved. The injunction wll
maintain the status quo and allow this Court to
decide the matter without threat to any patent’s

health or nmental well being .... Accordingly, the
Town shoul d have no rational objection to
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mai ntai ning the status quo while the matter is
resol ved

(Id. at 9.) Finally, the nenorandum concl udes by asserting that
“[t]he injunction will protect the integrity of the
physi ci an/ patient relationship in the State of Rhode Island and
will protect the health of the patients of CBH Alternatively,
denial of the injunction would create a significant risk to the
health of these patients ....” (l1d.) Al of these passages share
a common thene: the state court should grant a prelimnary
injunction to prevent infliction of harmon CBH and its patients,
not to redress inflicted harm The fact that CBH argued to
mai ntain the status quo by the granting of a prelimnary
injunction indicates clearly that CBH was still operating at that
time.

While it is possible that one coul d reasonably assune that
CBH was forced to close its business as a result of the Order at
sonme point, it is also an equally reasonabl e assunption that CBH
continued to operate and was never forced to close. Therefore, it
woul d be pure speculation for this Court to make an assunption
ei ther way. However, one fact is strikingly clear: CBH has not
all eged or offered evidence to this Court that it was forced to
close its business as a result of the Order at any tinme after it
commenced operation. As stated above, there is “no roomfor the
judge to superinpose his own ideas of probability and |ikelihood”

when deciding a notion for summary judgnent. Doyle, 301 F. Supp.
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2d at 141 (quoting G eenburg v. P.R Mar. Shipping Auth., 835

F.2d 932, 936 (1st G r. 1987)). “The exercise of judicial power,
whi ch can so profoundly affect the lives, liberty, and property
of those to whomit extends, is therefore restricted to litigants
who can show ‘injury in fact’ resulting fromthe action which

they seek to have the court adjudicate.” Valley Forge Christian

Coll., 454 U S. at 473. Had CBH proffered sone evidence
i ndicating that CBH had suffered an actual injury, this case
woul d proceed to trial because there would be disputed issues of
fact.

Therefore, despite apparent simlarities, this case is

di stingui shable from both | nnovative Health Sys., Inc. and MX

Goup, Inc. inthat the plaintiffs in both of those cases

al l eged, and were able to prove, actual injuries. |HS was
prevented fromrel ocating its business, while MXG was prevented
fromopening its nethadone clinic altogether. It bears repeating
that there is no allegation or supporting evidence that CBH was
ever interfered with or prevented fromrunning its business.
Since CBH cannot neet the first prong of the test for
standi ng under Article Ill of the United States Constitution, CBH
does not have standing to bring this suit. As a result, this
court, lacking jurisdiction, can go no further and may not
eval uate Defendants’ additional argunents regarding standing on
the nerits of the case, including the nunmerous affirmative

def enses asserted by Defendants.
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For the foregoing reasons, this Court grants summary
judgnent in favor of Defendants and denies Plaintiff’s notion for
brevi s di sposition.

The clerk shall enter judgnent for all Defendants,
forthwth.

It is so ordered.

Ronal d R Lagueux
Seni or Judge
July , 2005
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