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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on Defendants’ Mtion for
Summary Judgnent on all five Counts in Plaintiff’s Conpl aint.
Plaintiff charges that Defendants, her forner enployer, unfairly
di scrim nated agai nst her because of her gender and in
retaliation for her exercise of protected behavior, in
contravention of federal and state |aw

Plaintiff alleges discrimnatory denial of pronotion and
constructive discharge. These allegations formthe basis of al
her causes of action and, if proven, constitute a violation of
Title VII of the Gvil R ghts Act of 1964, 42 U.S.C. 88 2000e et
seq. (Count I), its state counterpart, the Rhode Island Fair
Enpl oyment Practices Act (“RIFEPA’), R 1. Gen. Laws § 28-5-1
(Count I1), and the Rhode Island Cvil R ghts Act (“"RICRA"), R I
Gen. Laws 8 42-112-1 (Count |1V). Bard also alleges that the

Def endants’ conduct represents a violation of the federal anti-



di scrimnation protection codified in 42 U S.C. § 1981 (Count
[11). However, this statute does not provide a renedy for

di scrim nation based on sex. Plaintiff also alleges that

Def endants’ conduct constituted the torts of negligent hiring,
negl i gent supervision, and intentional infliction of enotional
di stress (Count V)

After consideration of the evidence submtted by the parties
and a review of the relevant law, this Court concludes that
summary judgnent should be granted in favor of Defendants on al
five Counts of Plaintiff’s Conplaint.

Backgr ound

M chelle Bard (hereinafter “Bard” or “Plaintiff”) graduated
wi th honors from Wonsocket Senior H gh School in 1979 and
received a certificate in architectural drafting fromthe Hal
Institute in 1987. She began her enploynent as a draftsperson at
Consuner Val ue Stores of Rhode Island (hereinafter “CvS"),! in
February 1988. CVS is a retail pharmacy chain, headquartered in
Wbonsocket, Rhode Island, with nore than 5,000 stores in thirty-
Si x states.

The followi ng year, in Septenber 1989, Bard resigned from
her enploynent, but was rehired at CVS later that nonth, by Human

Resour ces Enpl oyee Manager Joanne Borden, to a clerical position

! Defendants Mark Stevens, Inc., Consuner Val ue Stores of Rhode
Island, Inc., and CVS, Inc. are referred to jointly as “CvS.”
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in the human resources departnent. Approximately one nonth | ater,
D ck Mathieu, CVS Director of Construction Services, offered
Plaintiff the opportunity to return to the drafting departnent at
Pay Grade 7, which she accepted. By 1991, WMathieu pronoted Bard
to Systens Production Coordinator, acconpani ed by a substanti al
pay raise to Pay G ade 23. Her next position was CADD
Speci fications Coordi nator which she assuned in |late 1992 or
early 1993. Bard remained in the drafting departnment from 1989
until her departure fromCVS, in early Decenber 1996
In approximately April 1992, Plaintiff’s supervisor, Steve
Phillips, began to make advances towards her, which she believed
constituted sexual harassnent. Later that year she inforned
Phillip s coll eague, Mke Reilly, about Phillip s unwanted
conduct towards her, in hopes that he would intervene. At the
time, Plaintiff did not want “to make a big case out of it” by
| odging a formal conplaint with the human resources departnent.
Phillips continued to engage in the unwel conme conduct and on
Septenber 15, 1993, Plaintiff conplained to Borden in the human
resources departnent, who began an investigation the sane day.
Several days later, Borden infornmed Bard that Phillips was no
| onger working at CVS. Plaintiff was satisfied with the
pronpt ness of CVS response and the fact that she was never
harassed at work again by Phillips after her conplaint to Borden.

In January 1994, CVS hired George Staples as Architectural



Systens Manager, to be one of Plaintiff’s supervisors in the
drafting departnment. Plaintiff soon felt that Staples had little
interest in her work. She later stated that she believed his
disinterest was in retaliation for her 1993 conpl ai nt about
Phillips. However, Plaintiff acknow edged in her deposition that
her belief was speculative and that it was unlikely that Staples
knew Phillips, as they did not work at CVS at the sane tine.

A nunber of events occurred over the next several nonths
that caused Director of Construction Services Mathieu to question
Bard's ability to serve in a | eadership or managenent role in the
departnent. For exanple, on one occasion, Plaintiff apparently
becane angry with her secretary, and |left her a profanity-I|aced
voi ce mail nmessage. On anot her occasion, a card was circul ated
around the drafting departnent, for a resigning CVS enpl oyee.
Despite the fact that the card woul d be seen by co-workers,
Plaintiff wote that CVS was forcing her out as well, inplying
that the resigning enployee, too, had been forced out.

Plaintiff began a romantic relationship with her imediate
supervisor, John Tellier, in 1995 On a weekend in m d-1996,

Tel lier and a nunber of others, including CVS enpl oyee Samant ha
Robertson, were at a house party where Plaintiff observed

Robertson flirting with Tellier. The next day, Bard went to work
on her day off and confronted Robertson. In a raised voice, Bard

swore at Robertson and warned her to stay away from Tellier,



causi ng Robertson to demand that Plaintiff |eave her office.
After the confrontation, Bard went honme and tel ephoned the vice-
presi dent of the departnent to apol ogi ze, acknow edgi ng her

m st ake.

As a result of CVS business needs, driven mainly by an
increase in the nunber of its stores, Mathieu reorgani zed the
drafting departnment in Septenber 1996. The reorgani zation
i ncluded creating a new managenent position within the
departnent, laterally noving personnel, and adding new hires.
Scott Stephens was pronoted fromthe position of Systens Anal yst
into the new managenent position. At the tinme, Bard believed that
she shoul d have been selected for this position.2 As Mat hieu
explained in his affidavit, he decided Stephens was a better
candidate for this position than Plaintiff because: (1) he had an
Associ ates Degree in Cvil Engineering, as conpared to Plaintiff
who had a certificate in drafting, (2) because Stephens had
nearly ten years nore experience in drafting and designing than
did Plaintiff, (3) because Stephens received a better annual
reviewin 1995 than did Plaintiff, and (4) because he was deened
to be better suited to | ead and nanage ot hers, inasnmuch as he had

not engaged in inappropriate conduct directed towards others in

2 Bard had submitted a departnental personnel reorganization
proposal to Staples in March 1995, in which she had placed herself in
this managenent rol e.



the departnent, as had Plaintiff.

The drafting departnent’s reorgani zation invol ved a nunber
of personnel noves, including a nove for Plaintiff, who was
transferred to the Systens Anal yst position that Stephens held
prior to the reorgani zation. She has alleged this was a denotion,
because when Stephens was a Systens Anal yst, he was paid at Pay
Grade 24 and she remai ned at Pay Grade 23, despite taking over
his job. However, in the Fall of 1996, Borden explained to
Plaintiff that CYS pay grades overlap, such that it is possible
that an enpl oyee at a | ower pay grade could earn a sal ary equal
to or higher than an enpl oyee at a higher pay grade. |ndeed,
Plaintiff’s Pay Grade 23 salary was $36, 671, nearly 10% hi gher
t han St ephens’ Systens Anal yst Pay G ade 24 salary of $33,411.
Additionally, even after Stephens was pronpted to the new
managenent position, his annual salary at Pay G ade 26 was
$36, 753, only $82 higher than Plaintiff’s salary.

After the reorganization, Mthieu s doubts about Plaintiff’s
managenent potential were confirmed by additional incidences of
i nappropriate workplace conduct. For exanple, in early COctober
1996, she sent an emmil to Staples, which upper managenent
consi dered sarcastic and insubordi nate. On another occasion, Bard
pressured a co-worker to show her an email he received and when
he resisted, she grabbed the conputer nouse fromhis hand and

printed out a copy of the email herself.



At around this tinme, Bard took a two-week | eave of absence.
Upon her return later in Cctober 1996, she conplained to Borden
about not receiving the managenent position, asserting her belief
t hat she had been discrim nated agai nst because of her gender.

St apl es had al so reported to Borden about Plaintiff’s

i nsubor di nat e behavi or. Thus, at the request of both Plaintiff
and St apl es, Borden began an investigation. She also referred

Bard to CVS Enpl oyee Assistance Program but Bard declined to
partici pate.

At the conclusion of her investigation, Borden explained to
Plaintiff that she found no evidence of discrimnation, because
Plaintiff’s salary was wwthin CVS guidelines, in fact higher
t han Stephens’ sal ary had been when he served in the sane
position, and because Plaintiff’s own disruptive behavior in the
wor kpl ace had interfered wwth her ability to advance to a
| eadership role.

Bard did not accept Borden’s findings and continued to
believe that she should have received the managenent pronotion.
Borden was concerned wwth Plaintiff’s reaction and proposed the
creation of an action plan to assist Plaintiff in inproving her
performance. Borden also told Bard that if she continued to feel
unhappy at CVS, the conpany woul d consider offering her a
severance package. Bard has asserted that Mathieu encouraged her

to resign and accept a severance package, while inform ng her



that she would be termnated if she deviated even slightly from
conpany expectations. At this point, Bard began consulting with
an attorney about her work situation and the severance package.
In Cctober 1996, she filled out a discrimnation guestionnaire
with the Rhode Island Conm ssion for Human Rights (“RICHR’)
accusing CVS of gender discrimnation. Filing a questionnaire
wth the Commission is the first step in pursuing a legal claim
of discrimnation.

In further detail ed discussions about the severance package,
Borden explained to Plaintiff the benefits which she would
receive, including seventeen weeks of salary continuation, health
i nsurance coverage, and outpl acenent services. CVS further
offered to nmake her separation effective January 4, 1997, thus
continuing active enploynent benefits through Decenber 31, 1996,
while not requiring her to work past Decenber 6, 1996. On the
advice of her attorney, Plaintiff requested, and Borden agreed,
that she would renmain eligible for payout of her annual bonus, as
wel | as unused vacation and sick pay. Borden informed Plaintiff
that a letter of resignation was required before she could obtain
a copy of the severance agreenent.

On Decenber 9, 1996, Plaintiff brought a letter of
resignation to her neeting with Borden. Borden gave her a copy of
t he severance agreenent, which was an el even-poi nt, four-page

docunent entitled “Agreenent and General Rel ease” (hereinafter



“Agreenment”). In addition to detailing the benefits offered to
Bard, the Agreenent contained a release, clearly stating that
Plaintiff forever discharged CVS fromall clains resulting from
“any federal, state, or local law or regulation relating to

di scrimnation, including, but not limted to ... the Guvil

Ri ghts Act of 1964, Title VII....” The Agreenent further stated
in bold print that “Enployee is advised to consult with an
attorney prior to signing this Agreenent and General Rel ease” and
t hat “Enpl oyee has twenty-one (21) days (until 01-25-97) to
review and consider this Agreenent and General Release.” In fact,
Plaintiff had nore than forty-five days to sign the Agreenent,
until January 25, 1997, which was twenty-one days fromthe post-
dated January 4, 1997, separation date. Borden read the entire
docunent aloud to Plaintiff, who stated that she understood the
Agr eenent .

Al t hough Bard was all owed nore than three weeks to review
the Agreenment with her |awer, she chose to sign it in Borden's
office, witing “under protest” beneath her signature on the
docunent. Borden infornmed Plaintiff that she could not accept her
signature if it was “under protest” and printed a fresh copy of
the Agreenent for Plaintiff. Borden further rem nded her that she
had twenty-one days in which to exam ne the docunent. However,
because Bard wanted to begin receiving the severance benefits

i mredi ately, she signed the Agreenent, w thout availing herself



of the review period.

After leaving CVS in early Decenber 1996, Bard received al
the benefits promsed by CVS in the severance Agreenent. N ne
days after the benefits expired, she filed a formal charge of
gender discrimnation with the Equal Enploynent Cpportunity
Comm ssion (“EEOCC’) and the RICHR on June 10, 1997. In her
charge, Plaintiff alleged that she was deni ed pronotion and
denot ed on Septenber 16, 1996. On August 21, 2003, Bard filed
this lawsuit in this Court.

Anal ysi s
Jurisdiction and Summary Judgnent Standard of Review
A. Jurisdiction

Plaintiff filed this action under 42 U S.C. 8 2000e-5(f) and
under 28 U.S.C. 88 1331, 1343, 2201, and 2202. Consequently,
there is federal subject matter jurisdiction. Furthernore, a
district court’s original jurisdiction over federal questions
enabl es the court to consider state |law clains in conjunction
with federal clains when they “derive froma comon nucl eus of
operative fact” such that the entire action is but one case.

United M ne Woirkers of Am v. G bbs, 383 U S. 715, 725 (1966);

See also, 28 U S.C § 1367(a) (providing that “in any civil
action of which the district courts have original jurisdiction,
the district courts shall have suppl enental jurisdiction over al

other clains that are so related to the clains in the action ..
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that they formpart of the sanme case or controversy.”). Since the
state law statutory and tort clains are intertwwned with the
federal clainms asserted under Title VII and 8 1981, because they
arise fromcomon factual allegations, the Court wll exercise
jurisdiction over all the clains set forth in the five Counts of
t he Conpl ai nt.
B. Summary Judgnent Standard of Review

When ruling on a notion for summary judgnment, the court mnust
| ook to the record and view all the facts and inferences
therefromin the |ight nost favorable to the nonnoving party.

Continental Cas. Co. v. Canadi an Universal Ins. Co., 924 F.2d

370, 373 (1st Cir. 1991). Federal Rule of Cvil Procedure 56(c)
requires that summary judgnent be granted if there are no
di sputed issues of material fact, and the noving party is
entitled to judgnent as a matter of law. A material fact is one

affecting the lawsuit’s outcone. URI Cogeneration Partners, L.P

v. Bd. of Governors for Higher Educ., 915 F. Supp. 1267, 1279

(D.RI. 1996). Factual disputes are genui ne when, based on the
evi dence presented, a reasonable trier of fact could return a

verdict for the nonnoving party. Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986).
To win summary judgnent on a particular count of the
conplaint, the noving party nust show that “there is an absence

of evidence to support” the nonnmoving party’ s claim Cel otex
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Corp. v. Catrett, 477 U S. 317, 325 (1986). In response, the

nonnovi ng party cannot rest on his or her pleadings, but nust
“set forth specific facts denonstrating that there is a genuine
issue for trial” as to the claimthat is the subject of the

summary judgnment notion. Aiver v. Digital Equip. Corp., 846 F.2d

103, 105 (1st Gr. 1988).

Al t hough the Court may not grant summary judgnent sinply
because the facts offered by the noving party appear to be nost
credi ble, when a plaintiff fails to provide the Court with a
Statenent of Disputed Material Facts as required by Local Rule
12.1, the Court accepts as true the facts provided by defendant
inits Statenment of Undi sputed Facts acconpanying its notion for

summary judgnent. D diviera v. Rare Hospitality Int’l Inc., 150

F. Supp. 2d 346, 349 (D.R 1. 2001). Local Rule 12.1 provides that
“[alny party opposing a notion [for summary judgnent] shall serve
and file, together with the opposi ng nmenorandum of | aw required
under Rule 12 of these Rules, a concise statenent of all materi al
facts as to which he contends there is a genuine i ssue necessary
to be litigated.” DDRI1.R 12.1(a)(2). Mreover, in deciding a
nmotion for summary judgnent:

the court may assune that the facts as clained by

the noving party are admtted to exist wthout

controversy except as and to the extent that such

facts are controverted by affidavit filed in

opposition to the notion, or by other evidentiary

mat eri als which the court may consider under Rul e
56 of the Federal Rules of Cvil Procedure.
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DRI.R 12.1(d).

The First Crcuit has repeatedly warned that “nonconpliance
with ... [alocal rule], as manifested by a failure to present a
statenent of disputed facts ... justifies the court’s deem ng the
facts presented in the novant’s statenent of undi sputed facts

admtted....” (Enphasis added). Ruiz Rivera v. Riley, 209 F. 3d

24, 28 (1st Cir. 2000); Accord Desrosiers v. Hartford Life &

Accident Ins. Co., 354 F. Supp. 2d 119, 123-24 (D.R 1. 2005);

Harvey v. Snow, 281 F. Supp. 2d 376, 383 (D.RI. 2003); Hazard v.

S. Union Co., 275 F. Supp. 2d 214, 222-23 (D.R 1. 2003). As the

First Crcuit noted in Rvera, federal courts are concerned that,
“absent such rules, summary judgnent practice could too easily
becone a gane of cat-and-nouse, giving rise to the ‘specter of
district court judges being unfairly sandbagged by unadverti sed

factual issues.’” 209 F.3d at 28 (quoting Stepani schen v.

Merchants Despatch Transp. Corp., 722 F.2d 922, 931 (1st Cr

1983)). Since the local rules provide a structured franmework for
the summary judgnment process, parties ignore the rules at their
own peril. 1d.

In Plaintiff’s Menorandum of Law in Opposition to
Def endants’ Motion for Summary Judgnent, she states “Plaintiff
i ncorporates her Affidavit and Exhibits 1-17 as well as portions
of Defendant’s [sic] Exhibit 1 which are the transcripts of

M chell e’ s deposition herein, as her undisputed statenent of
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facts pursuant [sic] Local Rule 12.1.” (Enphasis added). Cearly,
if the statenent of facts is undisputed, it follows that there
are no genuine factual i1ssues to be litigated and the matter is
ripe for summary judgnent. Furthernore, Plaintiff’s factual
offering fails to assist the Court in identifying any materi al
fact about which there is a genuine dispute.

Additionally, Plaintiff’s incorporated statenent of facts
i ncl udes inconsistencies and contradi ctions. For exanple, on
critical issues of whether Plaintiff understood the Agreenent and
had a reasonable period of tine to review it before signing, her
Affidavit directly contradicts her deposition adm ssions,
included in Defendants’ Exhibit A Wen Plaintiff was asked at
her deposition if there was anything about the rel ease that she
di d not understand, she replied that “I can't say | didn't
understand anything.” Likew se, Plaintiff admtted that Borden
repeatedly told her that she had twenty-one days to review the
docunent. Yet, she clains in her affidavit that she “never fully
under st ood or conprehended” or “had an opportunity to fully read
and conprehend its terns or the waiver of [her] rights before
[she] signed it.” A party cannot create a genuine issue of
material fact to defeat summary judgnent by submtting an
affidavit which contradicts her own previous deposition

testinmony. Mirales v. A C. Ossleff’'s EFTF, 246 F.3d 32, 35 (1st

Cir. 2001) (“We have refused to allow issues of fact to be created

14



sinmply by submtting a subsequent contradictory affidavit.”);

Col antuoni_v. Alfred Calcagni & Sons, Inc., 44 F.3d 1, 4-5 (1st

Cr. 1994) (“Wen an interested wtness has given clear answers

t o unanbi guous questions, he cannot create a conflict and resi st
summary judgnent with an affidavit that is clearly contradictory,
but does not give a satisfactory explanation of why the testinony
is changed.”).

In the present case, Plaintiff failed to provide the Court
with a Statenent of Disputed Facts as required by Local Rule
12.1. Accordingly, the Court accepts the facts as delineated by
Defendants in their Statenent of Undi sputed Facts.

Causes of Action

Al of Plaintiff’s causes of action stem from conmon
all egations related to sex discrimnation and retaliation by CVS.
Plaintiff brought her five-count Conplaint under two federal
anti-discrimnation statutes, Title VII of the Cvil R ghts Act
of 1964 and 8 1981, two state anti-discrimnation statutes, the
Rhode Island Fair Enpl oynent Practices Act (“RI FEPA’) and the
Rhode Island Gvil Rights Act of 1990 (“RICRA’), as well as state
tort clainms. As previously noted, because § 1981 does not provide
a renedy for sex discrimnation, Plaintiff’s claimis not

cogni zabl e under this statute. See Runyon v. MCrary, 427 U. S.

160, 167 (1976).

Title VII of the Cvil Rights Act proscribes enpl oynment
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di scrimnation on the basis of race, sex, and national origin.
The Rhode Island Fair Enpl oynent Practices Act is nearly
identical in its renmedial provisions and al so prohibits

di scrim nation based on sex in the workplace. The Rhode I sl and
Suprene Court has applied the sane anal ytical framework devel oped

for Title VII| cases to actions under R FEPA. Marley v. United

Parcel Service, Inc., 665 F. Supp. 119, 128 (D.R 1. 1987). The

Rhode Island Cvil Rights Act mandates that “all persons wthin
the state, regardless of race, color, religion, sex, disability,
age, or country of ancestral origin, have ... the sane rights ..
[and] the full and equal benefit of all the laws.” R 1. Gen. Laws
42-112-1. The Rhode |sland Suprene Court as well as this Court
have held that RICRA extends to all fornms of discrimnation in

t he workplace. Ward v. City of Pawt ucket Police Dep’'t, 639 A 2d

1379, 1381 (R 1. 1994); See also lacanpo v. Hasbro, Inc., 929 F

Supp. 562, 573 (D.R 1. 1996).

In Count V, Plaintiff alleges that Defendants have commtted
the state common | aw torts of negligent hiring, negligent
supervision, and intentional infliction of enotional distress.

Wai ver of Plaintiff’s Cains

When Plaintiff resigned fromher enploynent at CVS, she
si gned an Agreenent which included, inter alia, a waiver of al
potential |egal clains against CVS arising fromher enploynent.

The first issue this Court must decide is whether the rel ease

16



Agreenment is binding on Plaintiff. If the rel ease Agreenent is
valid, Plaintiff has waived all the statutory and tort clains
set forth in the Conplaint, and sunmary judgnment for Defendants
IS appropriate.

I n enpl oynent discrimnation cases, courts have | ong “upheld
rel eases given in exchange for additional benefits.” Rivera-

Flores v. Bristol-Mers Squi bb Cari bbean, 112 F.3d 9, 11 (1st

Cr. 1997); Melanson v. Browning-Ferris Indus., Inc., 281 F.3d

272, 274 (1st Cir. 2002) (concluding that Title VII waivers are
governed by the sane principles as apply to other federal
statutory clains). As the First Crcuit explained, “such rel eases
provi de a nmeans of voluntary resolution of potential and actual

| egal disputes, and nete out a type of industrial justice.”

Ri vera-Flores, 112 F.3d at 11. Indeed, Title VII clearly

encourages private resolution of enploynent disputes by requiring
that the EEOC utilize conciliation efforts to settle disputes
informally. 1d. at 12; 42 U . S.C. § 2000e-5(b).

The enpl oyer, in this case CVS, bears the burden to plead
and prove the affirmative defenses of waiver and rel ease. See

Fed. R Civ. P. 8(c): Ml anson, 281 F.3d at 276. An enforceabl e

wai ver and rel ease nust be knowi ng and voluntary, as evidenced by
the “totality of the circunstances.” Ml anson, 281 F.3d at 276;

Ri vera-Flores, 112 F.3d at 10. Therefore, in order for this Court

to dispose of Plaintiff’s clainms on sunmary judgnment, Defendants
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must present undi sputed facts establishing that Plaintiff
knowi ngly and voluntarily waived her rights to bring suit against

CVS. See Celotex, 477 U.S. at 325.

A. The Six-Factor Totality of the G rcunstances Test
The First Circuit has found six factors hel pful in

performng a totality of the circunstances test to determne if a
wai ver of rights is know ng and voluntary in the enpl oynent
context: (1) plaintiff’s education; (2) the respective roles of
t he enpl oyer and enpl oyee in determ ning the provisions of the
wai ver; (3) the clarity of the agreenent; (4) the tine plaintiff
had to study the agreenent; (5) whether plaintiff had i ndependent

counsel ; and (6) the consideration for the waiver. R vera-Flores,

112 F. 3d at 12. These factors are non-exclusive and it is not
necessary that each be satisfied for the waiver to be enforced.
Rat her, “[t]he essential question is whether, in the totality of
the circunstances, the individual’ s waiver of her right can be
characterized as ‘knowi ng and voluntary.’” Ml anson, 281 F.3d at
276.

The first factor is Bard' s education and busi ness
experience. Because Plaintiff’s substantive clains result from
the denial of a pronotion to a managerial position in CVS
drafting departnent, for which she alleges she was the best
candi dat e, she does not sinultaneously assert that she was

unsophi sticated. Significantly, she freely acknow edged in her
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deposition that she understood the entire severance package
before signing. Therefore, the first of the six factors clearly
supports the enforcenent of the Agreenent.

Second, this Court considers the respective roles of the
enpl oyer and enpl oyee in determ ning the provisions of the
wai ver. Bard first consulted an attorney about her enploynent and
t he severance package prior to her resignation. She and Borden
di scussed the provisions of the Agreenent and, on the advice of
her attorney, Bard requested and received additional benefits. In
fact, CVS agreed to every nodification to the original severance
Agreenment which Plaintiff requested. Thus, Bard s substanti al
role in negotiating her General Agreenment and Rel ease wth CVS
favors the enforcenent of the waiver.

In considering the third factor, the clarity of the
Agreenent, Plaintiff’s adm ssion in her deposition testinony that
she understood the docunent, is dispositive. Even if Bard had not
adm tted her understanding, the Court determ nes that the
Agreenent is clear on its face. It was drafted in plain | anguage,
and is conparable to the | anguage of the rel ease approved by the
First Crcuit in Melanson, 281 F.3d at 277. The Agreenent
provi ded that Bard “does hereby rem se, rel ease and forever
di scharge” CVS “fromall manner of actions,” including
specifically, suits and clains, “relating to [her]

enpl oynment....” The Agreenent further specified that the rel ease
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covered all clains for violation of any federal, state or | ocal
law relating to discrimnation. Borden read the entire Agreenent
aloud to Plaintiff, who acknow edged that she conpletely
understood it. Thus, there is no issue concerning the clarity of
t he Agreenent.

The fourth factor which this Court exam nes in eval uating
the validity of the waiver is whether the twenty-one day review
peri od was adequate. Bard was aware of the review period; she
acknow edged that Borden rem nded and in fact encouraged her to
t ake advantage of the tinme allowed to review the Agreenent with
her attorney before signing. The Agreenent itself spelled out in
bold print that she had twenty-one days to consi der the severance
package before accepting it. Furthernore, because the effective
term nati on was post-dated, the Agreenent actually all owed
Plaintiff until January 25, 1997, to sign, which was over forty-
five days fromher resignation and receipt of the witten copy of
t he Agreenment on Decenber 9, 1996. Plaintiff declined to avail
hersel f of the review period because she wanted to take advant age
of the severance benefits imediately. Cearly, there is no issue
of material fact with regard to the adequacy of the tine
Plaintiff had to review the Agreenent with her attorney.

Considering the fifth factor, this Court holds that there is
al so no genuine issue of fact with regard to whether Plaintiff

benefitted fromthe advice of counsel. Bard testified that she
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consulted with an attorney prior to submtting her resignation
| etter on Decenber 9, 1996, and it was on the advice of counsel
that she negotiated the additional forns of consideration that
were ultimately included in the Agreenent.

The last factor which this Court weighs, the consideration
provi ded by the Agreenent, also mlitates in favor of enforcenent
of the waiver. It is undisputed that Plaintiff had no | egal
entitlement to any benefits upon term nation of her enpl oynent
with CVS. The Agreenent stated that Plaintiff would receive no
nmoni es or other benefits unless she executed the Agreenent.
Borden explained to Plaintiff that she would receive severance
benefits only by signing the Agreenent. The consideration for the
Agreenment was significant and Plaintiff received and accepted
each of the severance benefits provided by CVS.® There is no
genui ne issue of material fact as to the consideration offered
and accepted by Plaintiff in exchange for waiver of her rights to
bring suit agai nst Defendants.

Therefore, in the case at bar, considering the totality of
the circunstances this Court holds that Plaintiff was an
intelligent and experienced enpl oyee, who after consulting with

an attorney, negotiated wwth CVS for nore favorable terns to the

* The severance was valued at nearly $12,000 in paynents for
sal ary continuation, vacation and sick pay benefits; paynent of
the 1997 bonus; continuation of health insurance benefits; and
out pl acenent servi ces.
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severance Agreenent offered. The Agreenent was witten in plain
| anguage, and open for at |east twenty-one days for her review
Furthernore, under this contract she woul d receive substanti al
benefits, to which she would not be entitled unless she agreed to
the waiver. Thus, all six factors strongly weigh in favor of
enforcing the Agreenent as a waiver of Plaintiff’'s rights to sue
CVS over issues relating to her enpl oynent.
B. Plaintiff’s Know edge of Her Rights

While the First Crcuit has endorsed the set of six factors
as atool in examning the totality of the circunstances
surroundi ng the execution of a release, the Court is not limted
to considering only these six factors. Ml anson, 281 F.2d at 276.
This Court has al so enphasi zed that “[a] party cannot wai ve such
a right unless he or she does so knowingly, that is with

know edge of the facts.” Harvard PilgrimHealth Care of New

Engl and v. Thonpson, 318 F. Supp. 2d 1, 11 (D.R 1. 2004); Doyle

V. Huntress, Inc., 301 F. Supp. 2d 135, 149 (D.R 1. 2004).

Bard signed the waiver of her rights to sue CVS, know ng
that she had a potential |egal claimagainst her former enpl oyer.
She agreed to the waiver in exchange for benefits no | ess than
two nmonths after she concluded that she was discrimnm nated
agai nst, consulted with a lawer, and filed an initial
guestionnaire at the RI CHR accusing CVS of discrimnation.

Therefore, it is clear that Plaintiff signed the Agreenent with
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full know edge and understandi ng of the facts.
Dur ess

Finally, Plaintiff clains duress. She contends that even if
the waiver is valid, she had no choice but to sign the Agreenent,
because as a single nother of two children she could not afford
to be without incone.

It is well settled that “[a] contract or release, the
execution of which is induced by duress, is voidable, not void,
and the person claimng duress nust act pronptly to repudiate the
contract or release or he will be deenmed to have waived his right

to do so.” In re Boston Shipyard Corp., 886 F.2d 451, 455 (1st

Cir. 1989) (quoting DI Rose v. PK Mgnt. Corp., 691 F.2d 628, 633-

34 (2nd Cir. 1982)). Therefore, before Plaintiff’s clai mof
duress nmay be considered, the Court nust first determne if Bard
has preserved her right to nake this claim

If the party claimng duress does not repugn the agreenent
within a reasonable period of time, the waiver allegedly executed
under duress will be considered ratified or affirned. Inre

Boston Shi pyard Corp., 886 F.2d at 455; See Teansters Local No.

25 v. Penn Transp. Corp., 359 F. Supp. 344, 349 (D. Mass. 1973).

An agreenment may be ratified in numerous ways: for exanple,
intentionally accepting benefits under the agreenent; by
remai ning silent or acquiescing in the agreenent after an

opportunity to avoid it; or by recognizing the validity of the
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agreenent by acting upon it or affirmatively acknow edging it. In

re Boston Shipyard Corp., 886 F.2d at 455 (citing United States

v. MBride, 571 F. Supp. 596, 613 (S.D. Tex. 1983)).

The undi sputed facts indicate that Plaintiff ratified the
severance Agreenent and thereby waived her claimof economc
duress. For nearly six nonths after signing the Agreenent, she
accepted the weekly salary continuati on paychecks; she accepted
t he bonus payout in April 1997; she renai ned covered by CVS
heal th i nsurance benefit; and she utilized the outpl acenent
services provided by CVS. Not once during this period of tine did
Plaintiff attenpt to repudiate the Agreenent or decline to accept
the benefits it provided. Only after she received every possible
benefit did she act inconsistently with the Agreenent by filing
her formal charge of discrimnation with RICHR on June 10, 1997.

Furthernore, even if Plaintiff had pronptly repudi ated the
Agreenment, it is wdely recognized that this kind of duress,
however upsetting to the individual involved, does not rise to
the I evel of |egal duress, making an agreenent voi dable. See

Ni cholas v. NYNEX, Inc., 929 F. Supp. 727, 732-33 (S.D.N. Y. 1996)

(noting that while choice between accepting enhanced severance
benefits or retaining the right to sue an enployer is difficult
in light of uncertainties of unenploynment and resulting financial

concerns, this does not evidence duress); Constant v. Cont’'| Tel.

Co., 745 F. Supp. 1374, 1384 (C.D. Ill. 1990) (noting that
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econom c pressure is always present when soneone is offered a
| arge sum of noney for a release, and this pressure does not

constitute duress sufficient to avoid waiver); EEOCC v. Am

Express Publ’g Corp., 681 F. Supp. 216, 219 (S.D. N Y. 1988)

(“[T]he fact that a party faces a difficult choi ce—between
addi tional benefits or pursuing his |egal rights—does not al one
indicate lack of free will.”). Cearly, Plaintiff’s economc
duress argunent has no nerit in this case.
Concl usi on

View ng the evidence in the light nost favorable to
Plaintiff, this Court concludes that she know ngly and
voluntarily rel eased her clains against CVS in exchange for a
substanti al severance package; she cannot avoid the rel ease
because of alleged duress; and the rel ease bars all her federal
and state clains, whether statutory or in tort. For the forgoing
reasons, Defendants’ Motion for Sunmary Judgnment is granted as to
Counts I, Il, 1V, and V of Plaintiff’s Conpl aint. Because
Plaintiff’s clainms of sex discrimnation are not cogni zabl e under
§ 1981, Count |1l is dismssed. The Cerk shall enter judgnent
for Defendants, forthwith, on all five Counts of the Conplaint.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
July , 2005
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