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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Henry Peterson was indicted on January 27, 1999 by a federal
grand jury. He was charged with five counts that carry the
possibility of a 15-year mandatory m ni mum sentence. Peterson
nmoved on May 26, 1999 to dism ss the indictnment based on two
argunents — that he has al ready been prosecuted for these crines
and that this indictnment resulted fromgrand jury irregularities.

This Court heard oral argunents on June 17, 1999, and it has
consi dered both arguments. A careful exam nation of United
States Suprene Court cases establishes that neither contention
warrants a quashing of the indictnent. Peterson has been
indicted legally under the Constitution and |aws of the United
States. This Court recognizes that this is an unusual
prosecution, therefore, it will explain the law at length to
confirmwhy the United States has acted in a constitutional and
appropri ate manner.

Consequently, the notion to dismss the indictnent is

deni ed.



Facts

Henry Peterson has been indicted on five counts: two counts
of being a felon in possession of firearms (Counts | and I1);
conspiracy to distribute marijuana (Count 111); possession with
intent to distribute marijuana (Count [V); and possession with
intent to distribute cocaine (Count V).

Last year, Peterson was prosecuted by the State of Rhode
| sl and based on the sane acts that led to the federal indictnent.
On February 27, 1998, he pl eaded nolo contendere to the state
charges, including charges of possession with intent to
distribute controll ed substances, possession of a firearmafter
conviction of a crinme of violence, and possession of stolen

goods.! See Rhode Island v. Peterson, Cr.No. P2.98-906; Rhode

Island v. Peterson, Cr.No. P2.98-907. A Rhode Island Superi or

Court justice prescribed concurrent sentences for each charge,
with the | ongest being ten (10) years in prison, three (3) to
serve and seven (7) suspended.

After that sentence, Assistant United States Attorney Cerald
B. Sullivan pursued an indictnment on federal charges. By
m st ake, he presented evidence to two different grand juries --
the April 1997 Term Federal Grand Jury (the “1997 Jury”) and the

April 1998 Term Federal Grand Jury (the “1998 Jury”). On August

YIn their briefs, the parties disagree about the exact
state charges. However, the difference is not material, and the
parties agree on the sentence that Peterson received.
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26, 1998, the governnment presented one day of testinony to the
1998 Jury. On January 27, 1999, the governnment presented
evidence to the 1997 Jury and an indictnent resulted.

In his brief and oral argunent, Sullivan assured this Court
that the m stake was inadvertent and probably caused by the
juries both being designated with “April” and a year. There is
no evidence or even an accusation that Sullivan was forum
shopping to avoid the 1998 Jury. In fact, Sullivan began his
presentation to the 1997 Jury by asking if the jurors renmenbered
the Peterson case, and one grand juror said “Yup.”

Sullivan acted to rectify the problem as soon as he
di scovered it. He had presented the 1997 Jury with the
transcript of the first day' s testinony, believing that the
menbers had actually heard that evidence. He alerted defense
counsel to the issue and volunteered transcripts of the grand
jury proceedi ngs.

1. Doubl e Jeopar dy

CGenerally, a person who commits a crinme i s prosecuted by
only one sovereign. 1In this state, the person would be
prosecuted either by the Rhode Island Attorney CGeneral or the
United States Attorney, and if convicted, that person would be
subject to a sentence by a single court. The Departnent of
Justice (DQJ) even has a policy not to indict people who have

been prosecuted by a state. To deviate fromthis so-called



Petite policy, a United States Attorney nust receive perm ssion
fromthe Crimnal D vision of the DQJ.

However, there is no constitutional rule that prohibits a
state and the federal governnment from both prosecuting a person

based on the sane actions. See United States v. \Weeler, 435

U S 313, 328-30 (1978); United States v. Bonilla Ronero, 836

F.2d 39, 42 n.2 (1st Cr. 1987); United States v. Bennuhar, 658

F.2d 14, 18 (1st Cr. 1981). A state and the federal governnent
are different sovereigns, just as if they were different
countries. Double jeopardy under the Fifth Arendnent applies to
the “sanme offence,” and when two sovereigns bring charges, they

are not for the same of fense. See Wieeler, 435 U S. at 329-30.

This rule is well-settled and irrefutable.

Al though this may offer thin solace to Peterson, the cases
cited show that this prosecution is absolutely constitutional.
I n Wheel er, the defendant had been convicted of contributing to
t he deli nquency of a mnor by the Navajo Tribe and then indicted

by the United States for statutory rape. See Weeler, 435 U S

at 314-16. In Bonilla Ronero, the defendant had evi dence

suppressed on a drug charge based on Puerto Rican | aw and then
was convicted in federal court based on the sane evidence. See

Bonilla Ronero, 836 F.2d at 40-42. | n Bennuhar, the defendant

had successfully had Puerto R can arson charges di sm ssed and

then faced indictnent on conspiracy by the United States. See



Bennmuhar, 658 F.2d at 18. Al these cases mrror Peterson's
si tuation.

This rul e exists because various states and the federal
government each have |laws that forbid the same conduct in many
i nstances. \When a person commits certain crinmes (such as
possession of drugs or an illegal gun), he or she offends both
sovereigns. Either could prosecute the person. |In this case,
Sullivan indicated that the United States does not think that
three years in prison was an adequate sentence. The United
States will apparently seek a sentence for a longer termin this
case. Certainly, the United States Attorney has the discretion
to swall ow the short sentence and all ow Peterson to serve only
his state term But that is a decision for the prosecutors to
make, not the Court. Sullivan need not convince this Court that
Pet erson warrants such unusual attention, although the state
sentence may be relevant if this Court were to eventually
sent ence Peterson.

Simlarly, Peterson cannot rely on the Petite policy because
it does not grant substantive rights to crimnal defendants. See

United States v. Gary, 74 F.3d 304, 313 (1st GCr. 1996). In this

case, Sullivan received permssion fromthe Cimnal D vision to
prosecute Peterson. This Court would not intervene even if he
had not.

Finally, the arguments that Peterson cobbled together at the



conclusion of his brief were too perfunctory to amount to

legitimate objections. See United States v. Cardoza, 129 F. 3d 6,

19 (1st Cir. 1997). Peterson nmentions due process, equal
protection, res judicata, collateral estoppel and the Cruel and
Unusual Puni shnent C ause of the Eighth Arendnent w thout any
devel oped argunentation. See id. Although this Court does not
address each issue in full, it assures Peterson that no w nning
argunent |urks anong the bunch. Double Jeopardy was the
constitutional right closest to this situation, and it clearly
does not apply.

[1l1. Gand Jury Irreqularities

Sul l'ivan conplicated this case by presenting evidence
agai nst Peterson to two grand juries. However, this Court may
dismss an indictnment for grand jury irregularities only where

the errors prejudiced the defendant. See Bank of Nova Scotia v.

United States, 487 U S. 250, 254 (1988). Wiere there is a non-

constitutional error, the Suprene Court approves of dism ssal
only where the error may have a substantial influence on the
grand jury’'s decision. See id. at 256.

Not hing that Sullivan did prejudiced Peterson or had a
substantial influence on the grand jury’s decision. The issue is
whet her the 1997 Jury had sufficient evidence to find probable
cause and return an indictnment. Peterson does not allege that

said grand jury | acked probable cause, and this Court can find no



evi dence that woul d support such a claim The 1997 Jury could
rely on both the evidence that it heard and the transcript of

evi dence presented to the 1998 Jury. The First G rcuit has nmade
it clear that this Court should not inquire into the sufficiency
of the evidence because the grand jury is acting at a prelimnary

stage in the case. See United States v. Flores-Rivera, 56 F.3d

319, 328 (1st Cir. 1995); United States v. Val ecia-Lucena, 925

F.2d 506, 511-12 (1st Gr. 1991). A petit jury will decide
whet her Peterson is guilty beyond a reasonabl e doubt.
CONCLUSI ON

Peterson is correct that the United States is prosecuting
himfor the sanme acts previously prosecuted by the Rhode Island
Attorney Ceneral’s Ofice. Defense counsel has argued that there
is no “substantial federal interest unvindicated” by the state
conviction despite the claimnmade in the letter that Sullivan
received fromthe DQJ. However, the weighing of the federal
interest is squarely in the hands of the DQJ and the United
States Attorney. In short, this is a legal prosecution, and it
is headed for trial (unless Peterson pleads guilty) because the
speedy trial clock is ticking again. The case will be called on
the July 27, 1999 jury trial cal endar and enpanel |l ed t he next
day.

For the preceding reasons, Peterson’s notion to dism ss the

indictnent is denied.



It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
July , 1999



