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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

This matter arises out of a private schene devised and
i npl enented by Defendant, Alfred M Lentke, 111, (“Lencke”)
wher eby Lentke defrauded Plaintiffs, Frank Fraioli, Jr., D.O and
Louise Frailoi, (“Plaintiffs”) out of approximtely
$1, 200, 000. 00. At various times between 1993 and 2001, Lentke
provided Plaintiffs with insurance and i nvestnent advice while he
was affiliated with Defendants, John Hancock Life Insurance

Conpany, (“John Hancock”) Signator Investors, Inc., (“Signator”)



Bost on Partners |nsurance, (“Boston Partners”)! the Mony G oup,
Inc. and Mony Securities Corporation, (“the Mony Defendants”) and
MW | nvestors Services, Inc., (“MW”)(hereinafter, referred to
collectively as “the institutional Defendants”). In early 1996,
Lenctke introduced Plaintiffs to the Individual Investors
Portfolio Design Conpany, (“12") a fabricated investnment conpany
of Lentke’s own creation which, unknown to Plaintiffs, Lentke
woul d use to divert Plaintiffs’ noney to his personal use.
Plaintiffs filed a seven count Verified Arended Conpl ai nt
agai nst Lentke and the institutional Defendants. The factual
basis for each count asserted against the institutional
Def endants is essentially the sane. Plaintiffs allege that the
institutional Defendants’ failure to investigate Lentke’s
background and adequately supervise his work all owed Lentke to
defraud Plaintiffs and enbezzle their funds. Count | presents a
claimfor negligent supervision, i.e., that the institutional
Def endants each failed to properly investigate Lentke’s
background and supervise his work. In Count Il, Plaintiffs
al l ege that each Defendant owed and breached a fiduciary duty
whi l e Lentke was providing Plaintiffs with i nsurance and
i nvestnment services in his capacity as an agent, representative,

and/ or associ ated person of each Defendant. Count Ill presents a

"Whet her or not Lentke was ever affiliated with Boston Partners
is at issue with regard to the present notions.
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claimfor fraud and m srepresentati on agai nst each Def endant.
Plaintiffs allege that by allow ng Lentke to act as an agent,
regi stered representati ve, and/or associ ated person, the
institutional Defendants directly or indirectly m srepresented
Lencke’s qualifications to serve as Plaintiffs’ insurance and

i nvest ment advi sor and all owed Lentke to defraud Plaintiffs and
enbezzl e their noney. Count |V alleges respondeat superior
[tability: that the institutional Defendants were Lentke’s
supervi sors, nmasters, and/or enployers at various tines rel evant
tothis litigation and failed to undertake proper supervisory
measures to ensure that Lencke was not defrauding Plaintiffs or
m srepresenting the services he was providing. Count V presents
a claimfor violations of the Securities Exchange Act, 15

US CA 8§ 78T(a)(1934), (“Securities Act”).2 Plaintiffs allege
that each institutional Defendant directly or indirectly
controll ed Lenctke and i nduced him through inproper supervision,
toillegally convert Plaintiffs’ assets in violation of the
Securities Act and the Rules and Regul ati ons of the National
Associ ation of Securities Dealers (“NASD'). Count VI alleges
that each institutional Defendant violated the |Investnent

Advi sors Act, 15 U.S.C.A. 8 80b-6 (1940), by not properly

i nvestigating Lenctke's background and supervising his work and by

2Al t hough t he Amended Conpl ai nt does not so specify, this Court
assunes that Plaintiffs assert Count V against the institutional
Def endant s.



allowi ng Lentke to enploy a schene to defraud Plaintiffs using
various instrunentalities of interstate comrerce. Finally, Count
VII presents a claimfor violations of the Rhode Island Uniform
Securities Act, RI. Gen. Laws § 7-11-501 (1990).2 Plaintiffs
seek remuneration of all funds enbezzl ed due to Defendants’
actions, including tax liabilities and penalties, interest,
costs, attorneys’ fees, and other fees assessed by this Court.
Plaintiffs allege jurisdiction under 28 U.S.C. § 1331 and
pursuant to diversity of citizenship.

This matter is before the Court on three separate notions
for summary judgnent on all counts presented by the Mony
Def endants, MWL, and Boston Partners. There is also a notion by
Plaintiffs to file a Second Arended Verified Conplaint, which
adds counts all eging apparent authority against the institutional
Def endants (Count VII1), joint and several liability against the
institutional Defendants (Count VIIIl), conversion against Lentke
(Count I X), and successor liability against Boston Partners
(Count X).

For the reasons that follow, this Court is persuaded by the
argunents presented by the Mony Defendants, MWL, and Boston
Partners and grants sumrmary judgnent to those entities on all of

Plaintiffs’ clains. Plaintiffs’ Mdtion to File a Second Anended

3Since Plaintiffs do not specify, this Court assunes that Count
VIl is also asserted against the institutional Defendants.
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Verified Conplaint is granted in part and denied in part. The
notion to amend to add causes of action against the Mny

Def endants, MWL, and Boston Partners is denied because Plaintiffs
fail to state any cl ai mupon which relief could be granted as to
t hose Defendants. This Court grants Plaintiffs’ notion to anmend
to add their proposed Count VII for apparent authority agai nst
John Hancock and Signator and Count | X for conversion agai nst
Lencke. Plaintiffs’ notion to add their proposed Count VIII for
joint and several liability against each institutional Defendant
and Count X for successor liability against Boston Partners is

deni ed.

Background and Procedural History
In considering a notion for summary judgnent, the court nust
view the evidence in the light nost favorable to the nonnoving

party. See Springfield Termnal Ry. Co. v. Canadian Pac. Ltd.,

133 F. 3d 103, 106 (1st Gr. 1997). Viewing the evidence in that
manner, the facts in this case are as follows:

This case arises out of a |long-standing friendship between
Plaintiffs and Lencke. Plaintiffs, Dr. and Ms. Fraioli, are
residents of Smthfield, Rhode Island. Defendant, Alfred M
Lencke, 111, was a resident of H ngham Mssachusetts at al
times relevant to this litigation. Lencke attended the Berklee

Col | ege of Music where he nmet and befriended Louise Fraioli’s



brother, Mchael Verville (“Verville”).

Dr. and Ms. Fraioli married on Septenber 3, 1988. Shortly
thereafter, Dr. Fraioli opened an osteopathic nedical practice in
Smthfield, Rhode Island. Dr. Fraioli net Lenctke in 1989 or 1990
at a wedding in Portland, Maine. At sone point in 1993, Verville
contacted his sister and expl ai ned that Lenctke had becone an
i nsurance agent and wanted to speak with Dr. Fraioli about his
I nsurance needs.

After several neetings, the Fraiolis decided to purchase
i nsurance products from Lencke and to deal wi th himexclusively
for all of their insurance needs. Dr. Fraioli and Lentke's
busi ness rel ati onshi p becane nore personal as Dr. Fraioli began
to consi der Lentke a personal and financial confidant and | ater,
one of his best friends. This close friendship made Dr. Frai ol
feel confortable going to Lentke for investnent and fi nanci al
advi ce and servi ces.

Lencke was enpl oyed by the Mony Defendants when he first
provided the Fraiolis with financial services in 1993. The Mny
Def endants consi st of a corporation, the Mony G oup, Inc., and a
securities broker-deal er, Mny Securities, who had pl aces of
busi ness in WAl tham Massachusetts during all tinme periods
relevant to this litigation. Before hiring Lenctke, the Mny
Def endants verified the information that Lencke provided on his

application and conduct ed standard background checks. Between



|ate 1992 and March of 1993, the Mony Defendants trai ned Lentke

and gave himstudy materials for the requisite |life and health

i nsurance exans. Lentke did not have any experience in insurance

sal es or finance before he came to work for the Mony Defendants.
On March 8, 1993, after passing his |life and health

i nsurance exans, Lentke entered into a Career Contract with the

Mony Defendants. That contract designated Lentke as an

i ndependent contractor and authorized himto solicit applications

for insurance policies that could be issued by the Mny

Def endants. On Novenber 3, 1993, Lentke entered into a

Regi stered Representative Contract with the Mony Defendants,

whi ch desi gnated himas an i ndependent contractor and authorized

himto sell Mny products including nutual funds, variable

annuities, unit investnent trusts, limted partnership interests,

tax shelter prograns, variable life insurance, and other approved

products that were sold or distributed by the Mony Defendants.
During his tenure with the Mony Defendants, Lentke attended

routine nmeetings with his supervisors, Mchael Meehan (" Meehan”)

and Peter MacAvin (“MacAvin”), to discuss his casel oad and

general |evel of production. Jerem ah Healey, Jr. (“Healey”),

who was a general agent of the Mony Defendants, would then

contact Meehan and inquire as to Lentke' s productivity and

whet her or not there were any problens with his general work

performance. Lentke al so attended yearly conpliance neetings



that were required to maintain his license. The Mny Defendants’
policies required Lencke's supervisors to review his client files
on a weekly or nonthly basis, depending on the type of file.
However, there does not appear to be any docunentation of a
review or audit of Lentke’s work performance for 1993, 1994, or
1995.

Throughout the early 1990s and whil e enpl oyed by the Mny
Def endants, Lentke sold Plaintiffs what were called Enterprise
Mut ual Fund Accounts that Plaintiffs used to save noney for their
children’ s coll ege educations. Lenctke also gave Plaintiffs a
conplete financial analysis and sold themannuities and |life and
disability insurance policies that were offered by the Mny
Def endants. |In the summer of 1995, Lenctke told Dr. Fraioli that
he was | eaving the Mony Defendants and going to work for John
Hancock.

Def endants, John Hancock and its subsidiary, Signator, are
corporations wth places of business in Boston, Mssachusetts.
They enpl oyed Lentke between August of 1995 and early 2000. John
Hancock enpl oyed Lentke to sell its life insurance products and
Signator, a securities broker-dealer, enployed Lentke as a
regi stered representative to sell its equity products. During
his enploynment with these entities, Lenctke sold Plaintiffs
vari ous John Hancock insurance products.

John Hancock’s agencies are internally identified using



unofficial nanmes and correspondence nunbers such as Boston
CGeneral Agency (“BGA") or Boston General Agency 103. During
1995, and before Lenctke began working for John Hancock, Heal ey
was the general agent for the John Hancock agency known
internally as BGA. At sone point during 1997, Heal ey changed the
name of BGA to Hancock Partners. Lentke resigned from John
Hancock in Decenber of 1999 and since then has had no
professional relationship with that entity. Healey was the only
general agent that Lentke was affiliated with during his

enpl oynent wi th John Hancock.

In early 1996, while enployed by John Hancock, Lentke told
Plaintiffs that he was affiliated with a Chi cago based conpany
known as the Individual Investors Portfolio Design Conpany
(“I?"). Lentke told Dr. Fraioli that 12 was an investnent
program or corporate trust that involved a small nunber of
investors. Lentke wanted to use 12 to invest Dr. Fraioli’s npbney
in stocks and bonds and all ow that noney to grow tax deferred.
Al'though Dr. Fraioli was unsure as to what exactly I? was, he had
full, conplete, one-hundred percent trust in Lencke and did not
feel as though Lentke would do hi many w ong.

Dr. Fraioli told his wife about Lentke’'s |? investnent
program and the two began investing noney, with Lencke’s
assi stance, in various |? accounts. Lentke obtained and had Dr.

Fraioli sign surrender forns for the Enterprise accounts that Dr.



Fraioli had wth the Mony Defendants. Later, Dr. Fraiol

recei ved checks representing the proceeds fromthese accounts.
Dr. Fraioli deposited those checks into his personal account and
then wote checks to 12 This process continued virtually
uninterrupted fromits inception in 1996 until the fall of 2001.
Dr. Fraioli received all of the noney fromhis Enterprise
accounts and continuously used that nmoney to wite checks to I?2.
Dr. Fraioli also cashed in several Mony and John Hancock |ife

i nsurance policies and nutual funds and invested that noney in

| 2.

Dr. Fraioli routinely handed Lentke checks in anmounts
rangi ng from $1, 000. 00 to $50, 000. 00 made payabl e to Lentke,
“Lentke and Associ ates,” or whonever Lentke requested. Lentke
often cane to Dr. Fraioli’s office when Dr. Fraioli was very
busy, saw himfor about thirty seconds, and asked Dr. Fraioli to
endorse a check. Dr. Fraioli never thought tw ce about follow ng
Lentke’s directions, even though, on one occasion, Lentke
instructed himto endorse a check that was made out to Ms.
Fraioli. Dr. Fraioli thought that his nobney was going into
various financial accounts, including a retirenment account for
Ms. Fraioli.

Dr. Fraioli had never purchased stock prior to 1996 when he
began investing in 1% but the fact that Lentke worked for John

Hancock nmade Dr. Fraioli feel confortable and secure. VWile Dr.
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Fraioli did not know the exact relationship between 12 and John
Hancock, he knew that Lentke was a registered representative of
John Hancock and thought that 12 was a product endorsed by John
Hancock. On one occasion, Dr. Fraioli received correspondence
regarding 12 which cane in a John Hancock envel ope that was

mar ked with a Boston address. Lenctke never told Dr. Fraioli that
|2 was a separate entity from John Hancock.

All of Dr. Fraioli’s contact with 12 was through Lentke.
Lencke told Dr. Fraioli that he was a |icensed stockbroker and
never gave Dr. Fraioli a reason to believe any different. Lentke
personally delivered Dr. Fraioli a statenent regarding his |2
accounts about every six nonths. These statenents did not
contain an |12 phone nunber or address for contact purposes, an
account nunber, or any indication that Lentke was involved with
or was the broker on the account. Dr. Fraioli repeatedly asked
Lencke to verify that his investnents were tax deferred and
Lencke al ways assured Dr. Fraioli that he was not incurring any
tax liabilities on the |? accounts and could invest an unlinted
amount of noney in 12 Dr. Fraioli never tried to tel ephone any
|2 office, call directory assistance, fill out an application for
his |2 investnents, or see a prospectus for or any literature
regarding 12 Yet, Dr. Fraioli invested roughly $1 mllion in
|2, drawing this noney fromhis Enterprise and separate business

accounts. Wien Ms. Fraioli noticed that her husband was taking
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money fromtheir children’ s college funds, Dr. Fraioli assured
her that Lentke had given hima good reason for doing so.

Lentke constantly assured Dr. Fraioli that his |2 accounts
were doing well. \When the stock market declined in 1999 and
2000, Lentke told Dr. Fraioli that although he was not meki ng any
noney on his investnents, things were staying the sanme. Dr.
Fraioli continued investing in |2 trusting Lentke to do what was
right and having no reason to think that what Lentke was telling
hi m was untr ue.

I n the beginning of 1999, Lentke began to assune
responsibilities for Dr. Fraioli that went beyond nmaking his
investnments. Lentke set up an interest-bearing tax account in
which Dr. Fraioli would deposit noney that Lentke said he woul d
use to pay Dr. Fraioli’s quarterly incone taxes and to nake the
required contributions to Dr. Fraioli’s pension fund. Dr.
Fraioli never saw any paperwork for this account but did receive
xeroxed copies of four checks, which Lentke had supposedly sent
to the Internal Revenue Service (“IRS") for Dr. Fraioli’s taxes.
On occasion, Lentke asked for and received Dr. Fraioli’s
authorization to withdraw cash fromDr. Fraioli’s pension fund
Lenctke said he was placing that noney in a vehicle that would
yield a higher return.

At sonme point prior to Septenber of 2001, w thout Dr.

Fraioli’s authorization, Lenctke tried to represent hinself as Dr.
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Fraioli and wthdraw cash fromDr. Fraioli’s pension plan. Dr.
Fraioli confronted Lentke about this incident and expressed his
di ssatisfaction with Lenctke's conduct. Lenctke assured Dr.
Fraioli that this conduct woul d not be repeated and Dr. Frai ol
indicated that despite this incident, he still trusted Lentke.
Dr. Fraioli and his wife divorced in May of 1999. As part
of the divorce settlenent, their I? account was split into two,
one account for each spouse, and each account having
approxi mately $210,000.00. Dr. Fraioli also agreed to contribute
$2,000.00 a nonth to Ms. Fraioli’s I? account. Lentke advi sed
the Fraiolis to nmake additional investnents through him which
i ncl uded surrendering insurance policies and redeem ng savi ngs
bonds and accounts that the Fraiolis had established for their
m nor children. Ms. Fraioli was unaware that her husband had
t aken | oans against these |life insurance policies and had
surrendered sone of the policies on her and her children in order
to invest nore noney in |2
In July of 2000, Lentke infornmed Dr. Fraioli that he was
| eavi ng John Hancock and opening his own office called “Lentke
and Associ ates” in H ngham Mssachusetts. |In reality, Lentke
had commenced enpl oynent with MVML on or about June 6, 2000. MW
is a securities broker-dealer wwth a place of business in
Springfield, Massachusetts. Simlar to the Mny Defendants, MWL

contracts with individuals who are registered with the National
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Associ ation of Securities Dealers (“NASD’) and those individuals
serve as i ndependent contractors who are licensed to sell MWL
i nvest ment products.

Dr. and Ms. Fraioli have never had any affiliation with
MWL. They did not open accounts with MWL, purchase any MWL
products, or visit any of MM's offices. Dr. Fraioli knew that
|2 was not an MML product and never wote a check to MM.. Ms.
Fraioli did not know that Lenctke was a registered representative
of or had any affiliation with MM.. Lentke kept the Fraiolis’
file at his H nghamoffice and listed it as his personal business
rather than as an MML file.

The Fraiolis continued investing their noney in |? at
Lenctke’s direction until 2001, when they began to realize that
their trust in Lenctke had been entirely m splaced. |In March of
2001, Ms. Fraioli asked Lenctke to roll over certain |IRAs issued

by the Mony Defendants into her nane as required by her divorce

settlement wwth Dr. Fraioli. However, Lentke never conplied with
this request because, as Dr. Fraioli later told his ex-wfe, he
had cashed out those | RAs and invested that noney in I2 In

early Septenber of 2001, Ms. Fraioli realized that Lenctke was
avoi di ng her and not follow ng through on his prom ses to deliver
statenents regarding the 12 accounts. Unhappy with Lentke and
tired of his delays, Ms. Fraioli told Lencke and her ex-husband

that she wanted to transfer her account to Pai ne Wbber. Lentke
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said that this was inpossible because her noney was in a tax-
shel tered i nvestnent and she could not withdraw it w thout
incurring a substantial penalty. Wen Ms. Fraioli pressed
Lencke for a full accounting, he told her that this too was

i npossi bl e because her records were lost in the destruction of
the Wrld Trade Center on Septenber 11, 2001. Ms. Fraioli did
not believe Lentke because every tine he spoke of 12, he had said
that it was based in Chicago. Lenctke was unable to transfer the
requested nonies to Ms. Fraioli and was forced to admt that al
of her noney was gone. Lentke later told Dr. Fraioli that all of
the noney that the Fraiolis had invested in the |2 accounts was
gone.

The Securities and Exchange Comm ssion (“SEC’) filed a
conpl ai nt agai nst Lentke, froze his assets, and conducted an
investigation that revealed that: 1)“Lentke & Associates,” the
entity under which Lentke was doi ng busi ness, was never
registered with the SEC and may not have ever actually existed,;
2)12 never existed; 3)Lentke | acked sone of the requisite
i censes to conduct the business he was doing; and 4)all of the
noney that Dr. and Ms. Fraioli had given Lentke to invest in |2
was gone. Lentke had never transferred about $30,000.00 into Dr.
Fraioli’s pension fund or made Dr. Fraioli’s quarterly incone tax
paynments as prom sed. |Instead, Lentke enbezzl ed that noney, as

he had done with all of the noney that the Fraiolis thought they
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were investing in 12 Lentke fabricated the checks that he gave
Dr. Fraioli to show his inconme tax paynents and never sent those
checks to the IRS. As a result, Dr. Fraioli is still liable for
those taxes and the accrued penalties. Between 1993 and 2001,
Lentke defrauded Plaintiffs of approxi mtely $1, 200, 000. 00 and
used that noney to build and support a lavish lifestyle.

On June 5, 2002, Plaintiffs filed a Conplaint with this
Court, which each institutional Defendant subsequently answered.
On Septenber 3, 2002, the Cerk entered a default agai nst Lentke.
Plaintiffs later noved for a final default judgnent against
Lenctke and the institutional Defendants objected. On May 23,
2003, Plaintiffs nmade a notion to anend the Conpl aint and add
Def endant, Boston Partners, which this witer granted on June 11
2003. Plaintiffs filed a Verified Arended Conpl ai nt the next
day, which each Defendant, except Lentke, |ater answered.

Plaintiffs then noved to file a Second Anended Verified
Conpl aint and, in early Septenber of 2003, the Mny Defendants
and MML filed separate notions for sunmary judgnent. Defendants,
John Hancock and Si gnhator, objected to these notions but did not
file their own notion for sumary judgnent. On Cctober 22, 2003,
this Court held a hearing on the Mony Defendants’ and MW’s
nmotions for summary judgnment and Plaintiffs’ Mtion to File a
Second Anended Verified Conplaint and took those matters under

advi senent. On February 3, 2004, Boston Partners filed a notion
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for summary judgnent, which was argued before this witer and

t aken under advi senment on April 10, 2004. The notions of the
Mony Defendants, MWL, and Boston Partners for sunmmary judgment
and Plaintiffs’ Mdtion to File a Second Anended Verified
Conpl ai nt have been fully briefed and argued and are now i n order

f or deci si on.

1. Standards for Decision

Motions for Sunmary Judgment

The Mony Defendants, MW, and Boston Partners have noved for
summary judgnent on all counts asserted agai nst them under Rul e
56(c) of the Federal Rules of G vil Procedure, which sets forth
the standard for ruling on a summary judgnent notion:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as a

matter of |aw.

Fed. R Cv. P. 56(c). The critical inquiry is whether a genuine

i ssue of material fact exists. Menebhi v. Mattos, 183 F. Supp.

2d 490, 498 (D.R 1. 2002). “Material facts are those ‘that m ght
affect the outcone of the suit under the governing law. ’”

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st

Cr. 1995)(quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986)). There is a genuine dispute over a material fact

when the evidence is such that a reasonable jury could find for
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t he nonnoving party. 1d.

In determ ni ng whether summary judgnent is appropriate, the
Court nust view the facts in the record and all inferences
therefromin the |ight nost favorable to the nonnoving party. See

Springfield Termnal Ry. Co. v. Canadian Pac. Ltd., 133 F.3d 103,

106 (1st Cir. 1997). \Were the facts support plausible yet
conflicting inferences on a central issue in the case, the Court
may not choose between such inferences on a notion for sunmary

judgnent. Menebhi, 183 F. Supp. 2d at 498 (citing Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st G r. 1995)). Summary judgnment
"is not appropriate nmerely because the facts offered by the
novi ng party seem nost plausible, or because the opponent is

unlikely to prevail at trial." Gannon v. Narragansett Elec. Co.,

777 F. Supp. 167, 169 (D.R 1. 1991). At the summary judgnent
stage, there is “no roomfor credibility determ nations, no room
for the neasured wei ghing of conflicting evidence such as the
trial process entails, no roomfor the judge to superinpose his

own ideas of probability and likelihood.” Geenburg v. Puerto

Rico Maritine Shipping Auth., 835 F.2d 932, 936 (1st Cr. 1987).

Summary judgenent is only available when there is no dispute as
to any material fact and only questions of law remain. See

Bl ackie v. Maine, 75 F.3d 716, 721 (1st G r. 1996). The noving

party bears the burden of show ng that no evidence exists to

support the nonnoving party's position. See Celotex Corp. V.
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Catrett, 477 U S. 317, 325 (1986); Rochester Ford Sales, Inc. v.

Ford Motor Co., 287 F.3d 32, 38 (1st Gr. 2002).

Mbtion to Anend the Conpl ai nt

Rul e 15(a) of the Federal Rules of Civil Procedure permts a
litigant to file an anmended pl eading once as a matter of right
before a responsive pleading is filed and thereafter, with the

parties’ consent or |eave of the court. Harvey v. Snow, 281 F

Supp. 2d 376, 379 (D.R 1. 2003). Wile |leave to anend is to be
freely granted as justice requires, the Rule does not require

that a court carry a rubber stanp. A nedia v. United

Steelworkers of Am Int’l Union, 50 F. Supp. 2d 115, 120 (D.R I

1999) (citing Zenith Radio Corp. v. Hazeltine Research, Inc., 401

U S 321, 330 (1971)). See also Harvey, 281 F. Supp. 2d at 379;

Fed. R Cv. P. 15(a)(Wst 2004). A court nmay deny a notion to
amend when the proposed anendnents are futile, cause the opposing
party unfair prejudice or undue delay, or are proposed in bad

faith. Alnedia, 50 F. Supp. 2d at 120. See also Hatch v. Dep't.

for Children, Youth & Their Famlies, 274 F.3d 12, 19 (1st G

2001); Mal donado v. Dom nguez, 137 F.3d 1, 11 (1st Gr. 1998);

Cummns v. EG & G Sealol, Inc., 690 F. Supp. 134, 135 (D. R |

1988) (citing Forman v. Davis, 371 U S. 178, 182 (1962)).

Wen a plaintiff files for |leave to anend after the close of
di scovery and while a notion for summary judgnent is pending, the

proposed anmendnents nust be both theoretically viable and solidly
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grounded in the record. Harvey, 281 F. Supp. 2d at 381(quoting
Hatch, 274 F.3d at 19). In this situation, a proposed amendnent
is futile unless the allegations therein are supported by
substantial evidence. 1d. |In order to determ ne whether or not
an anendnent would be futile, the district court applies the sane
| egal standard that it applies to a notion brought under Rule
12(b)(6) of the Federal Rules of Civil Procedure. Alnedia, 50 F

Supp. 2d at 120. See al so Harvey, 281 F. Supp. 2d at 381(citing

G assman v. Conputervision Corp., 90 F.3d 617, 623 (1st Cr.

1996)). Thus, an amendnent is futile when the conplaint, as
anended, would fail to state a clai mupon which relief could be

granted. Id.(citing dassman, 90 F. 3d at 623).

I'11. Discussion

The Anended Conplaint alleges that this Court has federal
question jurisdiction, under 28 U S.C. 8§ 1331, over Count V
(Securities Exchange Act of 1934) and Count VI (I nvestnent
Advi sors Act of 1940). This Court has jurisdiction over the
remai ning state |l aw clains based on the parties’ diversity of
citizenship. 28 U S.C 8§ 1332(a)(1). Federal courts sitting in
diversity nust apply the substantive |aw of the forum state.

Erie R R v. Tonpkins, 304 U S 64, 78 (1938). Therefore, this

Court will resolve the present notions as they pertain to the

state common | aw cl ains by applying Rhode Island | aw and, where
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appropriate, persuasive adjudications by courts of sister states
and considerations of public policy as identified in state

decisional law. Norton v. Hoyt, 28 F. Supp. 2d 214, 219 (D.R I

Aug. 13, 2003).

The Mony Defendants, MW, and Boston Partners have noved for
summary judgnent and argued that there are no genuine issues of
material fact and judgnent should be entered in their favor on
all counts asserted against themin the Amended Conpl aint.

Def endants, John Hancock and Signator did not file a notion for
summary judgnment but objected to the notions of the Mny

Def endants and MML.* Plaintiffs oppose these notions and argue
that issues of fact exist regardi ng each Defendant and each count
of the Anended Conplaint. 1In addition, Plaintiffs nove to file a
Second Anended Verified Conplaint adding counts for apparent
authority and joint and several liability against the

institutional Defendants, successor liability agai nst Boston

“This Court will disregard John Hancock’s objection to the Mny
Def endants’ and MM.'s notions for sunmary judgnent because John
Hancock does not appear to have standing to nmake that objection. See
Bl onder v. Casco Inn Residential Care Inc., No. 99-274, 2000 W
761895, at *1 (D. Me. May 4, 2000) (di sregarding a co-defendant’s
opposition to another co-defendant’s notion for sunmary judgment
absent cross clains). The Federal Rules of Civil Procedure pernmit an
adverse party to submt his or her opposition to a notion for sumary
judgnent. Fed. R Civ. P. 56(c). However, since none of the
defendants in this case have filed cross clainms agai nst each other,
the defendants are not adverse parties who are entitled to object to
each others’ notions for summary judgnent. Alternatively, John
Hancock supports its objections with John Hancock Life Ins. Co. V.
Wlson, 254 F.3d 48 (2d Cir. 2001), which dealt with whether certain
i nvestors’ clains could be arbitrated under the NASD rul es and has no
pertinence to the issues before this Court.
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Partners, and conversion against Lencke. This Court will address
each notion in turn.

The Mony Defendants’ and MML's Motions for Summary Judgnent

The Mony Def endants nove for summary judgnent on all counts
asserted against themin Plaintiffs’ Amended Conplaint. It is
undi sputed that there is no evidence indicating that Lentke
enbezzled funds fromPlaintiffs while he was an agent or

representative of the Mony Defendants. See Mem of Law in Supp.

of Defs.’” The Mony G oup & Mony Secs. Corp’s. Mbt. for Summ

J.,(hereinafter, Mony Mem), at 2; Pls.” Qop’'n. to Defs.’ The

Mony Group, Inc.’s & Mony Secs. Corp.'s Mt. for Summ J.,

(hereinafter, Pls.” Opp’'n. to Mony Defs.), at 6. However,

Plaintiffs argue that there are material issues of fact regarding
the continuation of Lentke' s apparent authority and the Mny

Def endants’ all eged negligent hiring and supervision of Lentke,
whi ch they maintain allowed Lencke to lay the foundation for his

f raudul ent schene. Pls.” Oop'n. to Mony Defs., at 6-8.

MW al so noves for sunmary judgnment on all counts. MW
argues that the undi sputed evidence reveals that Plaintiffs were
not MWL customers and that their | osses were the result of
Lencke’s crimnal activities that were beyond the scope of MW’s

busi ness. Mem in Supp. of MML Investors Servs. Inc.’'s Mdt. for

Summ J., (hereinafter, MML Mem) at 1. Plaintiffs assert that

the fact that Lenctke enbezzl ed over $150, 000.00 while he was an
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MW representative raises issues of material fact as to whether
or not ML was negligent in hiring and/or supervising Lenctke and
indirectly induced himto violate the 1934 Securities Act. Pls.

Oop’'n. to Mot. for Sunmm J. of Def. MM Investors, |Inc.,

(hereinafter, Pls.” Qop’n. to MWL) at 6-7. Viewi ng the evidence

in the light nost favorable to Plaintiffs, this Court wll
consi der whether or not there are triable issues of fact
regardi ng each count alleged agai nst the Mony Defendants and MW.
Count 1: Negligent Hring and Negligent Supervision

A court’s analysis of any negligence claimbegins with the
identification of a legal duty owed by the defendant to the
plaintiff to avoid acting in a manner that m ght harmthe

plaintiff in a tangible way. Liu v. Striuli, 36 F. Supp. 2d 452,

466 (D.R 1. 1999); Rodrigues v. Mriam Hosp., 623 A 2d 456, 460

(R 1. 1993)(quoting Welsh Mg. Div. of Textron Inc. v.

Pinkerton’s Inc., 474 A 2d 436, 440 (R 1. 1984)). See also, Ryan

v. State Dep’'t. of Transp., 420 A . 2d 841, 843 (R 1. 1980)(noting

that the | aw of negligence does not inpose liability on an
i ndi vidual unless there is a breach of a duty owed to the

plaintiff); Leonard v. Bartle, 135 A 853, 854 (R 1. 1927)(noting

that the test for negligence is the neasure of the defendant’s
duty in the circunstances of the particular case). This duty
goes to the very existence of liability such that one cannot

logically be held Iiable for the breach of a nonexistent duty.
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Swajian v. Gen. Motors Corp., 559 A 2d 1041, 1046 (R 1. 1989).

This duty arises when the risk of injury to another is reasonably
foreseeable, Liu, 36 F. Supp. 2d at 466 (citing Builders

Specialty Co. v. Goulet, 639 A 2d 59, 60 (R I. 1994)); Palsgraf

v. Long Island RR, 162 N.E. 99, 100 (N.Y. 1928)(Cardozo, C J.),

or froma special relationship between a plaintiff and defendant.
Welsh Mg., 474 A 2d at 440(duty created by contract). See also,

Leonard, 135 A at 854(citing Muwulton & Remington v. Phillips &

Shel don, 10 R I. 218, 219 (1872)(duty of a carrier of goods for

hire); Judge v. Narragansett Elec. Lighting Co., 42 A 507, 508

(R1. 1899)(duty of an enployee to an enployer); Boss v. Prov. &

WR Co., 1 A 9, 11 (RI. 1885)(duty of a common carrier to its
passengers)). The existence and extent of a duty of care are
questions of |law for the court to decide. Rodrigues, 623 A 2d at

461 (citing Palmsciano v. Burrillville Racing Ass’n, 603 A. 2d

317, 320 (R I. 1992)); Mgnone v. Fieldcrest MIls, 556 A 2d 35,

37 (R 1. 1989); Banks v. Bowen’'s Landing Corp., 522 A 2d 1222,

1224 (R 1. 1987). Once this duty is established, a plaintiff
must show t hat the defendant breached that duty and that such
breach factually and legally caused the plaintiff to suffer a

denonstrable loss. Liu, 36 F. Supp. 2d at 466(citing Spl endorio

v. Bilray Denolition Co., 682 A 2d 461,466 (R 1. 1996)); W Page

Keeton, et al., Prosser & Keeton on The Law of Torts, 8 30, at

164-5 (5th ed. 1984).
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An enployer’s liability for negligent hiring is based on a
failure to exercise reasonable care, by selecting a person who
t he enpl oyer knew or should have known was unfit or inconpetent
for the work assigned, and thereby, exposing third parties to an

unreasonabl e risk of harm See Wlsh Mq., 474 A 2d at 440.

Thus, an enployer has a duty to protect those who nay be
reasonably expected to cone into contact wwth his enpl oyees from
harns inflicted by the enployer’s workers. Liu, 36 F. Supp. 2d
at 467(citing Welsh Mg, 474 A 2d at 440). This duty lasts for
the duration of the enployee’s tenure with the enployer. 1d.
The extent of an enployer’s duty to supervise is defined by
the nature of the job to which the enployee is assigned. See

Welsh Mg., 474 A 2d at 441. In Wlsh Mg., a young and

i nexperienced enpl oyee was given the task of guarding |arge
gquantities of gold for his enployer’s client. 474 A 2d at 438.
When the gold was stolen on the enpl oyee’s watch, the Rhode

| sl and Suprene Court held that the enpl oyer had breached a duty
to his client by failing to prepare and supervi se the enpl oyee
for the task to which he was assigned. 1d. at 443. See also,

Liu, 36 F. Supp. 2d at 467-68(di scussing Welsh Mg.). As in a

claimfor negligent hiring, this duty to supervise lasts for the
duration of the enployee’'s tenure with the enployer. Liu, 36 F

Supp. 2d at 467(citing Welsh Mg., 474 A 2d at 441).
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The Mony Defendants did not have a Duty to Protect Plaintiffs
from Lentke's Fraudul ent Acts and Alternatively, did not Cause
the Haormthat Plaintiffs Suffered After Lencke Ceased Wrking for

t he Mbny Def endants.

Plaintiffs contend that even if the first deposit into |2
did not occur until after Lentke |left the Mony Defendants, those
Def endants’ negligent hiring and supervision of Lentke and the
policies and funds he sold enabled Lentke to lay the foundation

for his enbezzl enment schene. Pls.” Oop’'n. to Mony Defs., at 8.

However, any duty by the Mony Defendants to exercise due care in
hiring and/ or supervising Lenctke |asted for the duration of
Lentke’ s enpl oynent with the Mony Defendants, that being 1992
through 1995. It is undisputed that all of Lentke’ s fraudul ent
activities took place between 1996 and 2001, when Lentke was no

| onger enployed by the Mony Defendants. See Mony Mem, at 2;

Pls.” Qop’n. To Mony Defs., at 6. At that tinme, the Mny

Def endants had no duty to protect Plaintiffs fromLentke s
fraudul ent acts. See Liu, 36 F. Supp. 2d at 467 (citing Wl sh
Mg., 474 A 2d at 441).

Plaintiffs argue that the Mony Defendants negligently
supervi sed Lentke by allowing himto sell Mony insurance policies
wi thout a license and by never review ng Lenctke' s custoner files.

Pls.” Qop’n. to Mony Defs., at 9. Assumng that the Mny

Def endants had a duty to protect Plaintiffs from Lencke, there is
no evi dence that any alleged act or om ssion by the Mny

Def endants directly or proximately caused the harmthat
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Plaintiffs suffered due to Lencke’s fraudul ent activities. Had

t he Mony Defendants reviewed Plaintiffs’ file between 1993 and
1995, they would not have detected the fraudul ent schenme that was
t hen nonexistent. Therefore, even assum ng that the Mny

Def endants had and breached a duty to reasonably prepare and
supervi se Lenctke, Plaintiffs’ negligence clains fail on the third
el ement of causation. Absent a duty owed by the Mny Defendants
to Plaintiffs while Lentke was using |12 to defraud t hem and/ or

evi dence that the Mony Defendants’ acts or om ssions caused
Plaintiffs harm there are no issues of material fact regarding
Plaintiffs’ negligence clainms and the Mny Defendants are
entitled to summary judgnent as a matter of |law on Count | of the
Amended Conpl ai nt .

MW did not owe Plaintiffs a Duty to Exercise Reasonable Care in

H ring or Supervising Lentke and Alternatively, did not Directly
or Proxinately Cause Plaintiffs’ Injuries.

Plaintiffs argue that material issues of fact regarding
MW’ s all eged negligence in hiring and supervising Lencke
precl ude summary judgnment with respect to Count I. Plaintiffs’
negligent hiring claimis based on allegations that MM hired
Lenctke even though Lentke |ied about his educational background
and personal assets on his enploynent application and MWL knew

that Lentke had filed for bankruptcy in the early 1990s. Pls.

Qop’n. to M, at 7-8. Plaintiffs also allege that during the

application process, MM did not detect that Lenctke had falsified
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his past sales record and was term nated by John Hancock for a

| ack of production. 1d. Plaintiffs base their negligent
supervision claimon MW’'s alleged failure to audit Lentke’s job
performance as required by MW’ s Conpliance Manual. 1d., at 8-9.
MW argues that summary judgnment is appropriate with respect to
Count | because Plaintiffs’ allegations assunme but do not
establish that MML owed Plaintiffs a |legal duty with respect to

Lentke’s acti ons. Reply Mem of MML Investor Servs. Inc. in

Supp. of its Mbt. for Summ J., at 1-2.

The situation with respect to MM is anal ogous to that

presented in Harrison v. Dean Wtter Reynolds, Inc., which

invol ved a common |aw claimfor negligent hiring after a Dean
Wtter vice president and his assistant created and used a schene
to defraud nunerous investors. 974 F.2d 873, 875-6 (7th Gr
1992). The Seventh Crcuit held that Dean Wtter did not owe the
plaintiff a |legal duty because the plaintiff was never a custoner
of , purchased no securities from and never had an account with
Dean Wtter. 1d. at 885. Therefore, even if Dean Wtter was
negligent in hiring and retaining its vice president and his
assi stant, sunmary judgnent was proper because no duty arose
under the circunstances presented. [|d.

In this case, Plaintiffs were not custoners of, purchased no

securities from and never held an account at MML. See, Louise

Fraioli Dep., at 285; Aff. of Janes Furlong, at para. 3. Dr.
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Fraioli did not believe that 12 was an MML product and had no
contact with MML while he was involved in his personal and

busi ness relationships with Lentke. Frank Fraioli Dep., at 402 &

406. Like the situation in Harrison, even if MWL was negligent
in hiring and/or supervising Lencke, there is no rel ationship,
contractual or otherw se, that would create the duty required to
hold MM |iable for negligence.

Plaintiffs argue that MML had a duty by statute and its
Conpl i ance Manual to nonitor, audit, supervise, and control
Lencke, his offices, and the files with which he worked. Pls.’

Qop’'n to ML, at 6. Plaintiffs cite Sections 15(b)(4)(E), 17(a),

and Rule 10b-5 of the Securities Exchange Act, which require
broker-deal ers to reasonably supervise their agents and/ or

regi stered representatives and two adm nistrative deci sions,
whi ch held a broker-dealer |iable under these provisions. See

id. at 9-10(citing Prudential Secs. Inc., Securities Exchange Act

Rel ease No. 34-48149, available at, 2003 W. 21544428 (July 10,

2003); and Consol. Inv. Servs. Inc., Securities Exchange Act

Rel ease No. 34-36687, 61 S.E. C. Docket 19, available at, 1996 W

20829 (Jan. 25, 1996)). However, those cases are distinguishable
because in those matters, the courts inposed liability under the
Securities |laws rather than comon | aw negligence. [d.

Even if the Securities Laws created a duty to supervi se,

Rhode Island law requires that Plaintiffs prove that a violation
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of those provisions was the direct and proxi mate cause of their
injuries, rather than a nmere condition or circunstance which

contributed to such injuries. See Cenents v. Tashjoin, 168 A 2d

472, 475 (R1. 1961). Plaintiffs have not shown that MW’ s

all eged failure to supervise Lentke was a direct and proxinate
cause of their injuries. Rather, it was the actions of Lentke
and in sone instances, Dr. Fraioli that caused Plaintiffs’
injuries. Lenctke exploited his close relationship with Dr.
Fraioli in order to persuade Plaintiffs to continuously invest
their noney in his fictitious entity. Dr. Fraioli knew that
Lencke had tried to represent hinself as Dr. Fraioli to wthdraw

money fromDr. Fraioli’s pension plan. Frank Fraioli Dep., at

269. Yet, Dr. Fraioli still trusted Lentke and continued signing
hi s nmoney over to Lentke to invest in |2 |1d. at 274.
Therefore, while MW s alleged failure to supervise Lencke nmay
have been a condition or circunstance which led to his fraudul ent
schenme, there is no evidence that such failure was a direct or
proxi mate cause of Plaintiffs’ injuries and is not enough to nake
any alleged violations of the Securities Laws prina facie
evi dence of negligence.

Assuming that MWL owed Plaintiffs a duty to supervise Lentke
and conduct the reviews and audits provided for in its Conpliance
Manual , there is no evidence that doing so would have uncovered

Lentke’s covert schene and prevented Plaintiffs injuries.
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Lentke went to great lengths to conceal his I? activities from
MWL by delivering everything with respect to |12 by hand,
answering Plaintiffs’ questions in a tinmely manner, and by never
letting anything sit out on the printer that Lenctke shared with

other MML insurance agents. Lenctke Dep., at 577. Lentke never

suggested that Dr. Fraioli take noney frompolicies issued by MW
and invest it inl2 |d., at 295. Rather, Lentke went directly
to Dr. Fraioli and asked for checks, which Dr. Fraioli would
wite as Lentke directed. [|d.

In sum MW had no relationship with Plaintiffs that would
create a duty on MML's part to exercise reasonable care in hiring
or supervising Lenctke. Alternatively, Plaintiffs have not
presented any evidence to denonstrate that it was MW's breach of
duty, and not Lentke’'s and Dr. Fraioli’s actions, that were the
direct and proxi mate causes of Plaintiffs’ injuries. Therefore,
MW is entitled to summary judgnent as a matter of law with
respect to the negligent hiring and supervision clains alleged in
Count |I.

Count 11: Breach of Fiduciary Duty

In Count |11, Plaintiffs allege that the Mny Defendants and
MW breached a fiduciary duty by failing to properly investigate
Lenctke’ s background and supervise his work and by allowing himto
create and perpetuate his fraudul ent schene. A fiduciary duty

ari ses when the facts show a special relationship of trust and
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confidence that requires the fiduciary to act in the other

party’s best interests. VanWst v. Mdland Nat. Life Ins. Co.

No. 98-76, 2000 W. 34019293, at *3 (D.RI. Mar. 27, 2000). Wile
Rhode Island does not have a per se rule that an insurer would
never owe a fiduciary duty to an insured, the existence of a
fiduciary relationship is limted to the unusual case where the
rel ati onship goes far beyond that found in an ordi nary business
transaction. 1d. The nere fact that a plaintiff knows and
trusts his insurance sal esman is not enough to create a fiduciary
rel ati onship between those individuals. 1d.

The Mony Def endants Engaged in O di nary Busi ness Transacti ons
with Plaintiffs and thus, did not owe them a Fiduciary Duty.

The facts in this case are sufficient to establish a
rel ati onship of trust and confidence between Plaintiffs and
Lenctke. Dr. Fraioli described Lentke as “one of his best

friends,” Frank Fraioli Dep., at 64, soneone in whom he had

“full, conplete, one-hundred percent trust,” id. at 65, a
“confidant” whom Dr. Fraioli could talk with about everything,
id. at 232, and one who was | ooking out for Dr. Fraioli’s best
interests. 1d. at 436. Wile Plaintiffs also had a business
relationship with Lentke in that he was their insurance and

i nvest ment advi sor, that rel ationship arguably transcended

ordi nary business when Dr. Fraioli began trusting Lentke to nake

his quarterly incone tax paynents, see Frank Fraioli Dep., at

114-17, paynents to his pension fund, id. at 265, and to set up a
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retirement account for his wife when the couple divorced. 1d. at
247.

However, the focus of this Court’s inquiry is on the
rel ati onship between Plaintiffs and the Mony Defendants and
Plaintiffs and MML. Plaintiffs engaged in ordinary business
transacti ons when they purchased Mony insurance policies froma
Mony representative. These transactions alone are not enough to
create a fiduciary relationship between Plaintiffs and the Mny
Defendants. Plaintiffs have not produced any evi dence that gives
rise to a fiduciary relationship with the Mony Defendants, or
presents a question of fact on that issue. As such, the Mny
Def endants’ notion for sumrary judgnent nust be granted as to
Count 1I1.

MWL did not do Business and had no Relationship with Plaintiffs
that would give rise to a Fiduciary Duty.

MW is also entitled to sunmary judgnment on Count Il because
there are no facts that point to a fiduciary relationship between
Plaintiffs and MM.. There was no busi ness rel ationshi p between
Plaintiffs and ML, | et alone the special relationship of trust
and confidence required to give MM a fiduciary duty to act in

Plaintiffs’ best interests. See VanWst, 2000 W. at *3; infra,

at 28-29. Therefore, MWL is also entitled to summary judgnent as
a matter of law with respect to Count 1|
Count 111: Fraud/ M srepresentation

A plaintiff nmust prove three elenments to establish a prima
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facie case for common |law fraud in Rhode Island: 1)the defendant
made a fal se representation; 2)the defendant intended to induce

the plaintiff to rely on that representation; and 3)the plaintiff
justifiably relied on the representation to his or her detrinent.

Wnen's Dev. Corp. v. City of Central Falls, 764 A 2d 151, 160

(R 1. 2001); Travers v. Spidell, 682 A 2d 471, 472-73 (R 1.

1996). See also Nat’'l. Credit Union Admn. Bd. v. Regine, 795 F

Supp. 59, 70 (D.R 1. 1992)(citations omtted). A cause of action
for msrepresentation requires a plaintiff to plead and prove one
person’s mani festation to another, by words or other conduct,
that, under the circunstances, anounts to an assertion that is

not in accordance with the facts. Stebbins v. Wells, 766 A. 2d

369, 372, n.4 (R 1. 2001)(quoting Travers, 682 A 2d at 473, n.1

and Hal pert v. Rosenthal, 267 A 2d 730, 734 (R 1. 1970)). Since

there is no evidence that the Mony Defendants or MML had any
contact with Plaintiffs or nmade any representations to them
regarding |12 or any other product, this Court nust al so grant

t hose Defendants summary judgnent on Count 111.

The Mony Defendants did not nmake or Authorize Lenctke to nmake any

Representati ons Reqgarding 12 and are not Liable for Fraud or
M sr epresent ati on.

Lenctke was a registered representative of and field
underwiter for the Mony Defendants between March of 1993 and

August of 1995. Lenctke Dep., at 320 & 325. Lentke's activities

during that tine period were limted to selling Mony products and
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setting up college education prograns for Plaintiffs three

chi |l dren. Pls.” Oop'n. to Mony Defs., at 3. See also, Lentke

Dep., at 323. Plaintiffs have not alleged that any of these
activities by Lenctke were fal se, deceptive, m sl eading, or
fraudulent. There is no evidence that the Mony Def endants nade
any statenents or representations with respect to |12 upon which
the Plaintiffs relied. Rather, the evidence indicates that every
statenent and representation regarding |12 was nmade by Lentke
after he had ceased working for the Mony Defendants. See Frank

Fraioli Dep., at 68, 72-73. Plaintiffs, particularly, Dr.

Fraioli, relied on Lentke' s statenents and their close
friendshi p, which devel oped before Lentke began working for the
Mony Defendants. See id., at 64-65 & 149. This reliance on
Lenctke, rather than on anything said by the Mony Defendants,
caused Plaintiffs injuries.

Since there is no evidence that the Mony Defendants had any
direct contact with Plaintiffs, their liability, as it pertains
to the fraud and m srepresentation clains, depends on a finding
of an agency rel ationshi p between Lentke and the Mony Defendants.

See Transurface Carriers Inc. v. Ford Motor Co., 738 F.2d 42, 46

(st Cir. 1984); Brandt v. US. Dep't. O Veterans Affairs, No.

99-197, 2000 W. 1879806, at *6 (D.Me. Dec. 22, 2000)(both
addr essi ng whet her or not an independent contractor acted with

apparent authority). To establish an agency relationship there
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nmust be: 1)a manifestation by the principal that the agent wl|
act for him 2)acceptance by the agent of the undertaking; and
3)an agreenent between the parties that the principal wll

control the undertaking. Toledo v. Van Waters & Rogers Inc., 92

F. Supp. 2d 44, 52 (D.R 1. 2000)(quoting Lawence v. Anheuser-

Busch, Inc., 523 A 2d 864, 867 (R 1. 1987)(citing Restatenent

(Second) Agency 8 1(1)(1958))). An agent’s authority may be

term nat ed when the agent or principal so notifies the other.

Rest at enent (Second) of Agency, introductory note, at pg. 274

(1958). Termnation by the principal revokes the agency

rel ationship while an agent’s term nation operates as a

renunci ation of that relationship. 1d. at 8§ 118, conm a.
The Mony Defendants entered into a Career Contract and a

Regi stered Representative Contract with Lenctke in 1993. See

Defs. The Mony Group Inc. & Mony Secs. Corp.’s Concise Statenent

of Undi sputed Facts Pursuant to Local Rule 12.1, at Ex. 3&4

(hereinafter, Mony Defs.’ Ex. 3&4). Those contracts manifested

t he Mony Defendants’ consent for Lentke to act on their behalf as
a representative, Lentke's acceptance of, and an agreenent that

t he Mony Defendants would control that undertaking. However, the
Mony Def endants revoked the agency relationship created by these
contracts on August 17, 1995, before 12 cane into existence, when
they notified Lencke by letter that the contracts had been

termnated effective August 15, 1995, See id., at Ex. 7.
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Therefore, there is no basis to hold the Mony Defendants liabile
for Lentke's subsequent acts of fraud or m srepresentation with

respect to I? and the Mony Defendants’ notion for summary

j udgnent nust be granted as to Count I11.

MW is not Liable for Fraud or M srepresentati on Because MML had

no Contact with Plaintiffs and nade no Statenents with Respect to
| 2 upon which Plaintiffs Relied.

Plaintiffs have not responded to MML’s notion for summary
judgnment with respect to Count I1l. Since there is no evidence
that Plaintiffs had any contact with MML when 12 was in
exi stence, Plaintiffs’ only conceivable argunent is that there
are issues of fact as to whether or not Lentke acted with the
apparent authority of MVL, which would make MML |iable for

Lenctke’s fraud and m srepresentations. See Pls.” Opp’'n. to MWL,

at 13-15. However, since Plaintiffs’ Amended Conpl ai nt does not
all ege that Lentke acted with the apparent authority of MW, that
issue is only before this Court with respect to Plaintiffs’
Motion to File a Second Amended Verified Conpl aint and does not
pertain to MW s notion for summary judgnent.

There is no evidence that MM nade any representations to
Plaintiffs, let alone the false statenents required to establish
a prima facie case for fraud or msrepresentation. Plaintiffs
never spoke with anyone at MM, had no accounts wi th, and never

received any statenents from MML. Frank Fraioli Dep., at 404,

Loui se Fraioli Dep., at 285. See also, Aff. of Janes Furlong, at
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para. 3. Plaintiffs began investing in |? |ong before Lentke
becane affiliated with MM and Ms. Fraioli did not know that

Lenctke was an MML representative. Frank Frailoi Dep., at 395;

Loui se Fraioli Dep., at 290. There is no evidence that MW

represented to Plaintiffs that Lencke was |icensed to sel
securities or that Plaintiffs relied on any representations by
MML when they decided to give Lentke noney to invest in 12 In
fact, Dr. Fraioli testified that no one at MM influenced himto

open the |12 accounts. Frank Fraioli Dep., at 397. Rather, Dr.

Fraioli relied on his personal trust of Lentke, which devel oped
| ong before Lenctke becane affiliated wwth MM.. 1d. Dr. Fraiol
never wote a check to, had an account statement mailed to him
and was never told by anyone at MM that the entity was

affiliated with 12 in any manner. Frank Fraioli Dep., at 404.

Therefore, absent any evidence of a false representation by MWL
to Plaintiffs, MM is also entitled to sunmary judgnment on Count
[T,
Count 1V: Respondeat Superior Liability

The doctrine of respondeat superior holds a principal liable
for the torts of his or her agents that are commtted in the
course of their enploynent or within the scope of their

authority. Toledo v. Van Waters & Rogers Inc., 92 F. Supp. 2d

44, 52 (D.R 1. 2000)(citing Groux v. Mirphy, 147 A 2d 465, 466

(R I. 1959); Conant v. G ddings, 13 A 2d 517, 518 (1940);
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Rest at enment (Second) of Agency, 8 214, cm a (1958)). See al so

Gay v. Wod, 64 A 2d 191, 192 (R I. 1949)(hol ding that absent a

master and servant relationship, the plaintiff may not rely on
t he doctrine of respondeat superior to claimthat an act of the
servant is also one of the master). An enployer is not |iable
for the negligent acts of an independent contractor. Toledo, 92

F. Supp. 2d at 52 (citations omtted); East Coast Collision &

Restoration Inc. v. Allyn, 742 A 2d 273, 275 (R 1. 1999); Ballet

Fabrics Inc. v. Four Dee Realty Co. Inc., 314 A 2d 1, 6 (R

1974). An independent contractor is one who is hired to perform

a task according to his or her own skill and judgenent and is not
subject to the enployer’s control. See United States v.
President & Fellows of Harvard Coll., No. 11977, 2004 W. 1447307,

at *11 (D. Mass. June 28, 2004); Toledo, 92 F. Supp. 2d at 53;

Bal |l et Fabrics, 314 A 2d at 6.

The Mony Defendants are not Liable under the Doctrine of
Respondeat Superi or Because they Enpl oyed Lentke as an

| ndependent Contractor and Alternatively, Lentke’'s Fraudul ent
Activities were Beyond the Scope of his Enploynent with the Mny
Def endant s.

The Mony Defendants’ notion for summary judgnent nust be
granted with respect to Count IV for three reasons. First, it is
undi sputed that the Mony Defendants enpl oyed Lenctke as an
i ndependent contractor, which shields those Defendants from
respondeat superior liability for Lentke s actions. See Mny

Defs.’ Ex. 3&4. Second, even if he was not an i ndependent
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contractor, but rather an agent, Lentke could not have acted
wi thin the scope of his enploynment with the Mony Defendants when
he diverted Plaintiffs’ funds because at that tinme, Lenctke was no

| onger affiliated with the Mony Defendants. See Mony Mem, at 1-

2;: Pls.” Opp'n. to Mony Defs., at 6; Frank Fraioli Dep., at 68.

Third, even if Lentke was affiliated with the Mony Defendants
during that time, his fraudulent investrments through 1% were
beyond the scope of his enploynent contracts with the Mny

Def endants, which only authorized Lenctke to sell Mony insurance

policies. See Mony Defs.” Ex. 3 & 4. Therefore, Plaintiffs have

not presented any issues of material fact with respect to their
claimto respondeat superior liability against the Mny

Def endants and this Court nust grant sunmmary judgnment with
respect to Count 1|V.

MWL does not have Respondeat Superior Liability for Lentke's
Actions Because it Enpl oyed Lentke as an | ndependent Contractor

and Lentke's Actions Regarding |12 were Beyond the Scope of his
Enpl oynent with MWL.

Plaintiffs have neither responded to MM’ s notion for
summary judgnent with respect to Count |V nor provided this Court
with any issues of material fact that would preclude sumrary
judgment. Simlar to his enploynent relationship with the Mny
Def endants, MWL enpl oyed Lentke as an i ndependent contractor
thereby shielding itself fromrespondeat superior liability for

Lentke' s actions. See Statenent of Undi sputed Facts in Supp. of

Def. MML Investors Servs. Inc.’s Mot. for Sunm J., at paras. 3 &
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4; Lentke Dep., at 324. Alternatively, there is no evidence that

Lencke acted within the scope of his enploynent with MML when he
created and induced Plaintiffs to invest in 12 Simlar to the
Mony Defendants, Lentke's activities with respect to |2 were
beyond the scope of his enploynent agreenent with MM.. Lentke
testified that he knew that he was neither authorized nor
licensed by MML to sell securities, that 12 had not been approved
by MM, and that it violated the rules associated with his NASD

| i cense. Lenctke Dep., at 574. The establishnment of fictitious

accounts, such as 1% is expressly prohibited by MM.'s Conpli ance

Manual. See Pls.’” Concise Statenent of Disputed Facts Pursuant

to Rule 12.1, at Ex. F, 8 5.10, pg 34. In addition, Lentke

stated that Plaintiffs’ file was his personal business and had
nothing to do with MM, and that he never sold Plaintiffs any MW

products or investnents. Lenctke Dep., at 565. Plaintiffs have

not denonstrated that Lentke's activities with respect to 12 were
anyt hing other than private actions that were beyond the scope of
his enployment with MML.. As such, MML is not |iable under the
doctrine of respondeat superior and is entitled to summary
j udgnment on Count |V.
Count V: Violation of the Securities Exchange Act of 1934

Count V alleges that the Mony Defendants and MML are |iable
under Section 78t(a) of the Securities Exchange Act ("“Securities

Act”) because they directly or indirectly controlled Lencke and
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breached a fiduciary duty by not properly investigating Lentke's
background and supervising his work. The Securities Act
provides, in relevant part, that:

Every person who, directly or indirectly,
controls any person |iable under any provision
of this chapter or any rule or regulation

t hereunder shall also be liable jointly and
severally with and to the sane extent as such
controll ed person to any person to whom such
controlled person is liable, unless the
controlling person acted in good faith and
did not directly or indirectly induce the act
or acts constituting the violation or cause of
action.

15 U.S.C. 878t(a)(1934). A cause of action under this statute
contains two elenments: 1l)a primary violation of the securities
| aws; and 2)the defendant controlled the person or entity who

engaged in the unlawful conduct. Kafenbaumv. G ech Hol di ngs

Corp., 217 F. Supp. 2d 238, 251 (D.R 1. 2002); Lernout & Hauspie

Secs. Litig., 286 B.R 33, 39 (D. Mass. 2002). The First Crcuit

has recogni zed, but not addressed, a split anong the Circuit
Courts as to whether or not a plaintiff nust also prove that the
def endants were cul pable participants in the unlawful conduct.

Aldridge v. A T. Coss Corp., 284 F.3d 72, 85, n.6 (1st Grr.

2002). Conpare SEC v. First Jersey Secs. Inc., 101 F. 3d 1450,

1472 (2d Cr. 1996); Harrison v. Dean Wtter Reynolds Inc., 974

F.2d 873, 877 (7th Cr. 1992)(both requiring cul pable

participation) with Hollinger v. Titan Capitol Corp., 914 F.2d

1564, 1575 (9th Gr. 1990)(en banc); G A Thonpson & Co. Inc. V.
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Partridge, 636 F.2d 945, 958 (5th G r. 1981)(both rejecting the
cul pabl e participation requirenent). The Mony Defendants and MW
focus on the second el enent and argue that Plaintiffs are unable
to produce any evidence that they controlled or induced Lentke to
defraud Plaintiffs. Mny Mem, at 15-16; MM Mem, at 15. This
Court agrees with both Defendants and grants sunmmary judgnent in
their favor with respect to Count V.

To nmeet the control elenment, the alleged controlling person
or entity nust have the general power to and actually exercise
control over the violator. Aldridge, 284 F.3d at 85(citing

Shei nkopf v. Stone, 927 F.2d 1259, 1270 (1st G r. 1991)). The

regul ati on promnul gated under the Securities Act defines control
as, “the possession, direct or indirect, of the power to direct
or cause the direction of the managenent and policies of a
person, whether through the ownership of voting securities, by
contract, or otherwwse.” 17 CF.R § 230.405. See also

Shei nkopf, 927 F.2d at 1270; Coleman & Co. Secs. Inc. V.

G aquinto Fanily Trust, 236 F. Supp. 2d 288, 306 (S.D.N.Y. 2002).

A broker-deal er has control person liability under the Securities
Act with respect to its registered representatives, even when the

representatives are independent contractors. See Hollinger, 914

F.2d at 1574.
A broker-dealer is not liable as a controlling person for

i nvestment advice given by its registered representative when:
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1)an individual who is not enployed by the broker-deal er gives

i nvestnment advice to a third party, see Col eman, 236 F. Supp. 2d

at 306; 2)the market for the plaintiff’s investnents was
establ i shed before the representative becane associated with the
broker-dealer and the plaintiff did not rely on the broker-deal er
in deciding to make the investnents that led to his or her

| osses, see Fanelli v. Cypress Capital Corp., No. C 93-20105,

1994 WL 725427, at *7-8 (N.D. Cal. Dec. 2, 1994); Hollinger, 914
F.2d at 1574 (noting that a broker-dealer’s ability to deny a
representative access to the market establishes the dealer’s
effective control over the representative at the nost basic

level); Barnes v. SW5 Fin. Servs. Inc., 97 SSW 2d 759, 765 (Tex.

App. 2003); or 3)the broker-dealer did not deal with the
plaintiff and was unaware of and derived no benefits fromthe

transactions at issue. See Bradshaw v. Van Houten, 601 F. Supp.

983, 985-86 (D. Arizona 1985).

The Mony Def endants were not Controlling Persons under the
Securities Act Because Lenctke no Longer Wrked for the Mny
Def endants when he Advised Plaintiffs to Invest in |2

The facts pertaining to the Mony Defendants’ alleged control
person liability for Lencke's actions fit within the first
situation discussed above. The Mny Defendants are not |iable as
controlling persons under the Securities Act for Lentke' s advice
to Plaintiffs, beginning in 1996, to invest in |2 because Lentke

was no | onger enployed by the Mony Defendants at that time. Even



if the First Crcuit required Plaintiffs to establish the Mny
Def endants’ cul pable participation in 12 doing so would be

i npossi bl e because there is no evidence of any connection between
t he Mony Defendants and Lenctke after August of 1995 that woul d
enabl e the Mony Defendants to control, direct, or induce Lentke
to establish 12 and use it to defraud Plaintiffs. Since
Plaintiffs have not presented any facts to indicate that the Mny
Def endants were controlling persons under the Securities Act,
summary judgnent is appropriate as to Count V as well.

MWL was not a Controlling Person under the Securities Act Because

MWL did not Create the Market for 12 Convince Plaintiffs to
Invest init, or Benefit fromtheir 12 Transacti ons.

This Court grants summary judgnent in favor of ML with
respect to Plaintiffs’ Securities Act claimfor three reasons.
First, Plaintiffs have not shown that Lentke had access to |2

sol ely because of his relationship wth MML. See Fanelli, 1994

W at *7-8. Second, there is no evidence that MW dealt with
Plaintiffs regarding 12, was aware of, or derived any benefits

fromthose transactions. See Bradshaw, 601 F. Supp. at 985-6.

Third, Plaintiffs relied on Lenctke rather than MML in deciding to

invest in a fictitious entity. See Barnes, 97 S.W3d at 765.°

*Plaintiffs argue that there is an issue of fact as to whether or
not MML acted in good faith when it knew of Lentke's office in
Hi ngham MA that he used to conduct |2 business and that could only
operate on the funds that Lentke enbezzled fromPlaintiffs. Pls.’
Qop’'n. to MM, at 15. However, this Court need not address that issue
because MML is entitled to judgnent as a matter of law with respect to
the Securities Act claimand the issue of good faith pertains to a
possi bl e defense under the Securities Act.
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As to the first reason, Plaintiffs have not shown that
Lentke had access to |2 only because of his relationship with
MM.. Rather, the undisputed facts are that 12 was a private
i nvest ment conpany of Lentke's own creation, which Plaintiffs
began investing in prior to Lencke' s affiliation with MVWL. See

Pls.” OQop’'n to MM, at 6; MML Mem, at 1. Lentke knew that he

was not |icensed or authorized by MML to sell investnents in |2

Lencke Dep., at 574.

Second, there is no evidence that MML dealt with Plaintiffs
with respect to I?, was aware of, or benefitted fromthose
transactions. Plaintiffs did not receive any statenents from

MWL. Frank Fraioli Dep., at 404. Ms. Fraioli never called

anyone at MWL until January of 2002 when she first found out that

her noney was gone. Louise Fraioli Dep., at 285. Dr. Fraioli

never had any contact with MM, not even when he | earned that
Lencke had taken all of his wife’'s and later, his noney. Frank

Fraioli Dep., at 406. Furthernore, Plaintiffs were never MW

custoners and thus, MWL did not deal with Plaintiffs regarding |2
or any accounts, had no know edge of those transactions, and
derived no comm ssions fromPlaintiffs purported investnents.

Aff. of James Furlong, at para. 24: Ex. B to Statenent of

Undi sputed Facts in Supp. of Def. MML Investors Servs. Inc.’'s

Mot. for Summ J..

Third, the undi sputed evidence indicates that Plaintiffs
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dealt exclusively with Lentke, relied on their close relationship
with him and decided to enter a market created by Lentke prior
to his affiliation wwth MM. and nake the investnents that led to

their | oss of approximately $1,000,000.00. Fraioli Dep., at 397-

98. See also, Louise Fraioli Dep., at 290(testifying that she

was unaware that Lencke was an MM regi stered representative at
the time he was handling her |12 account). For all of these
reasons, MVML is not liable as a controlling person under the
Securities Act and is entitled to sunmary judgnment on Count V.
Count VI: Violation of the Investnment Advisors Act

The I nvestnent Advisors Act (“IAA”) makes it unlawful for an
i nvest ment advisor to use the mails or any neans or
instrunmentality of interstate commerce to directly or indirectly:
1) enpl oy any device, schenme, or artifice to defraud a client or
prospective client; 2)engage in any transaction, practice, or
course of business which operates as a fraud or deceit upon any
client or prospective client; 3)acting as a principal for his own
account or as a broker for a person other than his or her client,
to knowi ngly sell or purchase any security froma client wthout
first disclosing the transaction to and obtaining the witten
consent of each client; or 4)to engage in any act, practice, or
course of business which is fraudul ent, deceptive, or
mani pul ative. 15 U.S.C. 8§ 80b-6(1-4)(Wst 1997). Wen there is

a violation of this statute, the clients of investnent advisors
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may bring an action to void their investnent contracts.

Transaneri ca Mortgage Advisors Inc. v. Lewis, 444 U. S. 11, 17-18

& 24 (1979). However, they may not sue for noney damages. |1d.

at 24. See al so Frank Russell Co. v. Wellington Mgnt. Co., LLP.

154 F.3d 97, 102 (3d GCr. 1998); Corwin v. Marney, Oton Invs.,

788 F.2d 1063, 1066 (5th Cir. 1986)(1AA clains properly dismssed
where investors sought noney damages rather than the voiding of

an investnment contract); Goldstein v. Malcolm G Fries & Assocs.

Inc., 72 F. Supp. 2d 620, 624 (E.D. Va. 1999); SSH Co. v.

Shearson Lehaman Bros. Inc., 678 F. Supp. 1055, 1058 (S.D.N.Y.

1985) .

Plaintiffs are not Entitled to Money Damages under the | AA and do
not have any Voi dable |Investnent Contracts with the Mny
Def endants or MML that Pertain to |2

Plaintiffs did not seek the limted remedy under the | AA of
rescinding their investnent contracts with Lenctke, the Mny

Def endants, or MWL but instead sought noney damages. See V. Am

Conpl ., at para. 69. This relief is not available under the |AA
Furthernore, even if Plaintiffs had sought to rescind any

i nvestnment contracts with the Mony Defendants and/or MWL, that
relief would al so be unavailable. Plaintiffs closed all of their
accounts with the Mony Defendants and received all of the nonies
owed under those policies in order to make investnments in |2

See Frank Fraioli Dep., at 436; Defs. The Mony G oup & Mony Secs.

Corp.’'s Concise Statenent of Undi sputed Facts Pursuant to Local
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Rule 12.1, at Ex. 9 & 10. There is no evidence that any

i nvestnent contracts exist between Plaintiffs and MVL. Aff. of

Janmes Furlong, at para. 3. Therefore, the Mony Defendants and

MW are entitled to sunmary judgnent on Count VI as well.
Count VIIl: The Rhode Island Uniform Securities Act®

The Rhode Island Uniform Securities Act (“RIUSA’) states
that in connection with an offer to sell or purchase or a sale or
purchase of a security, a person nmay not directly or indirectly:
1)enpl oy a device, schene, or artifice to defraud; 2)nmake an
untrue statenent of a material fact or omt a material fact that
woul d ensure that the statenent is not m sleading;, or 3)engage in
an act, practice, or course of business that operates or would
operate as a fraud or deceit upon a person. R1I. Gen. Laws § 7-
11-501 (West 2003). The RIUSA hol ds one who offers to or sells a
security in violation of this Section, directly or indirectly
controls the person offering or selling said security, and/or a
br oker-deal er who materially aids in the act, om ssion, or
transaction jointly and severally liable for the above
violations. R I. Gen. Laws 8§ 7-11-605 (West 2003).

The Mbny Defendants and MML are Entitled to Summary Judgnment on
Count VII| Because they did not nake any Untrue Statenents or

®Pl ai ntiffs’ proposed Second Anmended Verified Conpl ai nt does not
contain a count for violations of the Rhode Island Uniform Securities
Act. See Attachnent to Pls.” Mdt. to File a Second Am V. Conpl.
However, this Court will address that statute as it relates to the
present notions for summary judgnment with regard to the Anended
Conpl ai nt .
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Pursue a Course of Business that Defrauded Plaintiffs.

Al t hough there is no Rhode Island case law interpreting this
statute, this Court concludes that Plaintiffs have not presented
any evidence that raises issues of material fact with respect to
their clainms under the RIUSA. Wiile Lenctke’s actions through the
use of 12 may constitute violations under each of the above
subsections, there is no evidence of simlar violations by the
Mony Defendants or MM.. |2, the device and course of business
that defrauded Plaintiffs and about which Lentke made untrue
statenents of material facts, was a fictitious entity created by
Lencke after he term nated his enploynent with the Mny

Def endant s. Mony Mem, at 1-2; Pls.’” Opp'n. To Mony Defs., at 2

& 6. Since there are no issues of fact regarding the Mny
Defendants’ liability under the RIUSA, this Court grants summary
judgnent in favor of the Mony Defendants on Count VII as well.

Li kew se, Plaintiffs have not presented any material issues
of fact regarding their sanme claimagainst MM and did not
address this count in their opposition to MW s notion for
summary judgnent. There is no evidence that MM was aware of or
materially aided in any of Lentke's activities with respect to
2. Since Plaintiffs never had any contact with anyone at MWL
while they were investing in I? there is no conceivable set of
facts that would present an issue as to whether or not MVL nade

untrue statenments to or engaged in a practice or course of
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busi ness ained at defrauding Plaintiffs. See Louise Fraiol

Dep., at 285; Frank Fraioli Dep., at 406. Therefore, MW is also

entitled to sunmary judgnent on Count VII.

In sum there are no issues of material fact regarding any
of Plaintiffs’ clains against the Mony Defendants or MW.
Plaintiffs’ clainms for negligent hiring and supervision and for
breach of fiduciary duty fail because there is no evidence that
t hese Defendants owed Plaintiffs any duty during the tine that
Lentke was operating 12 and enbezzling Plaintiffs’ nmoney. During
that time, there is no evidence that the Mony Defendants or MW
made any statenents or representations to Plaintiffs regarding |2
or that they acted as controlling persons wthin the nmeani ng of
the Securities Act. Plaintiffs’ clains under the | AA al so fai
because that statute does not provide for the recovery of noney
damages and there is no evidence that investnent contracts
arising out of 12 existed between Plaintiffs and the Mony
Def endants or between Plaintiffs and MML. Simlarly, there is no
evidence that either of these Defendants were aware of or
materially aided in any of Lentke's fraudul ent activities, which
defeats Plaintiffs’ clainms under the RIUSA. For all of these
reasons, the notions of the Mony Defendants and MWL for summary
judgnent are granted on all counts asserted in the Anended
Conpl ai nt .

Boston Partners’ Mbdtion for Sunmary Judgment
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This Court allowed Plaintiffs to anmend their Conplaint to
add Defendant, Boston Partners, to this lawsuit in June of 2003
follow ng the deposition testinony of Lawence N hl and,
(“Nihland”). N hland, a John Hancock enpl oyee, testified that he
was the person with the nost know edge regarding the
rel ati onshi ps between the Boston General Agency and Si gnator

| nvestors and between John Hancock and Signator. N hland Dep.

at 28-30. John Hancock and Signator designated N hland as the
person with the nost know edge regardi ng Lentke and his
enpl oynent with those entities under Rule 30(b)(6) of the Federal

Rul es of Civil Procedure. Mem of Law in Supp. of Def. Boston

Partners Ins.’s Mot. for Summ J.,(hereinafter, Boston Partners’

Mem) at Ex. 5.

A brief chronol ogy may be hel pful. Heal ey becane associ at ed
w th John Hancock in 1995 and served as general agent for the
entity known internally as the Boston General Agency (“BGA’).

Ni hl and Dep., at 137-38. Lentke began working for John Hancock

on August 25, 1995. Lenctke Dep., at 128. According to Ni hland,

Lencke worked with Heal ey and was affiliated with the BGA, which

is not a subsidiary of any John Hancock entity. N hland Dep., at

137-38. Lentke began the fraudulent activities that are the
subject of this lawsuit in January of 1996 and the next year,
Heal ey changed the nanme BGA to Hancock Partners 103. 1d. at 139.

Ni hl and stated that Hancock Partners 103 has since changed its
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name for marketing reasons and Ni hland believes that it is now
known as Boston Partners Insurance. 1d. at 140. Lentke
termnated his relationship with John Hancock in Decenber of

1999. Boston Partners’ Mem, at 2-3. In July of 2001, Mark

Marroni, (“Marroni”) another John Hancock enpl oyee, becane
general agent for the entity known internally as Northern New

Engl and Agency 057, (“NNEA 057"). Aff. of Mark Marroni, at

paras. 4 & 5. Neither Heal ey nor Lentke was ever associated with
NNEA 057 or Marroni. |d. at paras. 6 & 7. In Cctober of 2002,
NNEA 057 changed its nanme to Boston Partners Ceneral Agency 103.
Id. at para. 11.

Boston Partners argues that it is entitled to sunmary
judgnent on all counts because it is not a successor in interest
to any John Hancock agency, including any agency fornerly

i nvol ved with Lentke. Boston Partners’ Mem, at 4-5. Plaintiffs

argue that there are issues of fact as to the successor
liabilities between Boston Partners General Agency 103 and
Hancock Partners 103 and between Boston Partners Ceneral Agency
103 and BGA 103, and thus, summary judgnment is inappropriate.
Plaintiffs’ base these argunents on N hland s testinony and the
fact that Boston Partners has the sane agency identification
nunber as the Boston Ceneral Agency and Hancock Partners. Pls.’

Oop’'n. to Mot. for Sunmm J. Filed by Boston Partners Ins., at 5.

A corporation may acquire the assets of another corporation
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W t hout assum ng the acquired corporation’s debts and

liabilities. Ed Peters Jewelry Co. Inc. v. C& Jewelry Co.,

Inc., 124 F.3d 252, 266 (1st G r. 1997); Carreiro v. Rhodes G|

& Co., Ltd., 68 F.3d 1443, 1447 (1st G r. 1995); Dayton v. Peck,

Stow & WIlcox Co., 739 F.2d 690, 692 (1st Cr. 1984); H.J. Baker

& Bro., Inc. v. Ogonics, Inc., 554 A 2d 196, 205 (R I

1989) (citing Cranston Dressed Meat Co. v. Packers Qutlet Co., 190

A 29, 31 (R1. 1937)); Phillip |I. Blunberg, The Law of Corporate

G oups, 8 13.05.1, at 278 (1994). There are exceptions to this
rule that nmake the acquiring corporation liable as a successor in
interest if that corporation expressly assuned existing debts,
there was a de facto nerger, the acquisition involved a transfer
of assets in order to defraud creditors, or one corporation is a

“mere continuation” of the other. Id. See also, 3 Janes D. Cox

& Thomas Lee Hazen, Cox & Hazen on Corporations, § 22.08, at 1324

(2003 & 2004 Supp.). Since Lentke has not had any enpl oynent
relationship with any John Hancock entity since Decenber of 1999,
the only way for Boston Partners to be liable on any of the
causes of action presented in the Amended Conplaint is for
Plaintiffs to denonstrate that Boston Partners is a successor in
interest to John Hancock or one of its entities under one of the

above exceptions. See Dayton, 739 F.2d at 692. Plaintiffs rely

on the mere continuation exception to establish Boston Partners’

successor liability and have not argued any of the other



exceptions to this Court. See V. Am Conpl., at para. 8.

The nere continuati on exception prevents one corporation
fromacquiring the assets of another for the specific purpose of
pl aci ng those assets beyond the reach of the acquired

corporation’s creditors. Ed Peters Jewelry Co., 124 F.3d at 268

(citing Nissen Corp. v. Mller, 594 A 2d 564, 566 (M. 1991)).

The exception applies when the acquiring corporation naintains
the sane or simlar managenent and ownership but wears a

different hat. | d. See al so, Kely v. Kercher Mach. Wrks, Inc.,

910 F. Supp. 30, 36 (D.N.H 1995)(noting that the nere
continuati on exception applies whenever the successor corporation
nmore cl osely resenbles a reorgani zed version of its predecessor
than an entirely new corporate entity). The mere continuation
exception is nultifaceted and usually requires the factfinder to
engage in a cunul ative, case by case assessnent of the evidence
as it relates to five circunstances.’” However, in order to apply
t he exception, the Rhode Island Suprene Court has required that
at a mnimum there be evidence of a transfer of assets between

the old and new corporations. Kondracky v. Crystal Restoration

Inc., 791 A 2d 482, 483 (R 1. 2002); Carreiro, 68 F.3d at 1447 &

1449. (concluding that the Rhode Island Suprene Court woul d not

‘See United States v. Davis, 261 F.3d 1, 53 (1st Cir. 2001); Ed
Peters Jewelry Co., 124 F.3d at 268 (citations omtted); Casey v. San-
Lee Realty, Inc., 623 A.2d 16, 19 (R 1. 1993); H J. Baker & Bros., 554
A.2d at 205(citing Jackson v. Dianond T. Trucking Co., 241 A 2d 471,
477 (N J. 1968); Blunberg, supra, at 8§ 13.05.4, p. 283 (all listing
the five circunstances).
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find successor liability under the “nmere continuation” doctrine
absent any evidence of an inter-corporate asset transfer). A
court may grant summary judgnent where the record contains
uncontroverted testinony that this requisite transfer of assets

did not take place. See Carreiro, 68 F.3d at 1449.

There is no evidence that John Hancock or Signator
transferred assets or liabilities to any agency known internally

as Boston Partners Ceneral Agency 103. Statenent of Undi sputed

Facts in Supp. of Def. Boston Partners’ Mt. for Summ J., at

para 15 and at Ex. 2: Def. John Hancock Life Ins. Co.’s Resp. to

Def. Boston Partners Ins.’” Req. for Adm ss., (hereinafter, Boston

Partners Ex. 2) at 11. Bost on Partners | nsurance and Boston

Partners General Agency 103 are not registered business entities.

Boston Partners Ex. 2, at 10-11. Boston Partners has presented

the affidavit of Mark Marroni, the general agent of Boston
Partners General Agency 103, which states that: 1)Boston Partners
Ceneral Agency 103 is not a successor in interest to Boston
Ceneral Agency 103 or any agency fornmerly run and/ or supervised
by Jerem ah Heal ey; and 2)nei ther John Hancock nor any of its
subdi vi si ons, agencies, individuals, representatives, agents,
servants, or enployees ever conferred any interest or liability
upon the agency known internally as Boston Partners General

Agency 103. Aff. of Mark Marroni, at paras. 12, 13.

Plaintiffs have not presented any evidence to rebut these
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assertions and rely instead on N hland’s specul ati on and
under st andi ng that Hancock Partners changed its nanme and i s now

known as Boston Partners |nsurance. See N hl and Dep., at 140.

Ni hl and did not testify that Boston Partners was the continuation
of the BGA. Rather, he assuned that the simlar nanes indicated
a simlar relationship. This is not nearly enough to establish
that Boston Partners is liable to Plaintiffs as a successor in
interest to John Hancock or to create an issue of fact regarding
the nere continuation exception. Absent a theory of successor
l[iability, there is no basis to hold Boston Partners |iable for
any of the causes of action asserted in the Anended Conpl ai nt.

As such, this Court grants Boston Partners’ notion for summary

j udgnent on all counts.

Plaintiffs' Motion to File a Second Anended Verified Conpl ai nt

Plaintiffs have noved to file a Second Anmended Verified
Conmpl aint elimnating Count VII, which alleged violations of the
Rhode Island Uniform Securities Act and addi ng counts for
apparent authority and joint and several liability against each
institutional Defendant (Counts VII and VIII respectively),
conversion agai nst Lenctke (Count |X), and successor liability
agai nst Boston Partners (Count X). The Mony Defendants, MW,
John Hancock, and Signator have objected to Plaintiffs’ notion to
anmend to add counts for apparent authority and joint and several

l[iability arguing that the anmendnents are futile because they do
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not state clainms upon which relief can be granted, and
alternatively, are unduly prejudicial at this stage of the

l[itigation. See Memin Supp. of Qop’'n. of Defs. The Mony G oup

and Mony Secs. Corp. to Pls.” Mot. to File a Second Am V.

Conpl., at 3; Def. MML Investors Servs. Inc.’s Mem of Law in

Supp. of its Oop'n. to Pls.” Mbt. to File a Second Am V. Conpl.,

at 4; Opp’'n. of Defs. John Hancock Life Ins. Co. & Signator

| nvestors, Inc. to Pls.” Mot. for Leave to File a Second Am V.

Conpl ., at 1. Boston Partners nakes the sanme objection with
respect to the proposed count against that entity for successor

l[tability. Defs.’ Cbjection to Pls.” Mot. to File a Second Am

V. Conpl., at 1-2. There has been no objection to Plaintiffs’
proposed count for conversion agai nst Lentke.

Plaintiffs’ Proposed Count VII for Apparent Authority Against
the Institutional Defendants

In order to add their new proposed Count VII for apparent
authority against the institutional Defendants, Plaintiffs nust
show that their proposal states a claimupon which relief can be

granted. See Alnedia, 50 F. Supp. 2d at 120; Schock, 21 F. Supp.

2d 115, 124 (D.R 1. 1998). The Mny Defendants, MW, and Boston
Partners argue that Plaintiffs cannot make this showi ng and thus,
the notion to anend should be denied. Once again, this Court
agrees with Defendants.

Apparent authority is an agent’s or other actor’s power to

affect its principal’s liabilities to third parties. Restatenent
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(Third) Agency 8 2.03 (Tentative Draft No. 2, 2001). To

establ i sh apparent authority under Rhode Island law, a plaintiff
must show that: 1)the principal manifestly consented to or

knowi ngly permtted the agent to exercise the principal’s
authority; 2)a third person knew of this fact and, acting in good
faith, had reason to believe and actually did believe that the
agent possessed such authority; and 3)in reliance on this
appearance of authority, the third person changed his position
and will be injured or suffer a loss if the act or transaction

does not bind the principal. Bates v. Shearson Lehman Bros.

Inc., 42 F.3d 79, 82 (1st Cr. 1994)(quoting Am Title Ins. Co.

v, East West Fin. Corp., 16 F.3d 449, 454 (1st Cr. 1994);

Calenda v. Allstate Ins. Co., 518 A 2d 624, 628 (R 1. 1986)). See

al so Lawton v. Nyman, 62 F. Supp. 2d 533, 538 (D.R 1. 1999);

Restatenent (Third) of Agency, 8 3.03 (Tentative Draft No. 2,

2001). Apparent authority may arise fromindicia of authority
given by the principal to the agent and does not have to be in
the formof a direct conmmunication to a third person. 731

Airport Assocs. v. H&M Realty Assocs., 799 A 2d 279, 283 (R I

2002) (quoting Menard & Co. Masonry Bldg. Contractors v. Marshal

Bldg. Sys., 539 A 2d 523, 526 (R I. 1988)). Wen this apparent
authority is established, a principal is liable for his or her

agent’s actions. See Restatenent (Third) of Agency, at 8§ 2.03,

crmt. c. The doctrine of apparent authority exists to pronote
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busi ness and protect a third party’s reasonable reliance on an
agency relationship. Schock, 56 F. Supp. 2d at 194.

The focus of an apparent authority inquiry is on the conduct
of the principal, rather than that of the putative agent. Bates,

42 F.3d at 82 (citing Comercial Assocs. v. Tilcon Gamm no Inc.,

998 F.2d 1092, 1099 (1st Cir. 1993)). An agent’s success in
m sleading a third party as to the agent’s authority does not,

al one, make the principal liable. Restatenent (Third) of Agency,

at 8§ 2.03, crmt c¢c. In addition, a third party’'s belief in an
agent’s authority to act on behalf of the principal nust be
reasonable. Bates, 42 F.3d at 82 (citing Rodrigues, 623 A 2d at
456). A belief resulting solely froman agent’s statenents or
conduct that is unsupported by any mani festations traceable to

the principal does not create apparent authority. Restatenent

(Third) of Agency, at 8 2.03, cnm c. Apparent authority

termnates and a principal is no |onger bound by the actions of
his or her agent when the third party receives notice that the
agent and principal have termnated their relationship or of an
event that nmekes it reasonable for the third party to infer that
the principal no | onger consents to the agent’s acting on the
principal’s behalf. Schock, 56 F. Supp. 2d at 194; Schock v.

United States, 21 F. Supp. 2d 115, 121-22 (D.RI. 1998);

Rest at enent (Second) of Agency, 8 125 & cnts. a & cC.

Plaintiffs are Unable to State a Cause of Action for Apparent
Aut hority Agai nst The Mony Def endants Because any such Authority
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Term nated Before Lentke Began Defrauding Plaintiffs.

Any apparent authority held by Lentke to act on the Mny
Def endants’ behalf term nated in the summer of 1995 when Lentke
told Dr. Fraioli that he had term nated his enploynent with the
Mony Defendants and was going to work for John Hancock. See

Frank Fraioli Dep., at 66 & 437. Once Dr. Fraioli heard this, it

was no | onger reasonable for himto infer that the Mny

Def endants had consented to Lentke's continuing to act on their
behal f. Lentke had already |eft the Mony Defendants’ enploy and
notified Dr. Fraioli of such when he told Dr. Fraioli about |2 and

began enbezzling Plaintiffs’ noney in early 1996. Frank Frai ol

Dep., at 66 & 72. At that tinme, Lenctke no | onger had any
apparent authority to act on the Miny Defendants’ behal f and

t hus, those Defendants are not |liable for the fraud that Lentke
comm tted between 1996 and 2001. It would be futile for
Plaintiffs to anend the Conplaint to add a count all eging
apparent authority against the Mony Defendants because that is
not a claimupon which relief can be granted. Therefore,

Plaintiffs’ notion to do so i s deni ed.

Plaintiffs are Unable to State a Cause of Action for Apparent
Aut hority Agai nst MVL Because there is no Evidence that
Plaintiffs Relied on or Dealt with MML with Respect to their
| nvestnents in |2

It would also be futile to add a count for apparent
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authority agai nst ML because there are no facts that would
establish the required elenents of that cause of action. As to
the first elenment of an apparent authority claim it was

i npossible for MML to manifest to Plaintiffs its consent for
Lentke to act on MML's behalf with respect to |2 because
Plaintiffs never dealt wth anyone from MW until early 2002 and

after Lentke's fraud was uncovered. See Louise Fraioli Dep., at

286. Dr. Fraioli’s deposition testinony precludes Plaintiffs
fromestablishing the second and third elenments required for
apparent authority because Dr. Fraioli acknow edged that he
relied on his personal trust in Lenctke rather than any statenents
or actions by MM. when he decided to open his |2 accounts. Frank

Fraioli Dep., at 397. This trust and Dr. Fraioli’'s investnents

in 12 began before Lentke becane affiliated with MML. See id.
Therefore, the evidence before this Court does not support a
claimfor apparent authority against MWL.

Plaintiffs argue that Lenctke led themto believe that they
were MWL custoners by stating that Plaintiffs’ three children had
MW insurance policies and by giving Dr. Fraioli a business card

fromMVM.. Pls.” Opp'n. to MM, at 6, 15; Pls.’ Concise Statenent

of D sputed Facts Pursuant to Local Rule 12.1, at Ex. D

However, Plaintiffs’ testinony that they never opened accounts
with MM, did not visit MM’ s offices, never received any

statenents fromor wote any checks to MV, and were unaware that
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Lenctke was working for MVML nmakes it inpossible for Plaintiffs to
reasonably believe that MWL authorized Lenctke to act on its

behal f with respect to 12 See Frank Fraioli Dep., at 404; Louise

Fraioli Dep., at 285 & 290.

The above facts are identical to those presented to the

First Crcuit in Bates v. Shearson Lehman Brothers, 42 F.3d 79,

81 (1st Cr. 1994), where the defendant’s agent diverted
$70,000. 00 of the plaintiff’s funds into the agent’s personal
account. The Court found no evidence of any representation or
conduct by the defendant to nake it reasonable to concl ude that
t he agent had the apparent authority to act on the defendant’s
behal f because the plaintiff had no accounts with, never wote a
check to, and was never told that her funds would be invested
with the defendant. [d. at 82-3. The facts and result in this
case are the sane: Plaintiffs are unable to state a claimfor
apparent authority against MML. Therefore, anmending the

Conpl aint to add such a claimwould be futile and Plaintiffs’

nmotion to do so hereby, is denied.

There is no Evidence to Support a Cdaimfor Apparent Authority
Agai nst Boston Partners Because Boston Partners is Neither a
Successor in Interest to any John Hancock Entity nor Related to
Lentke and his Activities with |2

Plaintiffs notion to anend to add a count for apparent
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authority agai nst Boston Partners nust al so be deni ed because
Plaintiffs do not present any facts to make this a viable claim
upon which relief can be granted. As discussed above, Boston
Partners is neither a successor in interest to any John Hancock
entity nor a registered business entity inits ow right. Lentke
and Heal ey never worked for Mark Marroni, the general agent of

Boston Partners. Aff. of Mark Marroni, at paras. 1 & 6.

Therefore, it was inpossible for Marroni or Boston Partners to
mani f est any consent to Plaintiffs that Lenctke was authorized to
act on Boston Partners’ behalf. Plaintiffs have not presented
any evidence that woul d nmake it reasonable for themto rely on
Lenctke as a Boston Partners’ agent when they nmade their decisions
toinvest in 12 Since Plaintiffs lack the evidence to present a
vi abl e claimfor apparent authority against Boston Partners,
addi ng such a count would be futile and thus, their notion to
amend nust be deni ed.

There is Evidence that Dr. Fraioli Relied on Lentke’'s

Rel ati onship with John Hancock when he Decided to Invest in |2 and

thus, it would not be Futile to add a Count for Apparent
Aut hority Agai nst John Hancock and its Subsidiary, Signator.

It would not be futile to anmend the Conplaint to add
al l egations that Lentke acted with the apparent authority of John
Hancock and its subsidiary, Signator. The evidence presented
i ndi cates that Lentke became an agent and regi stered
representative of John Hancock in June of 1995, wth his

enpl oyment contract denonstrating John Hancock’s consent for
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Lencke to act on its behalf. See Lenctke Dep., at 128. Dr .

Fraioli knew that Lentke was a John Hancock registered
representative and believed that anything Lencke sold hi mwas

endorsed by that entity. Frank Fraioli Dep., at 91. Although

Dr. Fraioli did not know the exact relationship between |? and
John Hancock, Dr. Fraioli believed that Lentke had told himthat
| 2 was endorsed by John Hancock. Id., at 91. Dr. Fraioli relied
on Lentke’s relationship with John Hancock when he made the
decisions to invest in |2 as evidenced by his belief that the
relationship allowed Dr. Fraioli to “sleep better at night,” id.
at 402, and nmade himnore confident, secure, and confortable with
what Lentke was doing with his noney. Id., at 65 & 90. Unlike
the situation wwth MW, Plaintiffs received checks from John
Hancock, id., at 132, paid attention to how their John Hancock
stock was doing, i1id., at 379, and called John Hancock at one
point to inquire as to why one of their insurance policies had
| apsed. 1d., at 135. This testinony supports the elenents of a
cause of action for apparent authority and negates any argunent
that it would be futile to anmend the Conplaint to add such a
count agai nst John Hancock and Si gnat or

John Hancock and Si gnator argue that anmendi ng the Conpl ai nt
woul d cause them undue prejudi ce because di scovery has cl osed and
alternatively, even if discovery were reopened, they would incur

addi tional expenses in deposing or redeposing wtnesses. Qop’'n.
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of Defs. John Hancock Life Ins. Co. & Signator Investors, Inc. to

Pls.” Mot. for Leave to File a Second Am V. Conpl., at 1. An

undue delay in seeking to anend a conpl aint may be a sufficient
basis for denying | eave to anmend when granting the notion wll

further delay the proceedings. Harvey v. Snow, 281 F. Supp. 2d

at 380. In Harvey, this Court denied a notion to anend to add an
additional plaintiff citing undue del ay because di scovery would
have to be reopened in order to exam ne previously undi scussed

issues of liability. See id. (discussing Acosta Mestre v. Hilton

Int’l. of Puerto Rico, 156 F.3d 49, 51 (1st G r. 1998)).

Unli ke Harvey, Plaintiffs do not seek to add an entirely new
party in a manner that would further delay this litigation.
Rather, Plaintiffs seek to assert a cause of action that was
uncovered during the extensive depositions of Heal ey, Lentke, and
Dr. Fraioli taken by all of the parties in this case, including
John Hancock and Signator. This Court does not see any need to
re-open those depositions or any undue del ay or prejudice
resulting fromallowng Plaintiffs to anmend their Conplaint.

Amendi ng the Conplaint, albeit a second tine, to allege
apparent authority agai nst John Hancock and Signator clarifies
one of the grounds on which Plaintiffs base their clainms for
relief. For exanple, Count IIl of the Anended Conpl ai nt seeks
damages for alleged fraud and m srepresentation that may be

attributable to John Hancock and Signator on a theory of apparent
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authority, whereas other counts, such as those for negligent
hiring and supervision (Count 1) or for violations of the
Securities Act (Count V) seek to hold those Defendants |iable for
their owm alleged acts and om ssions with regard to Lentke.

Unli ke the situation presented in Harvey, Plaintiffs’ proposed
amendnents pertaining to the all eged apparent authority of John
Hancock and Si gnator do not inject any new theories or parties
into this case. Instead, they clarify a ground for recovery,
whi ch may have existed when Plaintiffs filed their initial
Conmpl ai nt and t hroughout discovery. As such, it would not be
prejudicial to allow Plaintiffs to anmend the Conplaint at this
point. Unlike the sanme proposed anmendnent with respect to the
Mony Defendants, MWL, and Boston Partners, Plaintiffs have

al l eged facts that woul d support a cause of action for apparent
authority agai nst John Hancock and Signator. Therefore,
Plaintiffs’ notion to anmend and add their proposed Count VII
agai nst John Hancock and Signator is granted.

Plaintiffs’ Proposed Count VIII for Joint and Several Liability
Agai nst Each Institutional Defendant

Plaintiffs seek | eave to anend the Conplaint to add a cause
of action for joint and several liability for each institutional
Def endant’s alleged failure to properly control and/or supervise
Lentke and for allow ng Lentke to engage in his schene of fraud

and enbezzlenent. See Pls.’ Proposed Second Am V. Conpl. at

para. 78. However, joint and several liability is a request for
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relief or a rule of contribution: it is not a cause of action.

See Tilcon Capaldi, Inc. v. Feldman, 249 F.3d 54, 62 (1st Crr

2001) (noting that at common |aw, the phrase “joint and several”

refers to the liability of nultiple wongdoers); Dellefave v.

Access Tenps., Inc., No. 99 Cv. 6098, 2000 W. 45720 at *3

(S.D.NY. Jan. 19, 2000)(dismssing a claimfor joint and several
liability because it did not state a cause of action); accord

Chase-VWal ton El astoners, Inc. v. Bennett, No. 02-1304, 2002 W

31235508 at *7 (Mass. Super. Cct. 1, 2002); Ahned v. ol dberg,

No. 99-0046, 2001 W. 1842390 at *4 (D.N.Mar.l. Mar. 1, 2001);

Qudaitis v. Geat Atl. & Pac. Tea Co., Inc., No. 97007423, 1998

W 46263 at *2 (Conn. Super. Jan. 26, 1998). Therefore, anendi ng
the Conplaint to allege joint and several liability against each
institutional Defendant would be futile because it would fail to
state a clai mupon which relief could be granted. As such,
Plaintiffs’ notion to anmend is denied with respect to their
proposed Count VIII.
Plaintiffs’ Proposed Count | X for Conversion Agai nst Lentke
Plaintiffs al so propose anending the Conplaint to add a
count for conversion against Lencke. Plaintiffs allege that
bet ween 1996 and 2001, Lentke intentionally and purposefully took
funds provided to himby Plaintiffs and converted those funds to

his owmn use. Pls.’ Proposed Second Am V. Conpl., at para. 85.

Lencke has not filed any objection to Plaintiffs’ notion to anmend
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wWth respect to this proposed count since he has already been
def aul t ed.

In order to state a cause of action for conversion under
Rhode Island law, a plaintiff nmust allege and prove that the
def endant took and exercised control over the plaintiff’s
property without the plaintiff’'s perm ssion and in a manner
inconsistent with the plaintiff’s legal right to possession of

that property. See DeChristofaro v. Machala, 685 A 2d 258, 262

(R 1. 1996); Fuscellaro v. Indus. Nat’'l. Corp., 368 A 2d 1227,

1230 (R 1. 1977)(citing lavazzo v. R 1. Hosp. Trust Co., 155 A

407, 408 (R 1. 1931)); Terrien v. Joseph, 53 A 2d 923, 925 (R |

1947). In this case, it is undisputed that Lentke used |2 to take

and exercise control over Plaintiffs’ noney. Statenent of

Undi sputed Facts in Supp. of Def. MML Investors Servs. Inc.’'s

Mt. for Summ J., at pg 6. Wile the evidence produced thus far

denonstrates that Dr. Fraioli gave Lentke perm ssion to invest
Plaintiffs’ nmoney in 12 he did so under the inpression that he
woul d get a better rate of return and build up his investnent

portfolio. 1d. at 4,7; Frank Fraioli Dep., at 430. Lentke never

i nvested these funds as prom sed and instead converted them
w thout Plaintiffs perm ssion or know edge, for his own use in
devel opi ng and mai ntai ning an extravagant lifestyle. Statenent

of Undi sputed Facts in Supp. of Def. MM Investors Servs. Inc.’'s

Mot. for Suimm J., at 6. See al so, Lenctke Dep., at 231.
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Plaintiffs have all eged and the evidence presented supports a
cause of action for conversion agai nst Lenctke such that it would
not be futile to so anmend the Conplaint. Therefore, this Court
grants Plaintiffs’ notion to add Count |X for conversion against
Lentke.

Plaintiffs’ Proposed Count X for Successor Liability Agai nst
Boston Partners

Plaintiffs ask this Court for |leave to anend to add their
proposed Count X alleging successor liability against Boston
Partners. Allowing Plaintiffs to do so would be an exercise in
futility for the reasons previously discussed with regard to
Boston Partners’ Motion for Summary Judgnent. Therefore,

Plaintiffs’ notion to add their proposed Count X is deni ed.

V. Concl usion

For the foregoing reasons, the Mny Defendants, MW, and
Boston Partners are entitled to summary judgnent on all counts
asserted against themin the Anended Conplaint. Plaintiffs’
Motion for Leave to File a Second Anended Conplaint is granted in
part and denied in part. That notion is denied with respect to
the foll ow ng proposed counts: Count VII alleging apparent
authority agai nst the Mony Defendants, MM., and Boston Partners;
Count VII1I alleging joint and several liability against each
i nstitutional Defendant; and Count X alleging successor liability

agai nst Boston Partners. Plaintiffs’ notion to anend is granted
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with respect to their proposed Count VII alleging apparent
authority agai nst John Hancock and Signator and Count | X alleging
conver si on agai nst Lentke.

As a result of this disposition, the Mony Defendants, MW,
and Boston Partners will be entitled to judgnent at the
appropriate tine in this case. Wat remains are all counts
asserted in the Anended Conpl ai nt agai nst John Hancock, Signator,
and Lentke and the counts for apparent authority and conversi on,
which Plaintiffs now have | eave to add. This Court also has a
pending notion by Plaintiffs to enter a final default judgnent
agai nst Lentke. The Court will not consider that matter until
all other clains are resolved, and no judgnments shall enter until

all clains have been resol ved.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge

August 4, 2004
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