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After a long journey through the federal judicial system
this case has at |ast reached its denouenent. This Court is now
prepared to render its decision on the nmerits follow ng a bench
trial. Plaintiffs (collectively, “Ross-Sinons”) allege that
def endant Baccarat, Inc. (“Baccarat”) breached the ternms of a
settl ement agreenent that disposed of an antitrust lawsuit filed
by plaintiffs in 1993. To renedy these di sputed contract
violations, plaintiffs seek equitable relief requiring Baccarat
tolive up to the terns of its prom se. For the reasons outlined
bel ow, this Court rules in favor of three plaintiffs and agai nst
the two others. The successful plaintiffs are entitled to a
per manent injunction enforcing the bargain they made with
def endant .

|. Standard of Law for Bench Trials



Pursuant to Federal Rule of Cvil Procedure 52(a), this
Court may enter judgnent followng a trial without a jury. See
Fed. R Cv. P. 52(a). |In crafting a decision follow ng a bench
trial, the Court “shall find the facts specially and state
separately its conclusions of law thereon.” 1d. It is within
the purview of the trial court to weigh the credibility of
w tnesses for the purpose of making findings of fact. See id.
The follow ng findings of fact are based upon the evidence
presented during the three days of trial conducted before this
Court wthout a jury.

1. Findings of Fact

In 1992 Baccarat and Ross-Sinons settled an antitrust suit
filed by Ross-Sinons. The suit alleged that Baccarat, the
nonpareil manufacturer of French lead crystal, inproperly refused
to deal with Ross-Sinons, a Rhode Island-based retailer of |uxury
items. In addition, Ross-Sinons inplicated two producers of fine
French dinnerware and alleged that all three were conspirators in
a horizontal pricing arrangenent. The president of Baccarat at
the time, Francois-Hugues de Montnorin (“de Montnorin”),
expl ai ned that Baccarat’s refusal to sell its products to Ross-
Sinons was notivated by the manufacturer’s dislike of the
retailer’s marketing and pricing policies. According to the
terms of this agreenent (“1992 Agreenent”), titled “Agreenent of

Conmprom se and Settlenent” and dated Novenber 24, 1992, the pact



was i ntended by the parties to resolve once and for all the
busi ness di spute between the manufacturer and retailer.
Accordingly, the docunment explained that the parties “desire to
reach a conprom se and settlenent of the aforenentioned |egal
action.”

The 1992 Agreenment called for Ross-Sinons to dismss its
| awsuit w thout prejudice in exchange for business concessions
from Baccarat. Baccarat agreed to recogni ze Ross-Si nbns as an
aut hori zed deal er of Baccarat products, a status that entitled
the retailer to “purchase and resell such products at such prices
and upon such terns as are available to other authorized
deal ers.”

Significantly, Baccarat agreed to subject its relationship
Wi th Ross-Sinons to several negative covenants included in the
settl enment docunent. The nost inportant provision stipulates
that Baccarat “will not term nate Ross-Sinons’ status as an
aut hori zed deal er, nor otherw se discrimnate agai nst Ross-Si nbns
in any manner, as a result of any failure or refusal by Ross-
Sinons to adhere to suggested resale prices or due to Ross-
Sinons’ marketing through direct-nmail catalogs.” Finally,
Baccarat prom sed to keep an open mnd if Ross-Si nons sought
aut hori zed deal er status for new retail branches: “Baccarat

will in the future consider all applications by Ross-Si nons

for appoi ntnment and authorization of additional store |ocations



not expressly covered by this Agreenent under the sanme standards
generally applied to other authorized dealers . . . .7

The 1992 Agreenment stated no term of duration. However,
several witnesses at trial indicated that the parties intended to
establish a long-termrelationship. De Montnorin testified that
Baccarat always entered into partnerships with retailers for the
| ong haul and that the arrangenent with Ross-Si nbns was no
different fromany other in this respect. In fact, the
negoti ators di scussed expanding their relationship in the future
and de Montnorin told Ross-Si nons executives of Baccarat’s |ong-
term phi | osophy of doi ng busi ness.

Thi s new arrangenent was a marked change from Baccarat’s
| ong-standing attitude towards Ross-Sinons. De Montnorin
testified that Baccarat had refused to sell its products to Ross-
Sinons for years because of Ross-Sinons’ discounting practices,
whi ch were regarded as too décl assé by the grande dame of French
crystal. According to its president, Darrell Ross (“Ross”),
Ross- Si nons had devel oped a niche in the | uxury goods nmarket as a
di scount retailer of high-end goods. Furthernore, approximately
ei ghty-five percent of the retailer’s sales are generated by its
cat al og business, although it al so operates several showoons in
Rhode |sland and el sewhere. Each Ross-Sinons catalog |ists
prices for nearly all itens at bel ow suggested retail along with

“conparison” prices that show the manufacturers’ suggested retai



prices. |In sonme cases, the discounts reach fifty percent. The
strategy works. Wth gross sales of nearly $150 million

annual Iy, Ross-Sinons has becone one the nation’s | argest
retailers of |uxury goods such as jewelry, crystal, and

di nner war e.

Yet for years before capitulating in 1992, Baccarat’s
managenent was unswayed by the success of the nerchant they
deened a | uxury goods parvenu. De Mntnorin explained that
di scounting was an anathenma to an i mage-consci ous conpany |ike
Baccarat. This faux pas by Ross-Sinons notivated Baccarat’s
refusal to sell. The managers of the crystal naker thought that
exposing its products to such resale tactics would cheapen the
allure of the Baccarat nane. Selling to Ross-Sinons would al so
interfere with the “understandi ng” between Baccarat and its
retail dealers on resale prices. De Montnorin testified that al
retailers with whom Baccarat dealt in 1992 understood that
abi di ng by the manufacturer’s suggested resale prices was de
rigueur for nmenbers of Baccarat’'s list of suitable nerchants.
Baccarat never opened an account with a deal er who was known to
sell at a discount. Ross-Sinons was |left outside this exclusive
cl ub because Baccarat knew the retailer wouldn't play al ong.
Ross-Sinons tried to change the rules of Baccarat’s game when it
filed an antitrust lawsuit in 1992 alleging that Baccarat

enforced an illegal resale price nmaintenance program



Wth that history fresh in their mnds, the parties executed
the 1992 Agreenent and began a nore am able rel ationship.

Nei t her side expressed dissatisfaction with what soon becane a
financially fruitful relationship for both manufacturer and
retailer. Sales of Baccarat crystal by Ross-Sinons reached $1
mllion annually follow ng the signing of the peace accord,
maki ng the di scounter one of the largest sellers of Baccarat in
the eastern United States. This detente was suddenly disrupted
in the fall of 1994 when a new president took the hel mof the
crystal naker.

Jean Luc Negre (“Negre”) replaced de Montnorin as president
of Baccarat in Cctober 1994. A veteran of the |uxury goods
busi ness, he quickly decided that changes were necessary in the
conpany’s strategy. Negre believed that Baccarat products were
overdi stri buted and when he saw Baccarat crystal in Ross-Sinons
showoomin Atlanta, his suspicions were confirned. Negre
| abel ed this store a catal og show oom and consi dered Ross- Si nons
a mail-order conpany. Neither of these channels was an
appropriate venue for Baccarat products in Negre s m nd.

The new president of the crystal maker soon becane aware of
the 1992 Agreenent. He was advised by counsel that the agreenent
was termnable at will. At trial, he testified that he couldn’'t
believe that a distribution contract could be perpetual. Based

on Negre’s own trial testinony, it is clear that the new



presi dent believed that Ross-Sinons was a drag on Baccarat’s

i mage and that he intended to sever Baccarat’'s relationship with
the retailer as part of his overall goal of enhancing the
conpany’s i nmage.

Negre revealed this hostile attitude toward the di scounter
at an industry neeting in New York at Baccarat’s showoomin
Cctober 1994. It was the first-ever téte-a-téte between Ross and
Negre. Wen Ross approached Negre, the latter quickly took aim
at what had been bothering him Negre’'s opening salvo: “Wy
does Ross-Sinons discount?” Unsatisfied with Ross’s expl anations
of a successful retail strategy, Negre pressed on with his
attack, lecturing Ross about the inappropriateness of openly
di scounting luxury itenms and explaining that no one else in the
busi ness advertises such price departures. The two nen reached
no understandi ng regarding the future of their business
rel ati onship. The conflict deepened.

In the sumrer of 1995, Baccarat refused to approve an
aut hori zed deal ership for a new Ross-Sinons’ store slated to open
in Raleigh, North Carolina. Negre and Howard Hyde, Baccarat’s
vi ce-president for marketing, testified that the conpany decided
to inpose a noratoriumon new deal ership |ocations while it pared
back its distribution system and devel oped the manufacturer’s
first official authorized dealer program Al though Ross and Hyde

spoke in April of that year about the plans for the Ral eigh



store, there is no evidence in the record that Hyde guaranteed
that the new store would be granted authorized deal er status.
Despite the noratorium Baccarat allowed two new venues openi ng
in 1995 to carry its products, a Nieman Marcus store and a

Bl oom ngdal e’s. Negre explained at trial that these exceptions
wer e made because both outlets had been planned for several years
before the ban on new deal ershi ps was i npl enent ed.

Ross- Si nons encountered other problens during its inpasse
with the crystal nmaker’s new regine. Baccarat introduced several
new styles of stemware in 1995 and offered themonly to a sel ect
fewretailers. Again, Ross-Sinons failed to make Baccarat’s “A-
list.” For exanple, Negre explained at trial that the “LalLande”
pattern was offered to twenty-five to thirty dealers. According
to Negre, all of these deal ers operated proper showoons. Ross-
Sinons, he maintained, was ineligible for such a special product
because its catal og show oons were i nappropriate settings for the
pronotion. Negre also explained at trial that he did not believe
it proper to sell *LalLande” through catalogs. |In addition to
this snub, Baccarat refused to provide Ross-Sinons with at | east
two ot her new stemnare patterns, “Lyra” and “Vega,” and one
decorative crystal gift item the “CGolfer,” in 1995. Baccarat
officials referred to such itens as “excl usives.”

Based on the evidence adduced at trial, this Court finds

that Baccarat’s refusal to provide Ross-Sinons with these new



product lines was notivated, at least in part, by the disdain for
Ross- Si nons’ di scount pricing harbored by Baccarat nanagenent,
Negre in particular. On the witness stand, Negre vehenently
advocated his view that |uxury goods should not be sold at a
discount. At his first nmeeting with Ross, he badgered the
retail er about Ross-Sinons’s discounting strategy. Negre could
not understand why a conpany with “beautiful” stores would

di scount. Despite his positive inpression of the aesthetics of
Ross-Sinons’s Atlanta store, Negre conceded at trial that he

t hought Ross-Si nons was bad for Baccarat’s inmage. Negre noted

t hat having Baccarat itenms in Ross-Sinons’s catal ogs created an
“i mage problent for the crystal manufacturer par excellence. He
al so admtted that Ross-Sinons did not receive “exclusives”
because the retailer was a drag on the prestige of the
manuf act ur er.

The coup de grace to the relationship canme in Cctober 1995
when Negre unveiled a tactic that would dramatically alter the
partnership. Negre intended to alleviate two troubl esone
concerns tout de suite: Baccarat’'s overdistribution and Ross-
Sinons.  An announcenent from Negre dated COctober 17, 1995
trunpeted the | aunching of the new managenent’s pi éce de
rési stance, an “Authorized Deal er Prograni (“Proposed Agreenent”)
ai med at “enhancing the overall image and prestige throughout the

United States of [Baccarat’s] world renowned nane.”



Participation in the new programwas mandatory for all dealers
who wi shed to continue buying product from Baccarat. The
deadl i ne for subm ssion of an executed Proposed Agreenment was
Decenber 15, 1995. Ross-Sinons refused to sign the docunent.

| nst ead, Ross appealed to Negre for changes in certain terns of
t he Proposed Agreenent that he believed were inimcal to Ross-
Sinons’ way of doing business. Ross also argued that inposition
of these terns on the retailer by Baccarat constituted a
violation of the 1992 Agreenent. But the new programwas a fait
acconpli. Negre refused to budge on any issue and insisted that
Ross- Si nons participate in the programexactly as it had been
desi gned by Baccarat or not at all.

The Proposed Agreenent represented a substantial departure
fromBaccarat’s prior |aissez-faire nmethod of managing its deal er
relationshi ps. Mst disconcerting to Ross-Si nons was paragraph
nine of the new contract. Baccarat managenent understood t hat
for a dealer in luxury goods, danage to reputation is often an
irreparable injury. Therefore, they sought to protect their
conpany’s imge through the new agreenent. In this section, the
participating deal er agrees not to “engage in any advertising or
pronotional practices which are danaging to the inage, prestige
and goodwi || of Baccarat products and the BACCARAT trademark.”
The docunent reserves for Baccarat the exclusive right to judge

whet her a practice danmages Baccarat’s inmage. Two subsections in
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particul ar struck Ross-Sinons hard. Paragraph 9(d) (i) provided:

Deal er shall not advertise or market Baccarat products in or

t hrough any of the follow ng vehicles or nedia which shal

be consi dered damaging to the Baccarat inage and prestige:

(1) Any publication, catal ogue, or broadcast nedia
programwhich is nore than twenty-five percent (25%
devoted to pronoting sal es of nmerchandi se at off price,
conparison price or discontinued itens.
G ven Negre’'s opinion that Ross-Sinons's stores were catal og
show oons, the retailer was al so concerned that paragraph 9(e)
provi ded that deal ers “not use catal ogue show oom ner chandi se
formats” for the sale of Baccarat products.

Violation of any of these terns entitled Baccarat to
termnate the dealer’s authorized status. Ross-Sinbns managenent
expressed specific concerns with the Proposed Agreenent to
Baccarat officials and suggested that the two parties negotiate a
conprom se. Ross-Sinons, fearing that the Proposed Agreenent
woul d be its own “suicide note,” refused to sign after Negre
rebuffed the retailer’s attenpt at a truce. The Decenber 15,
1995 deadl i ne passed and in January 1996, Baccarat refused to
fill orders from Ross-Si nons.

Baccarat officials explained at trial that since the conpany
| aunched t he new aut hori zed deal er program all participating
deal ers advertise Baccarat products at suggested retail prices.
The advertising restrictions in the Proposed Agreenent forced

several dealers to change their marketing approaches, including

Bl oom ngdal e’ s, Macy’s, and Mchael C. Fina, which changed its
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entire corporate imge. Ross-Sinons remains as the only Baccar at
dealer in the country selling the crystal goods at discounted
prices and advertising themin catalogs with conparison prices.
This Court finds that Baccarat’s refusal to negotiate any of
the terns of the Proposed Agreenent was notivated, at least in
part, by Baccarat’s desire to rid itself of the successful, but
troubl esonme, retailer. As this Court expl ai ned above, Negre was
unabl e to overcone his contenpt for a bourgeois retail strategy
commtted to discounting all types of |luxury goods. That his
personal disdain for Ross-Sinons’s raison d etre spilled over
into his dealings with the retailer is unsurprising and | ogical.
Because this Court’s prelimnary injunction, affirmed on
appeal , requires Baccarat to continue dealing with plaintiffs,
the retailer has suffered little harmso far. However,
termnation of its Baccarat authorized dealer status in the
future woul d damage Ross-Sinons’s business in a serious, if
unquantifiable, way. As several w tnesses, including Negre,
Hyde, and Ross, attested to at trial, Baccarat is a premere
brand of crystal. The conpany also distributes in the United
States several de luxe lines of dinnerware. Ross-Sinons bills
itself as a |luxury goods nerchant with a conprehensive nenu of
offerings. As Ross explained at trial, Baccarat rests at the
pi nnacl e of the crystal goods pyram d. As such, this Court

agrees with Ross-Sinons that the association of Baccarat with

12



Ross- Sinons | ends an irrepl aceabl e degree of prestige to the
Ross- Sinons i mage. Negre explained that Baccarat products are
hand-crafted and held to exacting standards. But quality al one
does not account entirely for the prestige of Baccarat’s oeuvre.
The Baccarat president described the conpany’ s |Iong history of
catering to the world s social and financial upper crust by
desi gning the finest and nost fashionable crystalware. As

def endant’ s president was eager to acknow edge, Baccarat is a
unique item no substitute can be found on the market for these
speci al products and the cachet attached to their |abel. Ross-
Sinons’s inability to provide its custoners with Baccar at
products along with the absence of this brand fromits catal ogs
and showoons would harmthe retailer’s reputation within the

I mage-consci ous | uxury goods busi ness.

Term nation of Ross-Sinons as an authorized Baccarat deal er
would harmthe retailer in another way. Ross-Sinons operates a
bridal registry with 10,000 to 12,000 participants. This program
generates $50 nmillion annually for plaintiffs. |In 1996, over 260
registry brides selected Baccarat itens. These brides accounted
for slightly nore than $100,000 in sal es of Baccarat products.
Mary Morris, Ross-Sinons’s vice-president for nerchandi sing,
expl ai ned that many participating denoiselles who sel ect Baccar at
crystal products also order many ot her types of goods from Ross-

Si nons, such as silverware and dinnerware. According to Mrris,
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if Baccarat were renoved as an option, many of the brides who
desire Baccarat itens would choose to register el sewhere.
Furthernore, the registry programin many cases creates a life-
long retail relationship between Ross-Sinons and the bride’s
famly. As years pass, individual itens need to be repl aced,
househol ds expand and require additional products, and famlies
soneti mes choose to upgrade their passé crystal, silverware, or
di nnerware services. Therefore, loss of a bride s participation
in the registry program because of Ross-Sinons’s inability to
provi de Baccarat products is likely to result in the |oss of many
years of that custonmer’s business. Such |osses, while real, are
i npossible to calculate with any degree of reliability.

I11. Procedural Hi story

Cogni zant of these potential |osses, plaintiffs were
unwi Il ling to et Baccarat wite |le dernier not. Ross-Sinons
filed suit in 1996 in Rhode Island Superior Court alleging breach
of the 1992 Agreenent and tortious interference by Baccarat.
After defendant renoved the suit to this Court, Senior Judge
Francis J. Boyle granted plaintiffs a prelimnary injunction.
The order granting a prelimnary injunction required Baccarat “to
i mredi ately resune dealing with Ross-Sinons in accord with the
terms of the 1992 Agreenent.” See Order of May 16, 1996, at 11
Baccarat’s appeal of Judge Boyle's order was rejected by the

United States Court of Appeals for the First Grcuit. See Ross-
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Si nons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 20-21

(st Cr. 1996) (affirmng the grant of a prelimnary
i njunction).

This witer was assigned this case in August 1997. 1In
Septenber 1998, this Court issued a witten decision disposing of
several defense notions: a notion for summary judgnent on al
counts, a notion to strike plaintiffs’ claimfor punitive
damages, and a notion to dism ss a count alleging violations of

the prelimnary injunction. See Ross-Sinons of Warwick, Inc. V.

Baccarat, Inc., 182 F.R D. 386 (D.R 1. 1998). In that decision,

this Court determ ned that although one count of the Anmended
Conpl aint was fatally defective, the central breach of contract
claims of plaintiffs’ case would survive the chall enge of
defendant’s di spositive notion. The parties delivered opening
statenents in a bench trial on February 17, 1999. At the close
of plaintiffs’ evidence, this Court granted defendant’s notion to
dism ss the tortious interference count.

Therefore, four counts remain for determnation by this
Court. Count | alleges that term nation of Ross-Sinons as an
aut hori zed deal er constituted a breach of contract by Baccarat.
Count 11 alleges that Baccarat’s refusal to approve authorized
deal er status for new Ross-Sinons | ocations also constituted a
breach of contract. |In Count |11, plaintiffs assert that

Baccarat’s actions violated the covenant of good faith and fair
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dealing inplicit in the 1992 Agreenent. The final surviving
claim Count V, seeks a permanent injunction prohibiting Baccar at
fromdi scrimnating agai nst Ross-Sinons as an authorized deal er.
At the close of the trial, the Court took these issues under
advi senrent and additional briefs were filed in preparation for
this fin de guerre.
V. Applicable Law

A. Breach of Contract

This Court explained in its previously published decision in
this case that Rhode Island courts favor the settlenment of

di sputes outside of the litigation process. See Homar, Inc. V.

North Farm Assocs., 445 A 2d 288, 290 (R 1. 1982); cf. Mathewson

Corp. v. Allied Marine Indus., Inc., 827 F.2d 850, 852 (1st GCr

1987) ("As any litigator or judge can attest, the best case is a
settled case."). Settlenent agreenents are treated as contracts
and enforced under the rules governing contracts generally. See

Red Ball Interior Denolition Corp. v. Pal madessa, 173 F.3d 481,

484 (2d Cir. 1999); Mthewson Corp., 827 F.2d at 852-53; see also

| nterspace Inc. v. Mrris, 650 F. Supp. 107, 109 (S.D. N Y. 1986)

(hol di ng that under general contract principles, a settlenent
agreenent "is binding despite the fact that it was never
submtted for court signature and filing"). These agreenents are
“as binding as any contract the parties could nake, and as

binding as if its ternms were enbodied in a judgnent.” 15A Am
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Jur.2d Conprom se and Settlenent 8§ 25 (1976).

At its first line of defense, Baccarat attenpts to rehash
failed argunments initially nmade in support of its notion for
summary judgnent. Defendant asserts that certain defects in the
1992 Agreenent underm ne the vitality and circunscribe the
duration of that contract. Au contraire. The 1992 Agreenent is
a valid contract, supported by sufficient consideration, and
definite enough to be enforced according to its own terns by this

Court. See Ross-Sinons of Warwick, Inc., 182 F.R D. at 395-98.

Because the terns of the contract are clear and unanbi guous, “the
task of judicial construction is over and the Court wll enforce

those terns as they are witten.” Flanders & Medeiros Inc. v.

Bogosi an, 868 F. Supp. 412, 419 (D.R 1. 1994) rev'd on other

grounds, 65 F.3d 198 (1st Cr. 1995).

This Court’s previously published decision in this case al so
expl ai ned that the 1992 Agreement “falls within the well -
establ i shed category of contracts that term nate upon the

happeni ng of a specific event.” Ross-Sinons of Warwi ck, Inc.,

182 F.R D. at 395. The plain | anguage of the contract prohibits
Baccarat fromtermnating its relationship wth Ross-Si nons
because of the retailer’s discount pricing policy or its catal og
sales strategy. See id. at 396. However, “[w] ere Ross-Sinons to
materially breach [Baccarat’s standard terns of doi ng business],

Baccarat would be justified in termnating the agreenent.” |d.
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The potentially long-termnature of this arrangenent is not
so unusual. Despite Negre' s protestations to the contrary, the
1992 Agreenent is not a distribution contract. See id. at 395.
As this Court, as well as the First Grcuit, has explained, the
1992 Agreenent is “an agreenent for the settlenent of a lawsuit.”

Id.; see Ross-Sinons of Warwick, Inc., 102 F.3d at 17 (“[T]he

parties to the 1992 Agreenent intended first and forenost to
settle the antitrust litigation.”).

As a vehicle for the resolution of an antitrust dispute, the
1992 Agreenent is akin to a consent decree disposing of an
antitrust prosecution brought by the governnent. As in the case
of public antitrust controversies, the conplainant in this case
was concerned that the of fendi ng conpany was i nproperly
restricting the free flow of the stream of commerce.
Specifically, Ross-Sinons alleged that Baccarat conspired with
others to prevent Ross-Sinons, a discounter, fromdealing in
certain luxury goods and underm ning the conspirators’ schene of
price regulation. De Mntnorin confirmed the basics of
Baccarat’s schene. The natural nethod of atoning for such an
of fense upon the marketplace is to undertake a prom se to dea
fairly in the future with the victins of the inproper business
practice. To achieve this end short of trial in the public
sector, the federal governnent often negotiates consent decrees

with the targeted busi nesses.
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As practitioners in the antitrust field know, consent
decrees often “continue in force for an indefinite and unlimted
period.” ABA Antitrust Section, Antitrust Consent Decree Munual
62 (1979). Although such agreenents can also be limted to a
finite duration, such as ten or twenty years, they have
traditionally required conpliance by the offendi ng conpany for an
unspecified time. See Practicing Law Institute, Governnental
Antitrust Investigation and Enforcenent by the U S. Departnent of

Justice, 524 P.L.I./Corp. 341, 360 (1986); Note, Flexibility and

Finality in Antitrust Consent Decrees, 80 Harv. L. Rev. 1303,

1305 (1967).

Accordingly, enforcenent of the 1992 Agreenent for a |ong
period of time, while Ross-Sinons conplies with its terns, is an
al toget her appropriate treatnent of the settlenent. Wiile it is
true that in the abstract “the constructs of |aissez-faire and
free enterprise” conpel the comon law to “legitimze[] the use
of i ndependent discretion by businesses to decide with whomthey

will and will not do business,” Mrtgage Guar. & Title Co. V.

Commonweal th Mortgage Co., 730 F. Supp. 469, 472 (D.R 1. 1990),

that same common | aw heritage al so defends the principles of
contract. The right to choose one’s business partners nay be
self-circunscribed by a legitimately bargai ned-for exchange
menorialized by a contract. In signing the 1992 Agreenent,

Baccarat agreed to nodify its behavior and cease a course of
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busi ness | abel ed anticonpetitive by Ross-Sinons. |n doing so,
Baccarat abdicated a portion of its autonony, not unlike
antitrust defendants who agree to terms with the governnent. The
agreenent mrrors a consent decree in several ways. Therefore,
it is logical that it should also mmc the long-termeffect of
many of those decrees.

B. Injunctive Relief

Plaintiffs petition this Court for equitable relief in the
formof a mandatory injunction. Wether an injunction should be
granted is a matter reserved to the sound discretion of a federal

court. See Anobco Prod. Co. v. Village of Ganbell, 480 U S. 531,

542 (1987) (“ ‘[A] federal judge sitting as chancellor is not
mechanically obligated to grant an injunction for every violation

of law.” ” (quoting Weinberger v. Ronero-Barcelo, 456 U S. 305,

313 (1982))); see also Wnen & Infants Hosp. v. Cty of

Provi dence, 527 A 2d 651, 654 (R I. 1987); 42 Am Jur. 2d

Injunctions 8 24 (1969). The authority to grant al so enconpasses
the power to delimt the scope of any injunction issued. See

DeNucci v. Pezza, 329 A 2d 807, 811 (R 1. 1974). Although courts

have cautioned that mandatory injunctions are not to be granted
routinely, it is entirely proper for a court of equity to award
such relief when a party’s interests can be protected in no other

way. See St. Mchael’s Wkrainian G eek Catholic Church of

Whonsocket v. Bohachewsky, 136 A 878, 880 (R I. 1927).
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The criteria used to determne the nerit of a plaintiff’s
request for a permanent injunction are largely the sane as those
used to judge the adequacy of a request for a prelimnary

injunction. See Anbco Prod. Co., 480 U S. at 546 n.12; Diva's

Inc. v. Gty of Bangor, 21 F. Supp.2d 60, 63 (D. Me. 1998).

Plaintiff nust establish: (1) that irreparable harmw ||l result
if the injunction is not granted; (2) that the harmplaintiff
will suffer if the injunction is not granted outweighs the harm
the defendant will suffer if the injunction is granted; (3) that
the plaintiff is entitled to a judgnent on the nmerits of the
case; and (4) that the injunction is not adverse to the public

interest. See Diva's, Inc., 21 F. Supp.2d at 63; see also AFL-

ClO Laundry & Dry Geaning Int’l Union v. AFL-CI O Laundry, 70

F.3d 717, 718 (1st Cir. 1995) (listing the criteria used in
considering a prelimnary injunction).

Additionally, federal courts may only grant injunctive
relief after determning that no avail able | egal renmedy woul d be
adequate to conpensate the plaintiff for its | osses. See Anbco

Prod. Co., 480 U S. at 542; Infusaid Corp. v. Internedics

Infusaid, Inc., 739 F.2d 661, 668 (1st Cir. 1984); see also Ward

v. Gty of Pawtucket, 639 A 2d 1379, 1382 (R I. 1994) (applying

the sane rule under Rhode Island law). Accordingly, an
injunction is often a particularly appropriate renedy where the

injury suffered by the plaintiff is to its reputation or
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goodwi I |. See Valley v. Rapides Parish Sch. Bd., 118 F.3d 1047,

1056 (5th Gr. 1997) (holding that irreparable harmis

established by a showng of a |oss of reputation); Milti-Channel

TV Cable Co. v. Charlottesville Quality Cable Operating Co., 22

F.3d 546, 552 (4th Cr. 1994) (holding that irreparable harmis

est abl i shed by a showing of a | oss of goodwill); Hypertherm |nc.

v. Precision Prods., Inc., 832 F.2d 697, 700 (1st G r. 1987)

(sanme); 11A Charles Alan Wight & Arthur R M1l er, Federal

Practice & Procedure § 2948.1, at 159 (1995) (“Injury to

reputation or goodwi Il is not easily measurable in nonetary
terms, and so often is viewed as irreparable.”). Such injuries
are irreparable in the sense that neasuring their value in terns
of dollars and cents is nearly an inpossible task. An injunction
may al so be an appropriate renmedy where the damage suffered by a
plaintiff is too speculative, yet very real nonetheless, for a

monetary award. See Basiconputer Corp. v. Scott, 973 F.2d 507,

511 (6th Cr. 1992) (“[Aln injury is not fully conpensabl e by
nmoney damages if the nature of the plaintiff’s | oss would nake
damages difficult to calculate.”).

When the relief sought is in the formof a mandatory
injunction requiring that a party performspecific acts, the
court shoul d exercise even a further degree of caution in
evaluating the propriety of plaintiff’s request. See St.

M chael ' s Ukrai nian Greek Catholic Church of Wonsocket, 136 A
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at 880 (warning that “the discretion to grant mandatory
i njunctions should be exercised sparingly, and only in cases

where the right is very clear”); see also Dahl v. HEM Pharm

Corp., 7 F.3d 1399, 1403 (9th Cr. 1993) (holding plaintiff’s
request for a mandatory injunction to a standard of *“hei ghtened
scrutiny”).

In order to insure that Baccarat does not violate the 1992
Agreenent, this Court’s issuance of a mandatory injunction is the
proper nethod to enforce the specific performance of the
Agreenment. The rule governing the issuance of injunctions that
prevent breaches of contracts is stated as follows: “An
injunction restraining the breach of a contract is a negative
specific enforcenent of that contract. The jurisdiction of
equity to grant such injunction is substantially coincident with
its jurisdiction to conpel specific performance.” Drew v.

Socony-Vacuum G|l Co., 66 RI. 170, 173 (1941) (quoting 4

Pomeroy’ s Equity Jurisprudence 8§ 1341, at 3214 (2d ed. 1919)).

In short, where it is proper for a court of equity to
affirmatively specifically enforce a contract, the nmethod so used
to prevent its breach is by injunction. The reason for this is
because “restraining the breach of a contract by injunction is
merely a node of specifically enforcing the contract.” Drew, 66
R1. at 173.

If a federal district court determ nes that an
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injunction is a proper formof relief, the court nust followthe
gui del i nes established by the Federal Rules of Civil Procedure in
issuing the injunction. For the purposes of this case, Rule
65(d) is nost pertinent. That rule provides that “[e]very order
granting an injunction . . . shall set forth the reasons for its

i ssuance; shall be specific in terns; shall describe in

reasonabl e detail, and not by reference to the conplaint or other
docunent, the act or acts sought to be restrained.” Fed. R Cv.
P. 65(d).

V. Application of the Facts to the Law

Wth the factual and | egal scaffolding in place, the Court
may now play the role of jury and test plaintiffs’ proof against
the civil verdict standard of a preponderance of the evidence.
In short, plaintiffs have carried the day. Despite the arduous
nature of plaintiffs’ trek through the legal branble in their
quest for the fruits of a contract born years ago, plaintiffs’
have | ong enjoyed the advantage of being in the right. Further
still, this Court will now grant plaintiffs a nmeasure of
assurance that the privil eges once negotiated for will not again
be so easily dism ssed at the whimof defendant’s agents. Equity
enpowers this Court to fashion relief that will stand the test of
def endant’ s changi ng, and sonetines recalcitrant, hierarchy.

A. Baccarat breached the 1992 Agreenent

Baccarat breached the 1992 Agreenent in several respects.
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The nost significant breach occurred when Baccarat refused to
deal with Ross-Sinons unless the latter agreed to the terns of
Baccarat’s new aut horized deal er program Through this new pact,
whi ch deened to govern the future rel ations between the two
entities, Baccarat sought to inpose upon the retailer certain
busi ness restrictions. As Baccarat denonstrated at trial, the
prohi bitions, such as the ban on catal og showoons and the limt
on off-price advertising, can be justified by a legitimte

busi ness reason. Negre forcefully explained that Baccarat’s
survival as a |uxury goods manufacturer depends on the strength
of its imge. The new Baccarat president hoped that the Proposed
Agreenment would insulate the conpany from associations with
retailers who did not share Baccarat’s disdain for off-price
advertising. As a business plan, this Court is in no position to
judge the nerits of the Proposed Agreenent. However, as a | egal
matter, the Proposed Agreenent is no tour de force, failing
entirely to account for the privileges won by Ross-Sinons in
1992.

The 1992 Agreenent prohi bited Baccarat fromtermnating its
rel ati onship with Ross-Si nobns because the retail er marketed
Baccarat products through mail order catal ogs and sold its goods
at discounted, or conparison, prices. Yet this is precisely what
happened when the crystal maker demanded that Ross-Si nons change

its sales strategy. Baccarat officials, including Negre, were

25



wel | aware when the Proposed Agreenent was distributed to dealers
t hat Ross-Sinons sold the overwhelmng majority of its product
through its catal ogs and that alnost all of the products sold
t hrough the Ross-Si nons catal ogs were advertised at di scounted
prices. This had been the retailer’s fornmula for success for
several years, dating back to a tine before the 1992 Agreenent
was executed. Negre and his managenent teamwere also famliar
with the terms of the 1992 Agreenment which prohibited term nating
Ross- Si nons because of its discounting and catal ogi ng practices.

Ross- Si nons’ s di scount catal og busi ness could not have
endured the Proposed Agreenent given the twenty-five percent
restriction on discounted itens that the new agreenment woul d have
pl aced on the retailer’s catalogs. This advertising limt falls
squarely within the bounds of the 1992 Agreenent -- it addresses
di scounting and catal og sales. Since Baccarat could not have
term nat ed Ross-Si nons expressly for its failure to conply with
the twenty-five percent limt, it also could not term nate Ross-
Sinmons in conpliance with the 1992 Agreenent for its refusal to
sign a contract containing such a cl ause.

Plaintiffs have al so proven by a preponderance of the
evi dence adduced at trial a second breach of the 1992 Agreenent.
Baccarat’s failure to supply Ross-Sinons with certain |ines of
product violated the clause in the settlenent agreenent which

prohi bits the crystal maker from discrimnating against the
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retailer “as a result of any failure or refusal by Ross-Sinobns to
adhere to suggested retail prices.” As this Court explained in
its findings of fact, Baccarat refused to provi de Ross-Si nons
with several styles of stemware, including “LaLande.” Negre
admtted that Ross-Sinons did not receive exclusives because
Baccarat’s association wth the discount retailer tarnished the
crystal maker’s image. O course, Negre believed that Ross-
Sinons was bad for Baccarat’s inage because he judged the
retailer’s habit of selling |luxury goods at a di scount as gauche.
This sin in Negre’'s eyes was conpounded by the Ross-Si nons

catal og, which brazenly advertised Baccarat’s baubles at reduced
prices for all the world to see. This practice especially upset
elite retailers who did not discount. Baccarat took the heat
fromthese nerchants for the success enjoyed by Ross-Sinons in

di scounting Baccarat itens.

Def endant argues that Ross-Sinons was not al one in being
denied certain exclusives. |In fact, sone of the new product
lines were provided to a small portion of the many authorized
Baccarat dealers in this country. This argunent ignores an
i nportant facet of the parties’ relationship. Ross-Sinons may
not have been the only outcast, but it was the only outcast with
a contract guaranteeing that Baccarat woul d not discrimnate
against it because of its sales philosophy. This Court has

al ready found as a matter of fact that Baccarat was at | east
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partially notivated by Ross-Sinons’ discounting to exclude the
retailer fromparticipation in the “exclusives.” |n doing so,
Baccarat violated the 1992 Agreenent as alleged by plaintiffs in
Count |.

Plaintiffs do not fare so well on Count Il. Baccarat did
not breach the 1992 Agreenent when it deni ed authorized deal er
status to the new Ross-Sinons store in Raleigh, North Carolina.
That store, constituted as Ross-Sinons of North Carolina, L.L.C
was not a party to the 1992 Agreenent. Only three plaintiffs
were parties to that settlenent pact: Ross-Sinons of Warw ck
Inc., Ross-Sinons, Inc., and Ross-Sinons of Barrington, Inc.
Therefore, only those three plaintiffs may all ege causes of
action for breach of the 1992 Agreenent.

Plaintiffs chose a corporate formin which each individua
store location is a separate and whol |l y-i ndependent entity in the
eyes of the law. Having constructed this corporate schene, no
doubt to take advantage of the Iimted liability it affords each
entity, plaintiffs nmust now live with the consequences of their
handi work. The 1992 Agreenent recogni zes that Ross-Si nobns may
seek to establish new authorized deal er | ocations. However, the
contract refers to “additional store |locations not expressly
covered by this Agreenent.” |t does not refer to new corporate
entities. For exanple, if Ross-Sinons of Warwi ck, Inc. chose to

open a new store, that new | ocation would enjoy the protection of
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the 1992 Agreenment. But the new | ocations in Raleigh, North
Carolina and Atlanta, Georgia were separately incorporated. As
strangers to the 1992 Agreenent, these two plaintiffs have no
standing to claimany of the benefits of the 1992 Agreenent.
Accordingly, on Count 11, this Court rules in favor of defendant.
Furthernore, neither the Raleigh nor the Atlanta conpany may
participate in any relief fashioned by this Court for the
breaches of contract di scussed above.

Two issues remain to be decided. Plaintiffs advance in
Count 111 a cause of action alleging that defendant breached the
i nplied covenant of good faith and fair dealing contained in the
1992 Agreenent. Under Rhode Island law there is an “inplied
covenant of good faith and fair dealing between parties to a
contract so that contractual objectives nay be achieved.” Fleet

Nat'| Bank v. Liuzzo, 766 F. Supp 61, 67 (D.R 1. 1991) (quoting

lde Farm & Stable, Inc. v. Cardi, 110 R 1. 735, 739 (1972)). The

Rhode Island Suprene Court, however, has held that a breach of
the duty of good faith and fair dealing gives rise only to a
breach of contract claim not to a tortious cause of action. See

A.A A, Pool Service v. Aetna Cas. & Sur. Co., 121 R 1. 96, 98

(1978). The applicable standard in determ ning whet her one has
breached the inplied covenant of good faith and fair dealing is
whet her or not the actions in question are free fromarbitrary or

unr easonabl e conduct. See Thonpson Trading, Ltd. v. Allied
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Brewi es Overseas Trading, Ltd., 748 F. Supp. 936, 942 (D.R |

1990) (citing Psaty & Fuhrman, Inc. v. Housing Authority of

Provi dence, 76 R 1. 87, 92 (1949)); Landry v. Farner, 564 F.

Supp. 598, 611 (D.R 1. 1983) (Pettine, J.) (holding that

def endant’ s actions did not breach the inplied covenant of good
faith and fair dealing because such actions were based on

| egiti mate busi ness considerations).

In this case, Baccarat’s decision to no | onger recogni ze the
1992 Agreenment was neither arbitrary nor unreasonable. As stated
in the facts, Negre found Ross-Si nons’ marketing and sal es
met hods to be detrinental to Baccarat’s premere image. In
addi tion, Baccarat was advised by | egal counsel that the 1992
Agreenent was termnable at will. The conbi nati on of erroneous
| egal advice and Baccarat’s |legitimte business concerns led to
the violation of the Agreenent. Consequently, although Baccar at
did violate the terns of the 1992 Agreenent, it did not breach
the inplied covenant of good faith and fair dealing.

In short, while every breach of the inplied covenant nmay
give rise to a breach of contract claim not every breach of
contract is necessarily a breach of the inplied covenant of good
faith and fair dealing. This is because the inplied covenant of
good faith and fair dealing is a counterpromse inplied in every
contract that the promsee will act in a manner consistent with

t he purposes of the contract. See 17A Am Jur. 2d Contracts 8§
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380 (1991). In this case there was a breach of the express
prom ses contained in the contract, but not a breach of the

i nplied covenant of good faith and fair dealing. Therefore, the
Court finds for the defendant on Count 111.

The final claimawaiting resolution is defendant’s counter-
claimfor declaratory relief, a claimthat inspires a bout of
déja vu. Defendant argues for a second tinme before this Court
that the duration of the 1992 Agreenent was for a reasonable
time. Predictably, defendant estimates that just about six and
one-half years qualifies as a reasonable tinme. This Court again
declines to foll ow def endant down that path. Baccarat’s counter-
claimis denied based on the | egal reasoning contained in this

Court’s prior decision in this case. See Ross-Sinons of Warw ck,

Inc., 182 F.R D. at 395-97.

B. Equitable relief is appropriate

Defendant’s liability for breach of contract is established.
However, plaintiffs are unable to quantify their danages.
However, this Court concludes that this failing is not fatal,
because plaintiffs’ |osses are not “a matter of sinple mathematic

cal culation,” G ahamv. Triangle Publications, Inc., 344 F.2d

775, 776 (3d Cr. 1965) (distinguishing between “ascertai nabl e”
busi ness | osses and “specul ative elenents that . . . are not
susceptible to ready ascertainnent in damages”). Rather, this

failure of proof is a result of the very nature of the breach and
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plaintiffs’ business, and is not caused by any deficiency in
plaintiffs’ trial tactics. Accordingly, an injunction may be an
appropriate renedy in this case.

The four factors that nerit consideration all point to the
conclusion that an injunction should issue. This Court has
al ready decided that plaintiffs prevail on the nerits of their
claim This Court also concludes that the bal ance of equities
favors plaintiffs. |If the injunction is denied, plaintiffs wll
have gained little for the dismssal of the antitrust suit
brought agai nst Baccarat years ago. As Negre would readily
admt, Ross-Sinons cannot secure a substitute for Baccarat in the
mar ket pl ace. The retailer would | ose not only custonmers who
desire Baccarat products, but would suffer the incal cul able |Ioss
of reputation and prestige resulting from bei ng shunned by the
premere crystal nmaker. On the other hand, an injunction forces
Baccarat to maintain a relationship that has been financially
lucrative for the manufacturer. Defendants did not explain at
trial how a continuing association with Ross-Si nons woul d damage
Baccarat’s international prestige in any substantial way.

Plaintiffs have al so denonstrated to this Court’s
satisfaction that the damage caused by term nation of the
Baccarat rel ationship cannot be quantified, but that it is real
nonet hel ess. Again, the Baccarat nanme cannot be repl aced by

anot her crystal manufacturer. This Court has addressed this
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factor above. Cdearly, the loss is irreparable.

Finally, this Court is unable to identify any reason why
enforcenment of the 1992 Agreenent m ght be contrary to the public
interest. |In fact, holding Baccarat to its bargain is very much
in the public interest, especially since the manufacturer struck
t he bargain out of concerns over potential antitrust liability.
Clearly, this factor, like the others, mlitates in favor of
plaintiffs’ position. The permanent injunction enforcing the
1992 Agreenent and prohibiting defendant’s discrimnatory
behavi or shall i ssue.

C. Attorneys’ Fees

Plaintiffs are not entitled to recover attorneys’ fees. A
court may award attorneys’ fees “to the prevailing party in any
civil action arising froma breach of contract in which the
court: (1) Finds that there was a conpl ete absence of a
justiciable issue of either the law or fact raised by the |osing
party; or (2) Renders a default judgnment against the |osing
party.” R1. Gen. Laws 8§ 9-1-45 (1997). Pursuant to this
statute, attorneys’ fees are awarded only if a Court determ nes
that “there was a conpl ete absence of a justiciable issue of

either law or fact.” UXB Sand & Gravel, Inc. v. Rosenfeld

Concrete Corp., 641 A 2d 75, 80 (R 1. 1994). See al so Henm ngway

v. Hemingway, 698 A 2d 228, 230 (R 1. 1997) (holding that the

trial court had discretion to deny prevailing party’ s request for
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attorneys’ fees because a justiciable issue was present). |In UXB

Sand & Gravel, the plaintiff had clearly not conplied with the

statute of frauds, but filed suit anyway. On appeal, the Rhode
| sl and Supreme Court held that “the question of whether the
statute of frauds was satisfied presented a justiciable issue
even though the evidence eventually proved to be legally

deficient.” UXB Sand & Gravel, Inc., 641 A.2d at 80. As a

result, the Court vacated the award of attorneys’ fees to the
def endant s.

In this case, while the defendant was unsuccessful it had an
arguabl e defense. There was a justiciable issue as to whether
the 1992 Agreenment continued to restrict Baccarat’s subsequent
busi ness decisions with respect to its distribution arrangenent
W th Ross-Sinons. Although Baccarat ultimately failed inits
argunent, there was a justiciable issue present. Consequently,
plaintiffs are not entitled to attorneys’ fees under R 1. GCen.
Laws § 9-1-45.

VI. Concl usion

For the foregoing reasons, this Court decides in favor of
plaintiffs on the breach of contract claimin Count | and the
request for permanent injunction in Count V. The Court decides
in favor of defendant on Counts Il and |11

Accordingly, this Court grants plaintiffs’ request for a

permanent injunction. Plaintiffs will submt a proposed form of
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judgnent to the Court detailing the specifics of the injunction
to issue, mndful of the requirenents of Federal Rule of G vil
Procedure 65(d). Such injunction will run in favor of the
followng plaintiffs only: Ross-Sinons of Warwi ck, Inc., Ross-
Sinons, Inc., and Ross-Sinons of Barrington, Inc. Finally, this

Court rejects defendant’s counterclaimfor declaratory relief.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1999
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