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UNITED SThTES DISTRICT COURT 
FOR TEE DISTRICT OF RHODE ISLAND 

UNITED STATES OF AMERICA 

vs. 

.JONATHAN COOPER 

. . 

. . . . . . 
CR. NO. 86-0,4 L 

MEMORA?\"DOM AND ORDER 

RONALD R. LAGUEUX, United States District Judge. 

On May 19, 1987, this Court issued a memorandum,· 

and show cause order directing Attorney Normans. Zalkind of 

the Massachusetts Bar, co-counsel for defendant Jonathan 

Cooper, to appear on September 22, 1987 and show cause why 

he should not be adjudged in violation of certain provisions 

of the Code of Professional Responsibility of the Supreme 

Court of the State of Rhode dl -Islan ana his 12.r.Q hac vice 

l Pursuant to rule 4(d) of the Local Rules of the United 
States District Court for the District of Rhode Island, the 
Code of Professional Responsibility of the Supreme Court of 
the State of Rhode Island serves as the standard of conduct 
for all attorneys practicing before this Court. 



I • 

.. -~ 

. 2 

admission to practice in this:case rev9kec. Fer the reasons 

set forth below, the Court concludes that transfer of this 

pending disciplinary matter to another judge of this Court 

is appropriate. 

On April 30, 1987, def end ants Cooper and Steven 

Lynn, through counsel, filed a motion to disqualify this 

trial judge from presiding over their joint drug conspiracy 

criminal trial. Defenoants S - •• - '"'~ r ec· ·· - - , \,l\.l~U~ W~Cl.L purs~ar.t tc 28 

u.s.c. S § 144 and 45S(a). Zalkind, appearing J2.!.Q hac vice 

as co-counsel for defendant Cooper, submitted an affidavit 
~ 

in support ·of the motion to disgua!-i·fy. 

In his affidavit, Zalkind, inter alia, attributed 

this Court's earlier denial of defendants' motions to 

dismiss the indictment or, in the alternative, to exclude 

the testimony of Mitchell Fried, a potential government 
2 

witness, to improper motives harbored by the Court. In 

substance, the tenor of Zalkind's affidavit was that 

2 · The full text of the Court's bench decision, rendered 
on April 10, 1987, denying defendants' motions to dismiss 
the indictment or, in the alternative, to exclude the 
testimony of Mitchell Fried is reported at 662 F. Supp 913 • 
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this Court's denial of defendants' motions ~as unsupported 

by the recorc anc was the result of an alleged bias harbored 

by the Court against cefencants' out-of-state. counsel. 

Zalk ind contenced that the alleged prejudice resulted from 

this Court's involvement, approximately one year earlier, in 

a controversy with Alan Dershowitz, a publicity-seeking law 

professor and sometime criminal appellate lawyer who had 

criticized the Rhode Island judicial system in a book, 

entitled Reversal of Fortune, that he had just published 

~bout the Von Bulow case. 

~ 

Specifically, Dershowitz had accused members of 

the Rhode Island bar and judiciary of unethical conduct in 

the Von Bulow affair (this writer was not involved in that 

matter). In an effort to promote the sale of his book in 

the spring of 1986, Dershowitz stated to the Rhode Island 
3 

media that the judges in Rhode Island were corrupt. This 

3 This was reminiscent of statements he had rnade in an 
e~rlier book published in 1982 entitled The Best Defense. 
There, he had stated, nlying, dis~or~ion and other forms of 
intellectual dishonesty are encem1c among judges" and 
ft(b]eneath the robes of many judges, I have seen corruption, 
incompetence, bias, laziness, meanness of spirit, and plai~ 
ordinary stu?idity. Also, "[t]he American criminal justice 
syst.e~ is corru:=;t to its core: it depencs en a per\·asive 
cishc:iesty by it: i:articipants.ft Id. at xvii-xviii. 
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judge, then co~pleting 18 ye~r~ en th~ Rhode Island Superior 

Court and preparing to take a seat on this federal bench, 

responded publicly to these unfounded charges of corruption 

by pointing out, a~ong other things, that Dershowitz suffers 

fr9m a spectacular lack of cr~cibility. 

Enter Earvey A. Silverglate, a Dershowitz friend, 

confidant, former student and disciple~ Silverglate and an 

associate,. purporting to be as cc:.:::se! 

Dershowi tz, sent a letter, dated June 4, 1986, to this 

writer requesting, inter alia, that the Court engage in a 

public debate with their client~--~he Court did not reply to 

this infantile missive beciu~e the Court had already 

rejected Dershowi tz' s bid, made through the media, to a 

debate which was already known to Silverglate. 

I took the oath of office on this bench on 

September 5, 1986 and in due course the joint indictment of 

Lynn and Cooper returned October 30, 1986 was assigned to 

me. J.. magistrate allowec Ancre\l: Good and Judith Mizne.r, 

junior partners of Silverglate, to enter their appearance 

vice. for Lynn and Zalkind and his 
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partner, Kimberly Homan, for Cooper. They all pressed for 

an evidentiary hearing on their motions to dismiss the 

indictment, or in the alternative, to bar Fried's testimony. 

The· Court acceded to that requesi. During the hearing, on 

March 18, 1987, Sil verglate 'Was presented as a witness by 

Mizner. Silverglate had been the co-architect of the 

scheme to entrap Fried which was implemented by Good, who 

had been the previous witness. Sil verglate' s role in the 

~proceedings was to attempt to discredit the federal 

authorities (the U.S. Attorney's office and certain FBI 

agents in Massachusetts) .that he and Good had enlisted to 

conduct the sting of Fried. Bis efforts were unavailing 

because this Court found that the federal authorities had 

acted "reascr.a=ly, exoed!tiouslv and in accordance with . .. 
Government policy in all respects". U.S. v. Coooer, 662 F. 

Su pp. 913 , 918 ( D. R. I • 19 8 7 ) • 

After the Court denied the motions by bench 

decision on April 10, 1987, Good, Mizner and the 

Silverglate firm withdrew from the representation of Lynn. 

John Wall of the Massachcsetts Ear was allowed to enter 
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his appeara~ce .£.t:..Q hac vice for Lynn. Thereafte:, Zalkind 

and his partner, ~oman, who also had been a witness at the 

evidentiary hearing, filed a moticn to disqualify this jucge 

from presiding at Cooper's trial. Wall, on behalf of Lynn, 

joined in that motion. Zalk ind filed the aforementioned 

affidavit in support of the motion.· 

although she hac put her credibility on 

On May 4, 1987, 

the line eurin; 

evidentiary hearing on defendants' motions to dismiss the 

indictment or exclude Fried' s testimony, Eoman argued in 
~ 

suppo_rt of the recusal motion.. . :. ·- -·-

The Court denied the motion to disqualify. In so 

doing, the Court noted that defendants, by failing to set 

forth facts actually evincing or from which a reasonable 

person could reasonably concluce that this· ·jucge was biased 

or prejudiced ag~inst a party, had not met the requirements 

of either 28 U.S.C. S 144 or § 455. The defendants had 

attemptec to demonstrate a vicarious form of judici~l 

partiality. They did not contend that the Court harbored 

any direct bias against defendants personally. Rather, the 

substanc~ of cefencants' allegations, as well as those 

containec in Zalk inc 's afficavi:, \,;i::s that this Court \o/as 

6 
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prejucicec against defense counsel. Further, to the extent 

that evidence of judicial bias or prejudice asainst an 

attorney may be relevant in determining a court's ability to 

afford a litigant an impartial adjudication, defendants• 

allegations that such bias existed here were entirely 

unsupported by the record. 

Si~ce Sil •:e:;late, Ec=.an and Good we:e witnesses 

at the e\•identiary hearing, these attorneys, as cid all 

other witnesses, invited the Court to assess their 
~ 

credibility and determine the weight to be afforded to their 

testimony. The determination of such matters, as made by 

the Court in fulfilling its responsibilities as factfinder, 

cannot serve as a proper basis for an allegation of judicial 

bias or prejudice. In any event, defendants' allegations of 

lack of judicial impartiality were based primarily on this 

Court's alleged bias against Good, who the Court found not 

to be a credible witness and who by then had 

co-counsel in this case. 

withdraw,;n as 

Further, Zalkind's attempt, through reference in 

his afficavit to completely irrelevant and extraneous 

~at t er s such as t ~ e De :- s ho 'w..-i t z con t !' o v e rs y , t o d i s c !' ed i t 

i 
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this Court's cenial of cefenoants' alternative rnoticns to 

dismiss the indictment or exclude Fried's testi~ony and to 

infer that the Court's decision was indicative of judicial 

bias or prejudice against defense counsel and therefore 
• 

-against the defendants themselves was found to be cornpl~tely 

illogical and without merit. The affidavit ·failed to set 

forth a~y facts which in any way suggested any judicial bias 

er prejuc ice against def end ants. Thus, in denying 

defendants' motion to disqualify this judge from presiding 

.~ at their joint criminal tr~a~-~- ._.th~s Court indicated that 

Zalkind's affidavit was legally insufficient. In addition 

to concluding that the affidavit was insufficient. under 

S 144 in that it was not made by a party, this Court found 

that the affidavit was false in some part"iculars, totally 

irrelevant to any S 144 issues, obviously made in bad faith 

and a scurrilous, scandalous personal attack on the 

integrity of this Court. In filing the affida~·it, Zalkind 

obviously relied on information obtained from Silverglate or 

Dershowitz, or both. Zalkind was following the Dershowitz 

style of attacking the judge's integrity whenever an adverse 
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court. The Court continued the 

matter until ~ay 19, 198i in order to consider possible 

sanctions against Zalkinc, inclucing revocation of his oro 

hac vice status. 

On May 19, 1987, this Court issued a mer.iorandum 

and order in which it stated its belief that, by preparation 

and submission of the affidavit, Zalkind had engaged in 

unethical conduct. On that date, the Cour;t also allowed 

Albert F. Cullen, Jr. of the Massachusetts Bar to enter his 

appearance lll:.Q hac vice for Zalkind in these disciplinary 

~,roceedings. Cullen shares office. -space with John Wall in 

Boston and they practice law under the firm name of Cullen 

and Wall. 

Specifically, the Court concluded that Zalkind 

'C!':.r:ia facie hac viclatec the following provisions of the 

Code of Professional Responsibility of the Supreme Court of 

the State of Rhode Islanc: 

4 Dershowitz's latest cambit is to attack Justice Sandra 
Dav O'Connor as "unethical-, mendacious and below the minimum 
standards for any judge" (see "Another hipshot from -Mr. 
Dershowi tz," The Providence Journal, May 1, 1987) simply 
because she wrote ·the Court's opinion in Tison v. United 
States, 107 S.Ct. 1676 (1987), a capital punishment case in 
which the Court's cecision '.:as contrarv to his views and 
a:cu~e~ts. D~rs~c~it= ~a~ lc~i~c anc~llate counsel in that 
case. He continues to use the technicue of makinc unfounded 

~ttacks on the character of judges who do not agree with his 
position. 

Q .. 
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"DR 1-102. Misccncuct. - (A) A lawyer 
shall not: 
* * * 
(4) E~cace in concuct involving cisnonesty, 
fraud, ~e~ei·t, or misrepresentation. 
(5) Engage in concuct that is prejudicial to 
the ad~inistration of justice. 
(6) Engage in any other conduct that ad­
versely reflects on his fitness to practice 
law." 

* * * 
"DR 7-102. Re~resentinc a Client within the 
Bounds of the Law. - (A) In his reDresenta­
tion of a client, a lawver shall not: 
* * * • 
(5) Knowingly rnake a false statement of law 
or fact." 

* * * 

"DR 8-102. Statements Concerning Judges and 
Other Adjudicatory Officers. 
* * * 
(B) A lawyer shall not knowingly make false 
accusations against a judge oy other 
acjud!ca~ory c!ficer." 

The Court stated its view that the most appropriate sanction 

for such violations is.revocation of Zalkind's 12.I.Q hac vice 

acrnission. Zalkind was ordered to appear on September 22, 

1987 at 10 A.M. and show cause why he should not be acjudged 

in violation of the cited disciplinary rules and his :Q.1:2 .hs£ 

\·ic~ status revo};ed. 

10 
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Ey preparing anc submitting the affidavit, 

Zalkind, inter alia, engagec ir. concuct cc~parable to that 

"'hich was held to warrant disbarment in In re Evans, 801 

F.2d i03 (4th Cir. 1986), cert. denied, 107 s.ct. 1349 

(1987) • There, a magistrate issued a report recommending 

that a case be dismissed for lack of subject matter 

jurisdiction. 

court accpted 

Over plaintiff's objections, the oistr ict 

the macistrate 's reoort and orcered the case - . 
dismissed. Thereafter, plaintiff appealed to the Court of 

Appeals for the Fourth Circuit. D.uring the pendency. of the 

appeal, plaintiff's counsel wrote to the magistrate, 

contending that his r~port \i:as the result of incompetence 

and/or religious and racial bias. Ultimately, the district 

court deter~ined that, by making such accusations, counsel 

had violated three rules of professional responsibility: DR 

1-102 (A) (5) ("A lawyer shall not engage in conduct that is 

prejudicial to the administration of justice.ft); DR 7-

106 ( C) ( 6) (" In appearing in his profess ion al capacity before 

a t rib u n a 1 , a 1 a wy er sh a 11 not engage in u n dignified or 

ciscourteous concuct which is degrading to a tribunal."):; 

a~c DR S-102 ( E) ( ". r. la\..·yer shall net knc~ingly ~ake false 

11 



accusations agair.st a judge c~ ether .acjucicatory cf:icer.") 

The court oeterminec that cisbarment from further practice 

in the cistrict court was the appropriate sanction. 

On appeal, the court of a~peals affirmed the 

disbarment order. In so doing, the court helc, inter alia, 

that counsel's failure to. substantiate the serious ~barges 

leveled acainst the rnaoistrate constituted the makina of - - . 
accusaticns which h~ knew or reasonably should have know-rt to 

be false, in violation of DR 8-102(E). 

On May 19, 1987, the date of issuance of the 

~emorandu~ and show cause ord~r~:thj~ Court, acting purs~ant 

to Fed. R. Crim. P. 14, ..§.Y.s soonte ordered that defendants 

Lynn and Cooper be tried separately. Although counsel for 

Lynn objected to severance, this Court determined that such 

action was necessitated by the fact that,··· al though Lynn's 

trial ~as ready to proceed, defendant Cooper's trial would 

have to be postponed until completion of the pending 

disciplinary proceedings. 

On June 9, 1987, the Court of Appeals for the 

First Circuit denied defendants' petition for a writ of 

12 



mancarr.us cc1upelling this jucge to C-" c:c,, c:"', ; &., ~-- _ ... ~-·.: hi::sel! fro~ 

presiding over their criminal trial. In re Coooer, 821 F.2d 

833 (1st Cir. 1S8i). In concluding that this Court· had not 

improperly declined to recuse itself, the court of appeals 

found that the affidavit submitted by Zalkind was facially 

insufficient. Id. at 838. The court added that the 

Dershowi~z affair was irrelevant to the proceedings and that 

Zalk ind' s charge and overgeneralization from this Court's 

involvement in that controversy that this judge is 
-~ 

~rejudiced against Massachusetts .... attorneys could, not 

unreasonably, be viewed as a calculate~ insult. Id. at 843. 

It is well settled that, prior to disbarment or 

imposition of monetary sanctions, an attorney must be 

a:fc:dec procecural cue process protectior.s cf notice and an 

opportunity to be heard. ~. In re Ruffalo, 390 U.S. 544 

(1968); Braclev v. Fisher, 80 U.S. (13 Wall.) 335 (1671); Ex 

'Pa rte Garland, 71 U.S. (4 Wall.) 333 (1866) (disbarr.ien~ 

cases). Roadwav Exoress v. Pioer, 447 U.S. 752 (1980) 

(irr.position of a monetary penalty upon attorney pursuant to 

28 o.s.c. § 1927). ~!11 v. Norfolk and Western Rv. Co., 814 

F • 2 c 119 2 ( i ~ h C i : . 1 9 Si ) ; Ea ~ :-: \ • • F. i c c : :-: !: T r u d: inc , 7 5 7 

~ 
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F.2d 5:7 (3rc. Cir. 1985); Miranca v. Sc:.:the~:, Fae; fie 

Trans~ortation Co., 710 F.2c 516 (9th Cir. 1983) (rncnetary 

sanctions cases). Eo~ever, any asserted right of an out-of-

state attorney to appear 12.!.Q hac vice is not a 

constitutionally protected interest. 

u. s. 438 (1979). 

Leis v. Fl vr:t, 439 

!n Flu~t, an Ohio state· court trial judge 

sum:narily cenied applicat~ions for acmission pro hac vice 

tendered by criminal defendants' out-of-state counsel. 

Ul tirnately, the cef end ants an.c · ·tr.e·i-r attorneys instituted a 

federal court action seeking~~ enjoin further prosecution 

of the criminal case until the state trial court conducted a 

hearing on the applications for admission~ hac vice. The 

cistrict court granted the requested relief. In so doing, 

the court held that the lawyers' interest in representing 

the def end ants was a constitutionally protected property 

right which the state court had infringed without accordiog 

the attorneys procedural due process. The Court of Appeals 

for the Sixth Circuit affirmed, holding that the privilege 

of appearing rn hac vice could not be deniec without, inter 

alia, a mea~ingful hearing. 

14 
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Or. certiorari, the Supreme Court reversec. The 

Ccurt helc tha~ counsel lacked any cognizable property 

interest within the terms of the Fourteenth A~enc~ent to the 

Unitec States Cc:1stitution in a?pearing .£.L..Q hac vice in an 

Ohio court. Accorcingly, the state court was not obligated 

to ~ccord the attorneys procedural due process in passing on 
5 

their applications for admission. Id. at 443-44. 

In discussins counsel's lack of a cognizable 

property right to be admitted .B.r.Q ~ vice in the Ohio state 

court action, the Supreme Court noted that an enforceable 

claim of enti tle~ent under state lay; to ac::ission may be 

derived from a state statut·e or···· legal rule or through a 

nmutually explicit understanding.fl Id. at 442 (citing Perrv 

v. Si:-1dermann, 408 U.S. 593, 601-02 (1972)). Revocation of 

l2!:Q hac vice admission not being an issue in the case, the 

Supreme Court cid not address whether the initial conferral 

of such status would be sufficient, as a nrnutually explicit 

understandingfl or otherwise, to create a property right 

re~uirin9 con:ormity with procedural due process standards 

of notice and hearing prior to disqualification. 

S The Court did not address the issue of whether summary 
cenial o: counsel's ap::licaticns for ac~is~icn l2!:Q hac vic·e 
~as violative of cA!e~ca~ts' constitutional ri~hts. 

15 
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F.egarcless cf whe~~er an a~tcr~ey who is ac~itted 

~ hac vice-acquires a constitutionally protectec inte:est 

in ~ainta~ning tha~ status, some type of notice and hearing 

roay be necessary prior to revocation. In Joh=ison v. 

Tru~blooc, 629 F.2d 302 (3rd Cir. 1980), following a vercict 

in a shareholders' derivative action and without any prior 

notice or hearing, the district court, · ~ s"Conte, revoked 

the ~ hac vice admission of plaintiffs' counsel. On 

appeal. by plaintiffs and their attorney, the court of 

a~oeals vacated the trial court's order. Without addressinc . . . .,, 

appellants' claim of entitle:::ient'".tr,.._a full hearing under. the 

due process clause of the fifth amendment, the court of 

appeals concluded that some type of notice and an 

O??Ortunity to respond are necessary when a cistrict court 

seeks to revoke an attorney's l2!.Q hac vice· status. Id. at 

303. Such procecures are desirable for two reasons. First, 

"in this era of interstate practice of lawft, the view that 

.£L.Q hac vice status was conferred and held at the grace of 

the court is no longer as viable as it once was. Id. 

Seconc, such procedures 

livelihood 

ensure 

are not 

that · the attorney's 

unnecessarily damaged, 

16 



p:otect the client's interest and pro~ote an appearance of 

regularity in the court's processes. Id. Ect-:eve r, the 

court, noting that a ..12.I.Q hac vice acmittee's temporary 

tenure as a rne~ber of the bar of the court places certain 

·time constraints en the court's resolution of disciplinary 

matters, concluded that a full-scale hearing was not 

in every casa. The attorney neec cnly be -.--"'••.; AoA t-• ..... __ .__ 

with a nrneaningful opportunity to responc to identified 

c:iarges." Id. at 304. 

Further, this Court's 19~~1 rules require that an 

attorney be afforded a hearing prior to imposition of 

disciplinary sanctions. Rule 4(e) (1) provides as.follows: 

(e) Disciplinary action. 

(1) A~ attornev ~ho is convicted cf a c~ime 
agains~ the United States or any State involving 
moral turpitude or who otherwise fails to comply 
with his oath or affirmation of admission to this 
bar may be suspended from practice in this court 
with or without conditions, or disbarred, or other­
~ise disciplined. Except as provided hereafter, 
such action shall not be taken unless the attorney 
has been afforded an opportunity to be heard before 
a panel cornposed of all active judges of this court 
and a majority of the judges composing the panel 
concur in the issuance of an order directing that 
such action be taken. 

Althocgh Rule 4 is entitlec "Bar of the District 

~Court", su!:sec:icn (e) (1) neither explicitly provides that 

17 



the cisci~lina:y. procedures artic~latec the:-ein are 

applicable only to fully ac~ittec me~bers of the bar cf this 

Court nor specifies a separate method for cisciplining ere 

hac vice acmi ttees. Rule 5(c) defines the proce~ures for 

procu~ing an ac~ission 12.r.Q hac vice but is silent on the 

matter of cisciplinary proceedings. An examination of the 

local rules in their entirety suggests ~hat the cisciplinary 

procedures, including the hearing requirement, set forth in 

Rule 4(e) (1) are intended to apply equally to all attorneys 

appearing before the district court regarcl_ess of their 

~ provisional status. 

Pursuant to Local Rule 4 (c), the Code of 

Professional Responsibility of the Supreme Court of the 

State of Rhode Island sets forth the standard of conduct for 

all attorneys practicing before this Court. If the 

cisciplinary procecures set forth in Rule ~(ej (1) were 

intended to apply only to breaches of this standard by 

resident attorneys, less inclusive terminology, such as 

"mer.-.be r of 
6 . 

bar of this court," a phrase which appears 

6 Local Rule 4{a) defines "rnerrber of the bar of this 
court" as "an attorney actively engaged in the practice of_ 
law within the State of Rhode Islanc, who maintains an 
office within this State fer that prac:ice, ~ho is a rne~ber 
in cooc stanc:nc of the bar of the Su~rene Cc~=t of the 

~ State of P.hoce !Elane, and who has been culy ac:r.:.ttec to 
/ practice before the bar of this Cour:." 

1e 
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elsewhere in the rules, woulc have been used. Insteac, R~le 

4(e) (l) employs only the more encompassing term, "attorney." 

A ceter::1ination that the hearing requirement cf 

Rule 4 ( e) ( l) is equally applicable to all attorneys 

regarcless of their provisional status is consistent with 

the third circuit's reasoning in Johnson v. Trueblood, 

S4=e Koller v. Richardson-Merrell. Inc., 737 F.2d 

1038 (D.C. Cir. 1984) (noting absence of any such 

cistinction in the district court's local rules, court held 

~that t:>ro hac vice counsel, once adrni tted, are held to the 

same ethical standards as, and thus not subject to 

cise:ualification more readily than are regularly admitted 

counsel.), vacated, 472 U.S. 424 (1985). See also Coot:>er 

v. P.utchir.scn, 184 F.2d 119 (3rd Cir. 1950) (court, 

interpreting New Jersey state court rules concluded that, 

although under the rules admission~~ vice was within 

t~e court's ciscreticn, the rights and duties of an out-of­

state lawyer, once acmittec, were identical to those of a 

local attorney. In so doing, the court notec that fl[t]here 

r.u?":":erous instances in the law where one, througb 



voluntary action by another,: acc;uir.es rights which he did 

not have be=ore.n Ic. at 123.) 

Regardless of whether _an attorney is entitled to 

notice and hearing prior to revocation of his ~ro hac vice 

admission, use of such procedural safeguards serves to 

protect a defendant's constitutional rights in a criminal 

case. Further, the facts and circumstances of this case, 

considered in light of the defendant's sixth amendment 

rights, suggest that referral of the pending disciplinary 

matte: to another judge is fitting and proper. 

It is well settled that an essential component of 

the sixth amendment right to counsel is that the accused be 

afforded a fair opportunity to secure counsel of his own 

choice. U.S. v. Pan:ardi Alvarez, 816 F.2d 813, 815 (1st 

Ci:. 1987) (quoting Powell v. 1-.labama, ·287 U.S. 45, 53 

(1932)). By affidavit, defendant Cooper has informed this 

Court that he wishes to continue to be represented by 

Zalkind. Al though the right to counsel of choice is not 

absolute, this right cannot be arbitrarily denied. Se~ In 

re Coooe r, 821 F. 2d at 843 (ndue deliberation should be 

given before taking the e:<traorcinary step of depriving 

20 
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Coope: of his counsel of choice. n) Se~ ·al~o Coc:,e:- v. 

Eutchinson, 18~ F.2c at 123 (counsel acmitted ~ hac vice 

in a capital case cannot be arbitrarily anc capriciously 

re?:'loved without depriving their clients of their 

constitutional rights). 

The afficavit submitted by Zalkind has been 

recog:1ized by bc~h ~his Court and the court of appeals as 

constituting a personal attack on the trial judge. "[T]he 

affidavit contains little more than a series of 

~-.asstate?:&ents of fact and . unsµbstantiated, false and 

conclusory allegations, made under oath, which constitute a 

scurrilous, personal attack upon the integrity of this 

Court." United States v. Cooner, Cr. No. 86-44-L, 

~e~c:a~c~~ a~c Show Cause Order at 3 (D.R.!. May 19, 1987). 

"Zalk ind' s charge and overgeneralization * * * that Judge 

Lac;ueux is prejudiced both against Massachusetts attorneys 

anc in favor of Rhode Island ones could, not unreasonably! 

be viewed as a calculated insult.n In re Cooner, S21 F.2d 

at 8~3. 

This Court has statec that if Zalkind is 

c 1 t i rria t e 1 y f cu n c t o have v i c ! at e c et ~- i c:?. l s t and arcs , 

~revoc::tion o: his pro hac vice ac;r.ission r.1ay well be the 

• 
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afpropriate sanction. Dis~ualification of a criminal 

defendant's counsel of choice implicates sixth arnend~ent 

concerns. Prior to denying a pefendant of representation by 

chosen counsel, the Court ~ust first balance the cefendant's 

interest in retaining counsel of his . choice against the 

public's interest in the prompt, fair and ethical 

administration of justice. Panza rd i Alva re::, 816 F. 2c at 

Bl 7. In view of the highly personal nature of Zalk ind' s 

~attack upon this Court and the 

characterization of this Court's 

court of 

reaction as 

appeal's 

"hichl V .. -
charged", In re Coooer, 821 F.2d at 843, it is appropriate 

that such balancing be performed by another judge. 

Regardless of whether transfer of the disciplinary 

proceeding is necessary in order to fully protect 

def end ant's constitutional rights, reassignment . will best 

serve to preserve the appearance of fairness and justice in 

this case. 

No feceral statute specifies when transfer of 

cisciplinary proceedings is appropriate. Similarly, neither 

this co·urt 's local rules nor the Federal Rules of Civil 

~?rocecure adcress this issue. However, 28 U.S.C. S 455(a), 
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a general provision sove:ning :dissua1ifica~ion of judges, i~ 

instructive. Section 455(a) provices: 

Any justice, judge, or magist~ate of 
the Unitec States shall ciscualifv 
himself in any proceecing in which his 
impartiality might reasonably be ques­
tioned. 

The statute sets forth an objective test for 

deternining the aFpropriateness of recusal. Unlike 28 

U.S.C. S 1~4, the existence of actual bias or prejudice is 

not a prerequisite for dis;ualification under S 455. 

Rather, the applicable standard is whether a reasonable 

r-'perso~, having knowledge of ij_l.l of the facts and 

ci rcur.1stances, would harbor doubts concerning the judge's 

impartiality. U.S. v. Greenouch, 782 F.2d 1556 (11th Cir. 

1986); Onion Carbide CorP. v. U.S. Cuttinc Service, 782 F.2d 

ilO (ith Cir. 198€); C~i:a~acha Trite o: Lc~isia~a v. Ea~rv 

L. Laws Corn=anv, 690 F.2d 1157 (5th Cir. 1982), cert. 

denied, 464 U.S. 814 (1983). The key inquiry is whether the 

facts would c:eate a reasonable doubt concerning the judge'$ 

impartiality, not in the mind of the judge or the litigants, 

but rather in the mind of the reasonable person. U.S. v. 

1-'!artoranc, 620 F.2c 912 (1st Cir. 1980), ~- ceni~d, 449 

U.S. 952; U.S. v. CO'wC:e!":, 545 F.2c 25i (1st Cir. 1976), 

~e~t. cP.niec, 430 t.S. 909 (1977). 
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!n Matter of Yac:::ari, 796 F.-2d 1165 (9th Cir.), as 

amended, 803 F.2d 1085 (1986), an attorney appealed from a 

district ·court imposition, pursuant to 28 u.s.c. § 1927, 

Fee. R. Civ. P. ll and the district court's local rules, of 

monetary sanctions against him and his professional 

corporation. At the suggestion of the trial judge, ·the 

24 

sanctions had been sought by def end ants in a defamation. 

action following direction of a verdict in -~heir favor. In 

imposing sanctions in the amount of $250,000, the trial 

~ judge concluded that the atto~ney had pursued the action 

vexat'iously and in bad faith ·f;o)ri.the time of institution of 

the su;t. 

Although the court of appeals, in addressing the 

substantive questions presented, reversed the award and 

remanded the matter for further proceedings, it held that 

the trial justice's failure to, ~ snonte, dis~ualify 

himself frorn the sanctions proceedings was neither a denial 

of cue process nor a violation of 28 u.s.c. § 455. Although 

the attorney and the trial judge had clashed several times 

cur!ns the trial over various objections, evidentiary 
. 

~atte:s a~c ru!e violatio~s, the recorc lackec the type of 



per s c n al er.::: :- o i l ~ e ~ t c r c e : o gator y ·attacks l eve led at 

trial justice as ~ould orcina:ily carry such potential 

the 

for 

bias as to require di~e:ualification as a r.atte= of due 

process. Id. at 1181 (citing Mavbe rrv v. Pennsvl v-an i a, 4 00 

-U.S. 455 (1971)). Further, these encounters did not provide 

any reasonable basis to question the impartiality of the 

trial justice so as to require disqualification under S 455. 

Id. at 1182. 

However, the court concluded that, on re~and, the 

rnatter should be reassigned to another judge. Although the 

~court of appeals found no evidence of judicial bias and did . . .... 

not doubt the trial judge's ability to act fairly, 

reassignment was necess~ry in order to preserve the 

appearance of justice. le. at 1188. 

"This case has hac an unbecoming 
cualitv from its becinninc. We 
do not·aoDreciate nor condone 
the attorney bickering and mis­
conduct which has pervaded the 
action and which spawned the 
district court's ire. Nevertheless, 
the massive sanction award and the 
numerous allegations of [judicial] 
bias and overreaching have combined 
with this poor lawyering to produce 
an entirely unfortunate enc result: 
the fragile a~pearance of justice has 
taken a beat.:.r.;." Ic. 
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f. 

In view cf the r.a~ure c: Zal~:~c's personal attack upon the 

integrity of this Cou:t, application of the ninth circuit's 

reasoning suggests that transfer of the pending disciplinary 

proceeding is a reasonable approach here. 

Other courts which have considered the propriety 

of referral of disciplinary proceecings to a judge other 

than the one before whom the alleged_ attorney misconduct 

occurred have failed to articulate 9ui~elines sufficient t~ 

assist this Court in determining whether transfer of the 

instant disciplinary matter is indicated. 

For example, in Johnson v. Trueblood, suDra., the 

court of appeals, in vacating the district court's 

revocation of an attorney·' s R.IJ2 hac vice admission, · ~tated 

that, in view of circumstances cf the case and the tensions 

~hich existec between the parties and between the plaintiffs 

and the trial judge during the trial of the underlying 

action, if the matter of revocation was to ~e pursued 

further on remand, it should be assigned to another j~dge • 
. 

629 F.2d at 304. Although the various circumstances in the 

underlying shareholfers' derivative action's lengthy travel 

to which the cou:t cf a~?eals referred included the trial 
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. . 
court's denial of plaintiffs' :28 U.S.C. § 14~ recusal motion 

and the third circuit's subse;uent denial of plaintiffs• 

petition for a -writ of mancamus to compel the trial judge's 

recusal, the court did not specify which factors; if any, 

it ~ee~ed controlling in determining that a cifferent judge 

should preside over any subsequent revocation proceedings. 

Further, the court expressly stated that it was net deciding 

whether in every case such proceedings must be conducted 

before a judge other than the judge presiding over the trial 

of the underlying action. Id. 

A court's broad power to- discipline attorneys as 

officers of the court for misconduct is substantially 

different from and proceeds upon very different grounds than 

the court's power to punish for contempt. Eash v. Riacins 

Truck inc, 7 i:-.; / F.2d at 565-66 (~uoting Ca~~er ~. United 

States, 350 U.S. 399, 408 n.7 (1956) and Ex Parte Robinson, 

86 U. s. (19 Wall.) 505, 512 (1873)). However, consideration 

of procedural rules anc! Supreme Court decisions 9overnin9 

reassignment of the latter type of proceeding suggests that 

recusal is appropriate in the pe~cing disciplinary matter. 

27 



Fee. R. Crim. P. 42(a) provides that ft[a] criminal 

contempt rnay be punished summarily if the jucge certifies 

that he saw er heard the conduct constitutinc the contem=t - . 
and that it was comnitted in the actual presence of the 

court." Pursuant to Rule 42(b), all other .criminal 

conter.pts must be prosecuted on notice~ Rule 42(b) further 

provides in pertinent part as follows: 

If the contempt charged involves 
disrespect to or criticism of a 
judge, that judge is disqualified 
from presiding at the trial or 
hearing except with the defendant's 
consent. ·-· ·~ -·· 

~.lthough Rule 42 (a) lacks such a transfer provision, the 

Supreme Court has held that, under certain circumstances and 

although -the su~rnary disposition procedures set forth in 

42 (a) wo!.!lc ct::e:-\,:ise be applicable, cue precess mane ates 

that the alleged contemnor be afforded notice and an 

adjudication of the charges before a judse other than the 

one before whorn the misconduct occurred. 

First, reassignment · is necessary where the 

contemptuous conduct provokes the trial judge and ftso 

e~croil(sJ hi~ in controversy that he ca~not 'hold the 

be:-, ~""ce .. ;ce c!~-~ ... , ~.P'.c· t .... .,e betwee~ the state and the -~· · . . .. , - "- '- "" 
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accusec. '" Tavlor v. Eaves, 418 U.S. 482, 501 (19i4) 

{e:uoting Tumev v. Ohio, 2i3 U.S. 510, 532 (1927)). In 

making this determination, "the ine:uiry must be not only 

whether there was actual bi as on the [judge's] part, but 

also whether there was 'such a likelihood of bias or an 

appeara."lce of bias that the judge was unable to hold the 

balance between vindicating the interests of the court and 

the interests of the accused.'" Tavlor v. Eaves, 418 U.S. 

at 501 (suoting Uncar v. Sarafite, 376 o.s. S75, 588 

(1964)). Second, transfer of the conter.-:pt proceedings to 

another judge is ~andated where the alleged conte~pt 

consists of a personal attack on the trial judge and the 

attack is of such a nature that, regardless of the judge's 

reaction, he would be unlikely "to maintain that calm 

detachment necessary for fair adjudication." Id. at 501 

(guoting Mavberrv v. Pennsvlvania, 400 U. S. at 465 (1971)). 

Thus, in cases involving a personal attack on a 
. 

judge, reassignment of any resulting contempt proceeding is 

liiandated not only when the judge has become "personally 

e;.~roiled" with the allegec contemnor but also when, 
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regardless of the judge's pe:sc:1al feelings er lack cf any 

outward reaction, ·the attack judge of is such that "-c:. 

ordinary sensibilities might niturally be expected to harbor 

'marked personal feelings' against the attacker." United 

States v. Mever, 462 F.2d 827, 839 (D.C. Cir. 1972) ·(citing 

Mavberrv v. Pennsvlvania, suora). Where the attack is of 

such a nature, athe law must assume that [marked personal] 

feelings exist, even though the jqdge, through admirable 

forbearance, gives no outward indication that he has been 

~ersor:ially af f e·cted." Mever , ___ 462 F.2d at 839. 

Disqualification is necessary jn such a case, inter alia, to 

protect the integrity of the ju~iciary by guarding asainst 

public suspicion of personal animosity on the part of the 

trial justice. le. "(J]ustice must satisfy the appearance 

of justice." · Offutt v. Uni tee States, 348 o. s. 11, 14 

(1954). 

Thus, for exarr.ple, in Mavberrv v. Pennsvlvania, 

suora, in light of the nature ·of contemnor's 

transgress ions, due process of law rec:au ired that er iminal 

contempt charges be acj ucicated before a judge other than 

the or.<? be:o:-e ,,.r.o::-, the r.1:.sccr.cuct occ~r rec. During the 
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course of his state criminal trial, petitioner had engaged 

in a continuous verbal attack against the trial judge. Many 

of the comments leve'led at the judge were highly. personal 

aspersions and fighting words. At the conclusion of the 

trial, the judge summarily adjudged petitioner and two co-

c5ef en cants guilty cf c r irninal contempt. In vacating the 

contempt convictions, the Supreme Court held that, although 
. 

the trial judge was net nan activist seeking cornbatn but was 

simply ftthe target of petitioner's insolence," due process 

~andated referral of the conte~pt proceedings to a cifferent 
~ . 

judge. ft[A] judge, vilified as was this Pennsylvania judge, 

necessarily becomes embroiled in a running, bitter 

controversy. No one so cruelly slandered is likely to 

maintain that calm detachment necessary for fair 

adjudication." Id. at 465. 

Regardless of whether Zalk ind• s personal attack 

upon the integrity of this Court would be viewed by the 

· Supreme Court as having so embroiled this judge in 

controversy so as to require disqualification as a matter of 

cue process or of right, transfer of the pending 
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cisciplinary proceedings to another jucge is a sounc 

approach pnder the.circumstances. Although not all personal 

attacks re cu i re rec us a 1 , Id. ; ~ sac her v. Un it ec states , 

34~ U.S. l (1952), transfer of any resulting criminal 

conte~pt proceedings is often preferable. 

n(W]here conditions do not make it 
impracticable, or where the delay ....... ----~ ~---···-- ..... ",:-- .:. ..... : .. ~ ... .IUC..J UV~ .I.U.Jw"".; ,t'W6'1.&.•II,,, c .. t"~.i.W"-'-e 

right, a judge, called upon to act 
in a case of contempt by personal 
attack upon him, may, without 
flinching from his duty, properly 
ask that one of his fellow judges 
take his place."···· ·Co-eke v. United 
states, 267 o.s~ ,1,, 539 (1925). 

For the above· reasons, in view of Zalkind's 

scandalous personal attack upon the integrity of this Court, 

trans£ er of the pending disciplinary matter is entirely 

appropriate. Reassignment will best serve to maintain the 

appearance of justice both in determining whether Zalkind 

has violated ethical standards and, if necessary, in 

balancing the def end ant• s interest in retain ins his chosen 

counsel against the public's interest in the prompt, fair 

and ethical adrr.inistration of justice. 

Local Rule 4 (e) (1) provides that attorney 

c i s c i p 1 i ~ ~ :- y he a r in g s sh a 11 be con cu ct e c before a panel of 
~ 
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all active jucges ·o: t~.is court. Chief Juc;e F ra.,,cis J. 

Boyle and this writer are the only active jucges presently 

sitting in the District of Rhode Islanc. Accordingly, the 

pending disc~plinary proceedings concerning Z~lkind are 

hereby transferred to Chief Juc;e Boyle for ~ novo 

consideration. This Court stands ready to preside over the 

.trial of Jonathan Cooper when this disciplinary rnatter is 

resolved, whether or not Zalkind is still counsel in the 

case. 

!tis so Ordered. 

s;~r-\K. £9; ,~t\..y 
Ronald R. Lagueux \J . 
United States District Judge 

Cf ltt/l..7 
Date 
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