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UNITED STATES DISTRICT COURT
FOR THEE DISTRICT OF REODE ISLAND

UNITED STATES OF AMERICA
CR. NO. 86-044 L

vE.

00 00 00 o0 o

JONATHAN COOPER

MEMORANDUM AND ORDER

RONALD R. LAGUEUX, United Steates District Judge.

| On May 19, 1587, this Court issued 2 memorandum -
and éhow cause order directiﬁg Afééfney Normen S. Zalkind of

the Massachusetts Bar, co-counsel for dJefendant Jonathan

Cooper, to appear on September 22, 1987 and show cause why

he should not be adjudged in violation of certain provisions

of the Code of Professional Responsibility of the Supreme

l R ) .
Court of the State of Rhode 1Island and his pro hac vice

1l  Pursuant to rule 4(é) of the Local Rules of the United
States District Court for the District of Rhode Island, the
Code of Professional Responsibility of the Supreme Court of
the State of Rhode Island serves as the standard of conduct
for all attorneys practicing before this Court. .
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aémission to practice in this case revokeé. Fcr the reasons
set forth below, the Court concludes that trznsfer of this
pendinc disciplinary matter to another judce of this Court
is appropriate.

On 2april 30, 1987, defendants Cooper &and Steven
Lynn, throuch counsel, filed a motion to disqualify this

trial judge from presiding over their joint drug conspirecy

criminal triel. ©Defendants soucht recusal pursuant tc 28
U.S.C. § § 144 and 455(e). Zzlkind, appearing pro hac vice

’_Has co-counsel for defendant Cooper, submitted an affidavit
‘in support ‘of the motion to disgualify.

In his affidavit, 2alkind, inter glig, attributed
this Court's earlier deﬁial of defendants' motions to
dismiss the indictment or, in the alternative, to exclude
the testimony of Mitchell Fried, a potéﬁtial covernment
witness, to improper motives harbored by the (:om:t.:2 In

substance, the tenor of Zalkind's affidavit was that

2 " The full text of the Court's bench decision, rendered
on April 10, 1987, denying defendants' motions to dismiss
the indictment or, in the alternative, to exclude the
testimony of Mitchell Fried is reported at 662 F. Supp 913.
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this Court's denial of defenéants’ motions wzs unsupported
by the recoré ané was the result of an alleced bizs harbored
by the Court =&cainst cefencants' out-of-state .counsel.
Zalkind contenceé that the alleged prejuéice resultes from
this Court's involvement, arproximately one year earlier, in
2 controversy with 2lan Dershowiti, a publicityv-seeking law
professor and sometime criminal appellate lawyer who had
criticized the Rhode 1Island 3judicial system in a book,
entitled Reversal of Fortune, that he had just published
zbout the Von Bulow case. _

| Specifically, Dershowitz bhad accused members of
the Rhode Island bar and judiciary of unethical conduct in
the Von Bulow affair (this writer was not involved in that
matter). In an effort to promote the szale of his book in
the spring of 1986, Dershowitz stated to the Rhode Island

3
media that the Jjudgces in Rhode Island were corrupt. This

3  This was reminiscent of stztements he had made in an
earlier book published in 1982 entitled The Eest Defense.
There, he had stated, "lying, distortion and other forms of
intellectual dishonesty are endemic among Jjudces"™ and
"[bleneath the robes of many judges, I have seen corruption,
incompetence, bizs, laziness, meanness of spirit, ané plain
oréinary stupiéity. 2lso, "[t]lhe Rmerican criminzl justice
svetem ig corrugt to its core: it depenés con & pervasive
Cishecnesty by its participants.” 1d. at xvii-xviii.



judce, then compléting 18 years cn the Rhode Islané Superior
Court &nd prerarinc to tak§ 2 sezt on this federal bench,
respondeé publicly to these unfounded charges of corruption
by pointing out, amonc other things, that Dershowitz suffers
from 2 spectacular lack of credibility.

. Enter Earvey A. Silverclate, a Dershowitz frieng,
confidant, former student and cdisciple. Silverclate and an
associzte, purporting to be &acting as counmsel for
Dershowitz, sent a letter, dated June 4, 1986, ¢to this
write£ requesting, inter 2lia, that the Court engage in a
public debate with their client.--Phe Court did not reply to
this infantile missive ﬁecéuse the Court had already
rejectec Dershowitz's bié, made through the media, to a
debate which was already known to Silverglate.
| I toeck the o&th of office on this bench on
September S5, 1986 and in due course the joint indictment of
Lynn and Cooper returned October 30, 1986 was assigned to
me. : magistrete ellowed Ancérew Good and Judith Mizner,
junior partners of Silverclate, to enter their appearance

pro hzc vice. for Lynn and Zalkind and his




pertner, Kimberly Eoman, for Cooper. They 2l pressed for
an evidentiary hearing on their motions to dismiss the
indictment, or in the alternative, to bar Fried's testimony.
The Court acceded to that reguest. During the hearing, on
March 18, 1287, Silverclate was presented as a2 witness by
Mizner. Silverclate haé been the co-architect of the
scheme to entrap Fried which was imrplemented by Good, who
had been the previous witness. Silverglate's role in the
m~proceedings was to attempt to discredit the federal
auvthorities (the U.S. Attofney'éw‘office and certain FBI
agents in Massachusetts) that he and Good had enlisted to
conduct the sting of Fried. Bis efforts we:e.unavailing
because this Court found that the federzl authorities had
acteé "reascnatly, expecitiously ané in accorcance with
Government policy in all respects". U.S. v. Coover, 662 F.

Supp. 913, 918 (D.R.I. 1987).
After the Court denied the motions by bench

decision on April 10, 1987, Good, Mizner and the
Silverglate firm withérew from the representation of Lynn.

John Wall o0f the Messachusetts Ear was allowed to enter



his eppearance rro hac vice for Lynn. Therezfiter, Zalkindg

and his partner, Eoman, who also had been a witness at the
evidentiary hearing, fileé = moticn to cisgualify this juéce
fron presidinc &t Cooper's trial. Well, on behélf of Lynn,
joineé in that motion.  Zzlkind filed the aforementioned
affidavit in support of the motion.  On May 4, 1987,
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evidentiary hearinc on defencants' motions to Gismiss the
indictment or exclude Fried's testimony, Eoman argued in
ﬂ-\suppqrt of the recusal motion. .. . _.. .

The Court denied the motion to disgualify. 1In so
doing, the Court noted that defendants, by failing to set
forth facts actually evincing or from which a reasonable
person coulé reasonzkly conclude that this juéce was biased
or prejudiced aczinst a party, had not met the reguirements
of either 28 U.S.C. § 144 or § 4:55. The defendants had
atte@pteé to demonstrete a vicarious form of Jjudicial
partielity. Théy éiéd not conﬁend that the Court harbored
any d@irect bias acazinst defendants personally. Rather, the
substance o0f defendants' eallecations, as well &as those

contzined in 2Zelkiné's affidavit, was that this Court was

(9]
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prejucicecé acainst defense counsel. Further, to the extent

that evidence of judiciel bias or prejudice &ecgzinst an

attorney may be relevant in determininc a court's abilitv to

afford a liticant an impartial adjuéication, defendants’ ‘
allecations that such bias existed here were entirely

unsupported by the recorc.

ivers and Coold were witnescses
at the evidentiary hearing, these attorneys, as ¢ié &zl1
other witnesses, invited the Court to assess their
credibility ané determine the weicht to be afforded to their
testimony. The determination of such matters, as made by
the Court in furlfilling iﬁs responsibilities as factfinder,
cannot serve as a proper basis for an allecation of judicial
bias or prejucdice. In any event, defendants' allecations of
lack of judicial impartiality were bésed primarily on this

Court's alleged bias acainst Good, who the Court found not

‘to be 2 credible witness and who by then had withdrawn as

co-counsel in this case.
Further, 2&lkiné's attempt, throuch reference in
his affidavit to completely irrelevant and extraneous

tters such as the Derchowitz controversy, to discredit

oua
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cefendants' elternetive moticns to
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thig Court's cenizl o

-

dismiss the in 'ctnent or exclude Fried's testimony ané
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o
infer thct the Court's cecision wes indicative of judicieal

bias or prejudice acainst dJdefense counsel ané therefore
. °
-against the cefendants themselves was found to be completely

illogical zndéd without merit. The zffidavit failed to set

cr prejucice acainst dcefendants. Thus, in denving

éefendants' motion to discualify this judce from presiding
—~ '

. cor |

at gheir joint criminal triel, this Court indicated that
Zalkind's affidavit was lecally insufficient. 1In addition
to concluding that the affidavit was insufficient - under
§ 144 in that it was not made by e party, this Court found
that the afficevit was false in some particulars, totally
irrelevant to any § 144 issues, obviously made in bad faith
and a scurrilous, scanézlous personal attack on the
intecrity of this Court. In filing the affidavit, Zzlkind
obviously.relied'on information obtained from Silverclate or

Dershowitz, or both. 2zlkind was following the Dershowitz

style of attackinc the judce's intecrity whenever an adverse
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metter until May 1%, 1987 in order to censider rossible
sanctions acainst Zalkiné, incluéinc revocation of his pro
bhec vice steatus.

On May 19, 1287, this Court issved a2 memorandum
and order in which it stated its belief that, by prepzaration
and submission of the affidavit, Zalkind haé encaceé in
unethical conduct. On that date, the Court also.allowed
Albert F. Cullen, Jr. of the Massachusetts.Bar to enter his
agpearance pro hac vice for Zalkind in these disciplinary

ﬂ-xroceeéings. Cullen shares office space with John Wall in
Boston and they practice law under the firm name of Cullen
and wall. .

Specifically, the Court concluded that 2Zalkind
Trima _f_ggég haé viclatec the followinc provisions of the
Code of Professionzl Responsibility of the Supreme Court of

the State of Rhode Island:

4 Dershowitz's latest cambit is to attack Justice Sandra
Day O'Connor as "unethical, mendacious and below the minimum
standards for any judge" (see "Another hipshot from Mr.
Dershowitz,” The Providence Journal, May 1, 1987) simply

because she wrote the Court's opinion in Tison v. United
States, 107 S.Ct. 1676 (1¢87), a capital punishment case in
which the Ccurt's éecision was contrary to his views and
arcuments. Dershewits was lesinc appellate ccunsel in that
case. FHe continues to use the technlcue of makinag unfounded

" “sttacks on the character of juégces who Go not agree with his
position.
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Misceoncuct. - (A) A lawver

(4)  Encage in concuct invelving éishonesty,
fraud, ceceit, or misrecresentation.

(5) Encace in concuct that is prejucicial to
the acm znlstratlon of justice.

(6) Encazce in &ny other conduct that aé-
versely reflects on his fitness to practice
law."

* % %

"DR 7-102. Rerpresenting a Client within the
Bounés of the Law. - (A) In his representa-

tion of a client, & lawver shall not:
%* % *

(5) Knowlnclv make a fzlse stetement of law
or fact

O

*x % %

"DR 8-102. Statements Concerning Judges and

Other Adjudicatory Officers.
* * %

(B) A lawyer shall not knowincly mzke false
accusations aczinst a judce or other
aé¢jucicatory cifficer.”
The Court stzted its view that the most appropriate sanction
for such violations is revocation of Zalkiné's pro hac vice
acmission. Zzlkind was orderec¢ to appear on September 22,
1987 at 10 A.M. ané show cause why he shoulC not be ac¢judged

in violation of the cited éisciplinary rules and his pro hac

-

vice status revchec.
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Ey preraring anc submitting the efficdavit,

Z2zlkind, inter gliz, encaced in conduct ccmparzble to that

-

which was helé to warrant disbazrment in In re Evans, 801

F.28 703 (4th Cir. 1986), cert. denieéd, 107 S.Ct. 1349
(1987). There, 2 megistrate issued a report recommenéing
that & case be dismissed for lack of subject matter

jurisdiction. Over plaintiff's objections, the district

(s 1}

court accpted the mecgistrate's report and orcdereé the case

Cismissed. Therezfter, plazintiff zppealed to the Court of
™

Azpezls for the Fourth Circuit. Durinc the pendency of the

] 1 plzintiff's counsel wrote to the magistrate,

'g
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m
-

contendin¢g that his rgpori was the result of incompetence
and/or relicious and raciel bies. Ultimately, the district
court determined that, by mekinc such accusations, counsel
had violetec three rules of professionzl responsibility: DR
1-102(A) (5) ("A lawyer shall not encace in conduct that is
prejucdicieal to the administration of justice."); DR 7-
106(C) (6) ("In appearing in his professionazl capacity before
2 tribunezl, a lawyer shall not encace in undicnifieé¢ or
éiscourteous conduct which is decradinc to a tribunal.");

ané DR E-1C2(E) ("& lawyer shall nct knewincly make false



accusetions aceinst & jucdcge cr cther acjudicatery cificer.")
The ccurt determined that cisbarment from further practice
in the cistrict court was the eppropriate sanctien.

On eppezl, the court cf ecpeels effirmed the
disberment oréer. 1In so doing, the court helé, inter 2lia,
that counsel's failure to. substantiate the serious charges
leveled acainst the magistrate constituted the meking of

ions which he knew or reasonably should hLave known to

accuez

"
0

be fzlse, in violation of DR 8-102(E).
On May 19, 1987, the date of issuance of the
F‘memoranéum and show cazuse order, this Court, acting pursuant
to Feé. R. Crim. P. 14, suas sponte ordered that defendants
Lynn and Cooper be tried separately. Although'counsel for
Lvnn cbjecteé to severance, this Court determined that such
action wzs necessitated by the fact that, "a2lthouch Lynn's
trial was ready to proceeé, defendant Cooper's trial would
have to be postponeé until completion of the pending
¢isciplinary proceecings.
On Jude @, 1987, the Court of RAppeals for the

First Circuit denied defendants' petiticn for & writ of
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menéarmus compelline this jucdge to dGiscuelify himself from
presicing over their criminal trizl. In_re Coover, 821 F.2¢

833 (lst Cir. 1587). 1In conclucing that this Court haé not
improperly declined to recuse itself, the court of arpeals
founé that the affidavit submitted by Zzlkincé was facially
insufficient. I8. at 838. The court aéded@ that the
Dershowitz affair was irrelevant to the proceedincs ané that
2zlkiné's charce and overcenerzlizetion from this Court's
involvement in that controversy that this Jjudce is
'F-Drejudiced acainst Messachusetts. . attorneys could, not
unreasonably, be viewed as a calculated insult. Id8. at 843.
It is well settléﬁ that, prior to disbarment or

imposition of monetary sanctions, an attorney must be

aZfcrded procedurezl cue process protections c¢f notice and =

3
-

opportunity to be hearé. E.a. In re Ruffalo, 390 U.S. 544

(1568); Bradlev v. Fisher, 80 U.S. (13 well.) 335 (1871); Ex

Parte Garland, 71 U.S. (4 well.) 333 (1866) (disbarment

cases)., Roadwav FExprese v. Pipver, 447 U.S. 752 (1980)

(imposition of a monetary penalty upon attorney pursuent to

28 U.S.C. § 1927). B:11 v. Norfclk anc Westerr Rv. Co., 814

-

F.2¢ 1192 (7th Cir. 19€7); Eagh v. Ficcire Truckine, 757

~ ~




F.2¢ 557 (3ré. Cir. 198Z%); Mirends v. Sctthern Fzcific

state attorney to apge pro hac vice 1is not =a
constitutionally protected interest. Leis v. Flvnt, 439

U.S. 438 (1979).

In Flvwnt, an Ohio stzte court

trie
summarily éenied aprlications for aémission pro hac vice
tendered Lbv criminal dJdefendants' out-of-state counsel.
Ultimately, the cefendants anc their attorneys instituted a
federzl court acticn seeking to enjoin further prosecution
of the criminal case until the state trial court conducted a
hearing on the agplications for admission pro hac wvice. The

.

trict court cranted the recuvested¢ relief. In so doinc,

|.u

é
the court held that the lawyers' interest in representing

the defendaznts was a constitutionally protecteé property

icht which the state court had infrinced without zccordin

-

2]
nn

the attorneys procedural due process. The Court of Appeals
for the Sixth Circuit affirmed, holding that the privilege

of arrearinc pro hac vice cculé not be denieé¢ without, jinter

— a—

o

2lia, 2 meanincful hearinc.
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"mutually explicit understanding.

593,

v. Sindermann, 408 U.S.

hac vice

Droe

the Surreme Court

admission.
counsel's

teé¢ pro hac vice in the Ohio st

under state law

aénission nct being an issue in the case,

The

lacke¢ any cognizzble property

terms of the Fourteenth Arencment to the

the state court was not oblicated
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Id. at 443-44.

lack o0f &a cocnizable
zte
Court noted that an enforceable

to aczission may be

statute or-lecal rule or throuch a

at

2)).

" Ig. 442 (citing Perrv

601-02 (1 Revocztion of

the

Supreme Court ¢€ié not address whether the initizl conferral

of such status woulé be sufficient,

unéerstandincg” or

_recuiring conforamity with

of notice

otherwise,

end hearing prior to

as 2 "mutually explicit
to create a property right
procedural due process steandards

disgualification.
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ether an aticrney who is
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In Johnso
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mzy be necessary

prior to revocation.
Trueblooé, 622 F.24 302 (3r¢ Cir. 1980), followinc a vercdict

in & shareholders' derivetive action ané without any prior

notice or hearing, the district court, suva sconte, revokeéd

ssion of plaintiffs' counsel. On

1

and their attorney, the court of

tpezls vacated the trial court's order. Without addressing

-~

appellants' claim of entitlement.tn.a full hearinc under the
cue process cleuse of the fifth amendment, the court of

appezls concluded that some type of notice and an

opportunity to respond are necessary when a district court

pe-p

seeks to revoke an attorney's pro hac vice status. at

303. First

Such procecures are desirazble for two reasons. '

"in this era of interstate practice of law", the view that

1 e
2 b4

t

ce atus was conferred ané held at the crace of

cro hezc v

the court is no 1lcncer as viable as it once was. 1c.

Seconé, such ©procedures ensure that ‘the attorney's

regcutation and livelihooé are not unnecessarily dameced,

16
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protect the client's in

(43

erest &nd promote &an &poezrance of
reculerity in the court's procecsses. Ic. Ecwever, the

court, noting that a2 pro hec vice acdmittee's temporary

tenure as & member of the bar of the court places certain
‘time constrezints cn the court's resolution of disciplinary

matters, concluded that &a full-scale hearing was not

recuired in every case. The gttorney need cnly be prowided
with a "meanincful opportunity to responé to icentifieé

ane . :
Further, this Court's loczl rules reguire that an

attorney be &fforcded a heazring prior to imposition of
éisciplinary sanctions. Rule 4(e) (1) provices as follows:
(e) Disciplinary action.

(1) n attorney who is convicted cf a crime
écainst the United States or any Stzte involving
moral turpitude or who otherwise fails to comply
with his oath or affirmetion of admission to this
bar may be suspended from practice in this couort
with or without conditions, or disbarred, or other-
wise Eisciplined. Except as provided hereafter,
such action shall not be taken unless the attorney
has been afforded an opportunity to be heard before
a panel composed of all active judges of this court
ané a mejerity of the judces composinc the panel
concur in the issuance of an order directing that
such &cticn be taken. .

Rlthouch Rule 4 is entitled "Bar of the District
‘Courc”

. subksecticn (e)(l) neither explicitly provides that
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the ci
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therein are

n

cirlinary. ©procedures earticulate
erpliceble only to fully aémitted menm Ders of the bar ¢cf thie
Court nor specifies 2 separazte methoé for disciplining rre
Lhac gggg'aémitteeé. Pule 5(c¢) defines the procedures for
procu;iné en &cmission pro hac vice but is silent on the
matter of disciplinary proceedings. An examination of the
local rules in their entirety succests that the isciplinary
procecures, includinc the hearing recuirement, set fcrth in
tle 4(e) (1) are intended to apply ecuelly to all attorneys
appearing before the district court recaréless of their

.

provisionzl status. .

| Pursuant to Local_.Rﬁle 4(c), the Code‘ of
Professional Responsibility of the Supreme Court of the
State of Rhode Island sets forth the standard of conduct for
e2ll attorneys practicing before this Court. If the
€isciplinary procecures set forth in FRule 4(e} (i) were
intendeéd to eapply only to breaches of this standaré by

resicent attorneys, 1less inclusive terminology, such as

: . 6 )
"merber of the bar of this court," 2 phrase which arpears

-~

-

6 Local Rule 4(a) defines "member of the bar of this
court”™ as "an attorney actively encaced in the practlce of _
law within the State of Rhode Island, who meintains an
cffice within thie State for that practice, who is a member
in cocé stanéinc of the bar of the Surreme Cc"'t of the
State of Rhoée Itlané, ané who has been éuly acmitted to
practice before the bar of this Courz.”



elsewhere in the rules, would have been vsed. 1Instezé, Rule
4(e) (1) employs only the more encompassing term, "attorney."

A determination that the hearinc recuirement cf
Rule 4(e)(l) is -ecually applicable to =211 attorneys
regéréless of their provisicnal status is consistent with
the thiré «circuit's reascninc in Johnson wv. Truebléoé,
sLore. See Koller v. Richerdson-Merrell. Inc., 737 F.zZd

.

1038 (D.C. Cir. 1984) (noting &bsence of any such

cistincticn in the éistrict court's local rules, court held
M\that pro hac vice counsel,.qnce g&mitted, are held to the
same ethical standards as, &and thus not subject to
ciscualification more readily than are recularly admitted

councsel.), wvacated, 472 U.S. 424 (1985). See 2lso Coover

v. Putchinsen, 184 F.28 1192 (3ré Cir. 1950) (court,

interpretincg New Jersey state court rules concluded that,
althouch uncder the rules admission pro hac yvice was within
the court's céiscreticn, the richts and duties of an out-of-
‘state lawver, once aémitted, were identical to those of =a
local attorney. In 0 doingc, the court notec that "{[t)here

zre numerous instances in the 1law where one, through
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voluntary é&ction by another,. accuires richts which he d&ig

123.)

rt

not heve before."™ Ic&. &
Recardless of whether an attorney is entitled to
notice ané hearinc prior to revocztion of his g;g hec vice
aémission, use of such procedural safeguards serves to
proﬁect & defencant's constitutionzl richts in a criminal
case. Further, the facts and circumstances of this case,
considered in 1light of the defendant's sixth amendment
richts, suggest that referral of the pending disciplinary
matter to another judce is fitting and proper.
a It is well settled that an essential component of
the sixth amendment right to ééunsel is that the accused be

afforded a fair opportunity to secure counsel of his own

choice. U.S. v. Panzarcéi RAlvarez, 816 F.28 813, 815 (l1st

Cir. 1%87) (crotinc Powell v. ERlabama, 287 U.S. 45, 53

(1932)). By affidavit, defendant Cooper has informed this
Court thaet he wishes to continue to be represented by
Zalkind. Althouch the richt to counsel of choice is not
absolute, this right cannot be arbitrarily denied. See In
re Coover, 821 F.26 at 843 ("due deliberation should be

civen before takinc the extraorcinary step of depriving
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Ccozer of his counsel of choice.") See elso Cocoer vw.

Eutchincon, 184 F.2¢ at 123 (counsel acdmitted pro hac vice

o
0
1]
‘U
"
[N
0
[N
o)
[ &
n
)
o]

in & capital cese cannct be &rbitrearily an
removed without depriving their clients of their
constitutionel richts).

The e&effidavit submitted by Zzlkind has been
recognizeé by beth this Court and the court of appeals as
constituéing 2 perscnal attack on the trial judge. "[Tlhe
affiéavit contains 1little more than a series of

/_}isstatements of fact =ané . unsubstantiated, false and
conclusory allecations, made under oath, which constitute a
scurrilous, personazl attack upon the intecrity of this

Court." Uniteé States v. Coorper, Cr. No. B86-44-L,

Memcranéum ané Show Ceuse Oréer at 3 (D.R.I. Mey 1%, 1°87).
"Zzlkind's charce and overceneralization * * * that Judge
Lacueux is prejudiced both acainst Massachusetts attorneys
ané in favor of Rhode Island ones could, not unreasonably,

be viewed as & calculateé insult.” In re Coover, €21 F.26

at 843.
This Court has stated thet if Zelkind is
cltimately fcuné to have wviclated ethical standards,

revocation ¢f his pro hac vice acémicscion mav well be the




arpropriete sanction. Discualification of &z criminal
defendant's counsel of choice implicates sixth emendnent

concerns. Prior to denving &

‘0,

efendant of representation by
choéen counsel, the Court must first bzlance the defendant's
interest in reteining counsel of his choice acazinst the
" public's interest in the ©prompt, fair ané ethical

administretion of Jjustice. Panzaréi RAlvarez, 816 F.2¢ at

8l7. In view of the highly personal nature of Zalkind's
™attack upon this Courtl and the court of =zppeal's
characterization of this Court's reaction as "hiéhlv
charged", In re Coover, 821 F.2d at 843, it is appropriate

that such bealancing be performed by another Judge.
1

[0

Recaréless of whether transfer of the discip nary

proceeding is necessary in order to furlly ©protect
éefenéant's constitutional richts, reassignment will best
serve to preserve the appearznce of fairness and justice in
thiéocase.

No federzl statute specifies when transfer of
Ciscirplinary proceedincs is appropriate. Similarly, neither

- thie Court's local rules ner the Federal Rules of Civil

™ Procecdure adééress this issue. Eowever, 28 U.S.C. § 455(a),

22



2 cenerzl provision gove:ning:éisquallflcatﬁon 0f judces, is

instructive. Secticn 45S(2) provices:
Any jus;ice, jucge, or magist(ate cf
the Unitel States shall éiscuelify
himself 1n &ny proceeding in which his
impartiality micht rezscnzkly be ques-
tionec.
The statute sets forth an objective test for
determininc the aprropriateness of recuseal. Unlike 28

U0.5.C. § 144, the existence of actual bias or prejudice is

not & prerecuisite for disgualification under § 455,

Rather, the eapplicable standard is whether a reasonable

/" “person, having knowledge of &ll of the facts and

ce

circumstances, would harbor doubts concerning the judge's
impartiality. U.S. v. Greenouch, 782 F.2d 1556 (1lth Cir.

1986); Onicn Carbide Corp. v. U.S. Cuttinc Service, 782 F.24

710 (7th Cir. 1SE€); Chitamachae Trite of lLcovisizrnz v, Earrv

L. Llaws Comzanv, 690 F.2é8 1157 (5th Cir. 1982), cert.
denied, 464 U.S. 814 (1983). The key incuiry is whether the

facts would create 2 reasonabtle doubt concerning the judge's

impartielity, not in the mind of the judge or the liticants,
but rather in the mind of the reasonable rerson. U.S. v.

Martoranc, 620 F.2¢é %12 (lst Cir. 1980), cert. cenied, 44°

U.S. 952; U.S. v. Cowcen, 5485 F.2¢ 227 (let Cir. 1976),

71

t. cenied, 430 L.&. 9CY (1¢77).
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n Matter of Vacmen, 796 F.2d 1165 (Sth Cir.), as

——

n

-t

emended, 803 F.26 1085 (1986), an attorney arpezleé from o

o

€istrict court imposition, pursuant to 28 U.S.C. § 19827,
Fed. R. Civ. P. 11 and the district court's local rules, of
monetary sanctions acainst him and his professional
corporation. At the suggestion of the trial 3judce, the
sanctions had been soucht by Gefendants in a defzmation-
action followinc direction of a verdict in their favor. 1In
imposing sanctions in the amount of $250,000, the trial
judge concluded that the attorney had pursuved the action
vexatiously and in bad faith'fgah’fﬁé time of institution of
the suit. |
Rlthouch the court of appreals, in adéressing the
substantive cuestions presented, reversed the award and
remenced the matter for further proceedings, it hLelé theat
the ¢trial justice's failure to, suz sponte, disgualify
himself from the sanctions proceedings was neither z denieal
of cue process nor & violation of 28 U.S.C. § 455. Although
the attorney and the trizl judgce had clashed several times
€urinc the trial over various objections, evicdentiary

matters ané rule violaticns, the recoré lackeé¢ the type of



~ <

perscnel embroilment cr cCezocatory attacks leveled zt the
trial justice &s woulé orcinarily carry such potentizl for
bias as to recuire discualification as 2 metter of due

Ié. at 1181 (citinc Mavkberrv v. Pennesvlvaniz, 400

process.
U.S. 455 (1971)). Further, these encounters ¢éié not provide

any rezsonable basis to question the impartiality of the

trial justice so as to require cdisgualification under § 455.

Id. at 1182.

a—
.

Eowever, the court ccencluded thzt, on rémand, the

metter shoulé be reassicned to another judge. Z2lthouch the

™ court of appezls found no evidence of judicial bias and did
not doubt the trial judge's ability to act fairly,
reassicnment was necessary in order to preserve the

zppearance of justice. I¢. at 1188.

"This czse hes haé &n unbecoming
cuality from its becinning. We

do not appreciate nor condone

the attorney bickering and mis-
conduct which has pervaded the
action &and which spawned the
district court's ire. Nevertheless,
the massive sanction award and the
numerous allegations of [judiciel]
bias and overreaching have combined
with this poor lawyerinc to procuce
arn entirely unfortunate enc result:
the fracile arpearance of justice heas
tzken a beatinc." Ig.

tn
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In view cf the rature ¢f Zzlkincd's perscnal attack ugon the
integrity of this Court, eapplication of the ninth circuit's
reasoninc succests thet t:ansfer.of the penéinc disciplinary
proceeéiné is & reésonable epproach here.

Other courts which have consicderec the propriety
of referral of disciplinary proceedings to a judce other
than the one before whem the 2lleced attorney misconduct
occurred have fziled to articulate cuidelines sufficient to
assist this Court in determining whether transfer of the

instant disciplinary matter is indicated.

For example, in Johnson v. Trueblood, supra., the
'courf of appeals, in vacéfiné the district court's
revocation of an attorney's pro hac vice admission, stated
that, in view of circumstances cf the case and the tensions

sted between the parties ancé between the plaintiffs

(2

which ex
and the triesl 3judce during the trial of the underlying
action, if the matter of revocation was to be pursued
further on remand, it shoulé be assigneé to another judge.
629 F.24 at 304. Althouch the various circumstances in the
unéerlyinc shareholcers' derivative action's lengthy travel

to which the court cf zgpeals referreé includec the trial
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court's deniel of blaintiffs"ZS u.s.c. § 144 recuszl motion
and the third circuit's subsecuent denizl of pleaintiffs!
petition for z .writ of mandamus to compel the trizl judge's
recusal, the court did not specify which factors, if eany,
it deemed controllinc in Getermining that a2 éifferent judge
should preside over any subseguent revocation proceedings.
Further, the court expressly stated that it was not deciding
whether in every case such proceedincs must be conducted
before & judge other than the judce presiding over the trial
of the underlying action. 1I8.

fﬁ*\ : A court's broad power to discipline attorneys as
officers of the court for misconduct is substantially
different from anc proceedé upon very different grounds than

the court's power to punish for contempt. Eash _v. PRigains

I

Truckine, 757 F.26 at ©565-€6 (cuetinc Czomer v. Unite
States, 350 U.S. 3992, 408 n.7 (1956) and Ex Parte Robinson,
86 U.S. (19 wall.) 505, 512 (1873)). However, consideration
~of procedural rules andé Supreme Court decisions governing
reassicnment of the latter type of proceeding succests that

recusal is appropriate in the pendinc éisciplinary matter.



Feé. R. Crim. P. 42(a) provides that "[a] criminal
contempt may be punisheé summarily if the juéce certifies
that he saw or hearé the conduct constituting the contempt
and that it was committed in the actual presence of the
court." Pursuant to Rule 42(b), all other criminal
contempts must be prosecuted on notice. Rule 42(b) further
provides in pertinent part as follows:

If the contempt charced involves

disrespect to or criticism of 2

judce, that judgce is disgualified

from presiding at the trial or

hearing except with the defendant’'s

consent. T e
Rlthouch Rule 42(a) lacks such a transfer provision, the
Supreme Court has held that, under certain circumstances and
althouch ‘the summary céisposition procedures set forth in

icable, cue fprocess mancates

(3]

wi

0n
(1]
o
m
11}
v
'«
[ 24
[

42(a) wourlé cthe
that the alleced contemnor be afforded notice and an
adjucication of the charces before & judce other than the
one before whom»the misconéuct occurred. .
First, rezssicnment ~ is necessarv where the
contemptuous conduct provokes the trial judce and "so
mbroilfs] him in controversy that he cannot ‘holé the

bzlance nic clear, ané truve between the stete and the

0
-~
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eccusec.'" Tevler v, Eavés, 418 U.S. 488, 501 (1c74)

{(cuoting Tumev v. Ohio, 273 U.S. 510, 532 (1¢27)). In

-

making this determination, "the incuiry must be not only
whether there was actuval bias on the [judce's] part, but
also whether there was 'such a likelihood of bias or ar;
appearance of bias that the judge was unzble to hold the
balance between vindicating the interests of the court and

the interests of the accused.'"™ Tevlor v. Eeves, 418 U.S.

at 501 (cuoting Uncer v. Szrafite, 376 U.S. 575, 588

(1264)). Seconé, transfer of the contempt proceedings to
anoth‘er judce is mandated whe‘;e‘ the alleged éontempt
consists of 2 personal attack on the trial judge and the
attack is of such a nature that, regardless of the judge's
reaction, he woulé be unlikely "to maintain that calm
detachment necessary for fair adjudication." I8. a£ 501

(guoting Mzvberrv v. Pennsvlvania, 400 U. S. at 465 (1971)).

Thus, in cases involving 2 personzl attack on a
" judgce, reassignment of any resulting contempt proceeding is
manéated not only when the Jjudgce has become "personally

embroiled"™ with the alleceé contemnor but &also when,

29
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recaréless of the judge's perscnal feelings or lack cf any
outwerd reacticn, the attack is such that "z 3Jjudce of

oréinary sensibilities micht naturelly be expecteé tc harbor

'marked perscnal feelincs' zgcainst the attacker." Unitegd
tates v. Mever, 462 F.28 827, 839 (D.C. Cir. 1972) (citing
Mzvberrv v. Pennsvlvaniz, supra). Where the attack is of

such a nature, "the law must assume that [markeé personal]
feelincs exist, even thouch the Jjuéce, through acmireble
forbearance, gives no outward indication that he has been
‘ F,gersopally affected.” Mever, 462 F.24 at 839.
Discualification is necessary in such a case, jinter 2lia, to
protect the integrity of the judiciary by guarding acainst
public suspicion of personal animosity on the part of the
trial justice. I¢é. "[JJustice must satisfy the appearance

—

of Jjustice.™ Offutt v. Unitec States, 348 U.S. 11, 14

(1954).

Thus, for example, in Mavberrv v. Pennsvlvenig,
supra, in light of the nature of & contemnor's
transcressions, due process of law recuired that criminal
contempt chargces be acdjuciczteé before z Jjudce other than

‘the one Ltefcre whem the miscencduct occurrec. During the
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course of his state criminal trial, petitioner had encaged

rt

in & continuous verbal attack acainst the triel judce. Many

of the comments leveled at the judce were hichly perscrel

aspersions é&nd fichtinc worcs. At the conclusion of the

[VR

trizl, the judce summarily adjudged petitioner and two co-
defenants cuilty cf criminal contempt. In vacating the
contempt convictions, the Surreme Court held that, althouch
the trial judce was nct "an activist seeking combat"™ but was
simply "the tarcet of petitioner's insolence,” due process
manéated referral of the cohteﬁpt proceedings to a different
judge; " [2] judge, vilified és wé;.this Pennsylvanié judce,
necessarily becomes emnbroiled in a running, bitter
controversy. No one so cruelly slandered is 1likely to
meintain that calm detachment necessary for fair
aédjudication.” Ig. at 4€5.

Recardless of whether Zalkind's personal attack
upon the intecrity of this Court would be viewed by the
" Supreme Court as having sc embroiled this Jjudce in

controversy so as to recuire disgualification as & matter of

cuve ¢process or of richt, transfer of the pendinc
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n

isciplinery proceedings to another Jjuéce 1is a souné

(e]]

epproach under the.circumstances. RAlthough not zll personel

attecks recvire recusal, IG.; see Szcher v. Uniteé Stetes,

343 U.S. 1 (1252), ¢transfer of any resulting criminal

contempt proceedincs is often preferable.

"[Wlhere conditions do not make it
impracticable, or where the delay
m&y not injure public cr private
richt, a2 judce, called upon to act
in 2 case of contempt by personcl
attack upon him, may, without
flinching from his duty, properly
ask that one of his fellow judges
) : take his place." - Cooke v. United
States, 267 U.S. 517, 539 (1925).

For the above  reasons, in view of Zalkind's
scandalcus personal attack upon the integrity of this Court,
transfer of the pending disciplinary matter is entirely
eppropriate. Reaessicnment will best serve to meintain the
appearance of justice both in determining whether Zalkind
has violated ethical standards and, if necessary, in
balancing the defendant's interest in retaininc his chosen
counsel against the public's interest in the prompt, fair

and ethical administration of justice.

Loczl Pule 4(e) (1) provides thet attorney

>

€isci

3]

ezrinces shezll be conducteé before a panel of

linary

~
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"

es of this court. Chief Juéce Francis J.

(18]

2ll active jué
Beyle ané this writer are the cnly active jucces rresently
sitting in the District of Rhede Islané. Accordingly, the

pencding disciplinary proceedincs concerning 22lkind are

hereby transferred to Chief Juéce Boyvle for ce novo
consideration. This Court stancs ready to preside over the
.trial of Jonathan Cooper when this disciplinary matter is

resolveé, whether or net Zz2lkiné is still counsel in the

case.

It _is so Ordered.

S:msl@ =N . 'ﬁ%&ﬁ\\-y

Ronalé R. Lacueux
United States D*st:zc. Jucce

Q/4/ 77




