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VEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

El eanor C. Schock ("plaintiff") is the daughter and only
heir of Ragnar MIler, who died on May 6, 1993. Plaintiff is the
assignee of all clainms of the Estate of Ragnar MIler (the
"Estate"). Attorney Pat Nero was MIller’s attorney, and M|l er
while living, had executed a broad power of attorney to Nero that
i ncluded the power to withdraw noney fromMIler’s bank accounts.

At the time of his death, MIler had noney deposited in the
A d Stone Federal Savings Bank ("Ad Stone"), including
$23,331.72 in a savings account. O d Stone was then a bank being
run under the conservatorship of the Federal Deposit |nsurance
Corporation (the "FDIC'). The predecessor institution, Od Stone
Bank, a Federal Savings Bank, had been closed by the FDI C on
January 29, 1993. dd Stone, in turn, was closed and |iqui dated
on July 8, 1994.



On August 27, 1993, Nero withdrew $23,331.72 fromMller’'s
savi ngs account to fund a bank check payable to hinmself. He,

t hen, deposited the proceeds in his own account. On Cctober 15,
1993, Nero was appoi nted executor of the Estate, but at the tine
of the withdrawal, he was neither an actual agent of MIIler nor
executor of the Estate.

Plaintiff’s Anmended Conpl aint alleges three counts: Count |
agai nst the United States under the Federal Tort Cains Act, 28
US. C 8 2674 (the "FTCA"); Count Il against the FDIC ("FDI C
Receiver") as a conservator of AOd Stone and operator of the bank
on August 27, 1993; and Count |1l against the FD C ("FDI C
Corporate”) as the insurer of Od Stone’ s deposits.

This Court currently has before it four notions, and it wll
address each in turn. First, the United States noves to dismss
Count | because the claimis barred by the statute of
l[imtations. This notion is denied. Second, plaintiff noves for
sumary judgnent on Count I1. This notion is denied. Third,

FDI C- Corporate noves to dismiss Count |Il1l because there was no

i nsured deposit in Ad Stone when the bank closed. This notion
is granted. Fourth, plaintiff noves to anmend her conplaint to
add a negligence count against the United States, and the United
St at es obj ects because plaintiff did not allege negligence in her
adm nistrative claim This notion is granted.

| . United States Mdtion To Dism ss Count |

The issue before this Court is whether the discovery rule



applies to a conversion claimbrought under the FTCA.' The FTCA
bars tort clains unless the claimis presented in witing to the
appropriate federal agency within two years after such claim
accrues. See 28 U S.C. 8§ 2401(b)(1998). The United States
argues that the claimaccrued in August 1993 when plaintiff

al | eges the noney was inproperly withdrawn fromM Il er’s account
by Nero. Plaintiff argues that the discovery rule del ayed
accrual of the statute of limtations until Decenber 1996, when
plaintiff discovered the alleged conversion.

A Legal standard for a notion to dismss

In ruling on a notion to dismss, the Court construes the
conplaint in the light nost favorable to the plaintiff, taking
all well-pleaded allegations as true and giving the plaintiff the

benefit of all reasonable inferences. See Negron-Gaztani be v.

Her nandez- Torres, 35 F.3d 25, 27 (1st Cir. 1994). Di sm ssal

under Rule 12(b)(6) is appropriate only if "it appears beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief." Conley v. G bson,

355 U. S. 41, 45-46 (1957).

B. Di scussi on

Cl aims under the FTCA can only be brought under the terns

and conditions of that Act. See MNeil v. United States, 508

U S 106, 111, 113 S.Ct. 1980, 1983 (1993). One such condition

The United States noved under Rule 12(b) (1) under the
m sperception that the statute of limtations is jurisdictional.
This Court treats the notion under Rule 12(b)(6), the correct
rule if the statute of limtations would bar plaintiff’s claim

3



is that a claimnust be filed within two years of accrual:
A tort claimagainst the United States shall be forever
barred unless it is presented in witing to the appropriate
Federal agency within two years after such cl ai maccrues.
28 U.S.C. 8§ 2401(b). Nero withdrew the $23,331. 72 on August 27,
1993. Plaintiff filed her adm nistrative clai munder the FTCA on
July 2, 1997. Thus, the only way for plaintiff’s claimto
survive is if the lawallows a tolling of the statute of

l[imtations and that tolling extended past July 2, 1995.

1. The | aw of the Federal Tort d ains Act

Sovereign imunity is jurisdictional, so this Court’s
jurisdiction is defined by the United States’ consent to be sued.

See FDIC v. Meyer, 510 U. S. 471, 475, 114 S. C. 996, 1000 (1994).

However, the Suprene Court has ruled that the statute of
l[imtations is not jurisdictional, and that statute is subject to

equitable tolling. See Irwin v. Departnent of Veterans Affairs,

498 U.S. 89, 95-96, 111 S.Ct. 453, 457 (1990) (hol ding that
equitable tolling doctrine applies to suits against the United

States); Schmdt v. United States, 498 U. S. 1077, 111 S.Ct. 944

(1991) (applying Ilrwin to the FTCA), vacating 901 F.2d 680 (8th
Cr. 1990), on remand 933 F.2d 639 (8th Cr. 1991).
The di scovery rule under the FTCA is established federal

law. See K.E.S. v. United States, 38 F.3d 1027, 1029 (8th G r

1994). In nedical mal practice cases, the Suprenme Court has
articulated the discovery rule to be that the clai mdoes not
accrue "until the plaintiff has discovered both his injury and

its cause." United States v. Kubrick, 444 U. S. 111, 120, 100




S.C. 352, 358 (1979). The cause of action accrues at that tine
even if plaintiff does not know that the injury is legally
redressable. See id., at 123-24, 100 S.C. at 360. |If plaintiff
fails to act despite know edge of the harm then plaintiff |oses
the claim See id.

There is no reason to limt the discovery rule to FTCA
medi cal mal practice cases. Although the First Grcuit has not
applied Kubrick’s test to a conversion claimunder the FTCA, it

has done so in FTCA cases just as far afield from nedi cal

mal practice. See, e.qg., Attallah v. United States, 955 F.2d 776,

778-780 (1st Cir. 1992). The Attallahs sued under the FTCA
claimng the governnent negligently failed to provide adequate
security for noney stolen when Custons Service agents nurdered a
courier, and the First Circuit held they were protected by the
di scovery rule. See id.

In articulating the rule here, this Court relies on FTCA

cases. See Attallah, 955 F.2d at 778-780; Nicolazzo v. United

States, 786 F.2d 454, 455-57 (1st Cr. 1986); Magdal enski v.

United States, 977 F. Supp. 66, 68-71 (D. Mass. 1997), but also

notes simlar First Crcuit precedent on discovery rules both

under federal law, see Oopallo v. United States, 994 F.2d 25,

28-32 (1st Cir. 1993) (federal tax law), and state |aw, see
Bernier v. Upjohn Co., 144 F.3d 178, 180 (1st G r. 1998)

(Massachusetts |law); Canbridge Plating Co., Inc. v. Napco, Inc.,

991 F.2d 21, 25-30 (1st Cir. 1993) (sane); Tagliente v. Hi nmer,

949 F.2d 1, 4-6 (1st Gr. 1991) (sane); Marrapese v. Rhode




| sland, 749 F.2d 934, 937 & 943-944 (1st Cir. 1984) (federal and
Rhode Island |aw). The doctrine under non-FTCA clains is
substantially simlar, and the cases provide a framework through
which to apply the law in this case.

This Court holds that the discovery rule applies in FTCA
conversion cases. The rule protects plaintiffs who suffer from

"bl anel ess i gnorance.” See Kubrick, 444 U S. at 120 n.7, 100

S.C. at 358 n.7. In order for the statute of linmtations to be
tolled, the factual basis for the cause of action nust have been

i nherently unknowable at the tinme of the injury. See Attallah,

955 F.2d at 780; Tagliente, 949 F.2d at 4. The action accrues
when the injured party knew or, in the exercise of reasonable
di I i gence, should have known the factual basis for the cause of

action. See Kubrick, 444 U. S. at 121-25, 100 S.Ct. at 359-61;

Attallah, 955 F.2d at 780; Tagliente, 949 F.2d at 4.

There is an apparent conflict in the First Crcuit as to
whether this test is objective or subjective, whether courts ask
"Was it possible to discover the injury and its cause?" or ask
"Did this plaintiff act reasonably in trying to discover the

injury and its cause?" Conpare Attallah, 955 F.2d at 780

(holding that test is objective); Tagliente, 949 F.2d at 4 (sane)
with Canbridge Plating Co., 991 F.2d at 26-27 (holding that the

test is subjective). This Court adopts the objective standard
because it is the dom nant view and because the Canbri dge
Plating Court explicitly applied Massachusetts | aw.

2. Applying the law to the facts of this case




The United States argues that Nero’s wi thdrawal of noney
fromAd Stone was not inherently unknowabl e because plaintiff,
as sole heir, had i medi ate access to testanentary docunents,
bank statements and other financial records after MIler’'s death.
Because plaintiff had the | egal power to access her father’s
financial records, the United States argues, she nmust be presuned
to know the facts that she woul d have di scovered therein:

Certainly by October 1993, when Nero was nanmed executor, she

coul d have sinply demanded a review of the pertinent

financial records B or, she could have petitioned the

Probate Court for these docunents, as well as for an

account i ng.

(Reply of the United States to Pl.’s OQop’'n to the United States’
Mot. to Dismiss at 10.) The United States is correct that
plaintiff cannot seek solace fromthe discovery rule if
reasonabl e diligence woul d have di scovered the | oss.

However, the discovery rule does not require every potenti al
clai mant to exam ne every docunent that he or she has the | ega
power to examne. The First Circuit has been clear that a

plaintiff assunes the duty to investigate where there was sone

war ni ng that there m ght have been an injury. See Bernier, 144

F.3d at 180; Marrapese, 749 F.2d at 937. This triggering warning
need not alert the plaintiff to both injury and cause, but it
must suggest that sonething is wong. |In Marrapese, the
plaintiff clainmed that he could not know until years afterwards
that a chem cal that police forcibly painted on his skin was a

carci nogen. See Marrapese, 749 F.2d at 937. The Marrapese Court

said he had a duty to investigate the chem cal imrediately



because he had suffered a burning sensation and rash along with
evi dent constitutional violations. See id. Simlarly, the
Bernier Court pointed to a letter the plaintiff received warning
her that her cancer nmay have been caused by a third party. See
Bernier, 144 F.3d at 180.

This triggering warning is inherent in the concept of
reasonabl e diligence because it would be unreasonable to expect
people to investigate every possible injury they m ght ever have
suffered. That is why nedical mal practice clains do not accrue

until the plaintiff is correctly diagnosed, see N colazzo, 786

F.2d at 456; Magdal enski, 977 F. Supp. at 68-69, but a patient

who knows his injury bears the burden of investigating its

severity and cause, see Bernier, 144 F.3d at 180; Marrapese, 749

F.2d at 937. (Objectively, all patients have the ability and the
right to speak with sonme hypot hetical doctor who would correctly
identify their injury and cause. |f the discovery rule operated
under the standard proposed by the United States, then no patient
would nerit its application. But courts have used the rule to
protect Nicolazzo, Mgdal enski and other plaintiffs who had not
received a warning that triggered reasonable diligence.

Fromthe pleadings in this case, it cannot be determ ned
precisely when plaintiff received that warning. It is stil
unsettl ed what that warning m ght have been. Gving plaintiff
the benefit of all reasonable inferences, the discovery rule may
toll the statue of limtations past July 2, 1995. Therefore, the

United States’ nmotion to dism ss Count | is denied.



In the interest of clarifying the issue for further argunent
and di scovery, this Court rejects plaintiff’s claimthat the
war ni ng did not come until Nero’ s conviction in Decenber 1996.

At a minimum the claimaccrued when plaintiff knew Nero had been
indicted for financial irregularities. In Attallah, the First
Circuit held that the cause of action accrued with the indictnent

of the Custons agents who nurdered the courier. See Attall ah,

955 F.2d at 780. Simlarly, once plaintiff had reason to suspect
Nero was di shonest, she was warned to make an inquiry into
MIler’s financial docunents.

[1. Plaintiff’'s Mtion For Summary Judgnent on Count ||

Bef ore addressing this notion on the nerits, this Court mnust
settle the confusion that the parties have created for
t henmsel ves. In the various filings, the parties could not agree
on what statute applies or even what kind of claimplaintiff has
brought, (conpare Mem In Supp. of Pl.’s Mdt. For Summ J. as to
Count Il at 2 (plaintiff characterizing it as breach of contract)
with Mm In Qppositionto Pl.’s Mot. For Summ J. as to Count II
at 2 (FDI C Receiver characterizing it as conversion)).

First, Count Il is a claimagainst FD C Receiver for breach

of contract. That is supported both by precedent, see Wsterly

Community Credit Union v. Industrial Nat’l Bank, 240 A 2d 586,

592-93 (R I. 1968), and by plaintiff’s characterizations in the
pl eadi ngs and t hrough counsel at the July 29, 1998 heari ng.
Second, FDI C-Receiver has no defense under the Fiduciaries’

Emergency Act, RI1.GL. 88 18-3-1 to -16 (1997). The Act applies



to wartine energencies. See RI.GL. 8 18-3-3. Instead, this
Court will apply RI.G L. 88 18-4-15 to -16

A Legal standard for a notion for sunmary judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sumrary judgnment notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.

Therefore, the critical inquiry is whether a genuine issue of
mat eri al fact exists. “"Material facts are those 'that m ght

affect the outcone of the suit under the governing | aw.

Morrissey v. Boston Five Cent Sav. Bank, 54 F.3d 27, 31 (1st Cr

1995) (quoting Anderson v. Liberty Lobby, Inc, 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine '"if the
evi dence is such that a reasonable jury could return a verdict
for the nonnoving party.'" I d.

On a notion for summary judgnment, the Court nust view all

evidence and related inferences in the light nost favorable to

t he nonnovi ng party. Continental Casualty Co. v. Canadi an

Universal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

sumary judgnent stage, there is "no roomfor credibility

determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

Greenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmary judgnment is not
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appropriate nerely because the facts offered by the noving party
seem nore pl ausi ble, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Electric Co., 777

F. Supp 167, 169 (D.R 1. 1991).

B. Di scussi on

At its nost basic, plaintiff’s claimis that Ragnar M| er
deposited $23,331.72 with O d Stone and that the bank did not
return it to himor his Estate. dd Stone all owed w thdrawal of
$23,331.72 fromMIler’s account on August 27, 1993 by Nero and
he deposited that noney in his own account. This claimturns on
the |l egal significance of the bank’s action, i.e., whether it was
provi ding noney to MIler through his agent Nero. |If so, it
fulfilled its obligation; if not, then the bank essentially gave
noney to a stranger and owes $23,331.72 to plaintiff.

1. The law of RI.G L. 8§ 18-4-16

FDI C- Recei ver contends that R1.G L. § 18-4-16 provides it
with a defense. The statute states:
A person who in good faith pays or transfers to a fiduciary
any noney or other property, which the fiduciary is
authorized to receive, is not responsible for the proper
application thereof by the fiduciary; and any right or title
acquired fromthe fiduciary in consideration of the paynent
or transfer is not invalid in consequence of a
m sapplication by the fiduciary.
RI.GL. 8 18-4-16. "Fiduciary" is defined to include an agent.
See RI.GL. 8 18-4-15(a)(2). Plaintiff argues that this section
does not apply here because when the bank allowed Nero to
wi t hdraw t he noney, he was not an agent of MIler and was not

"aut horized to receive" the proceeds of the bank account.
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Plaintiff’s argument is not specious. Agency term nates at

the death of the principal. See Industrial Trust Co. v. Colt,

128 A. 200, 205 (R 1. 1925); see also Restatenent (Second) of
Agency 8 120, at 304 (1958) [hereinafter "Restatenent"].
Therefore, Nero was neither MIller’s actual agent nor the
Estate’s executor on August 27, 1993, when the wi thdrawal was
made. Plaintiff notes cases in which banks have been held liable
for disbursing noney to a person without |egal standing to

receive it. See, e.q., Walker v. Portland Sav. Bank, 93 A 1025,

1026-27 (Me. 1915).

However, there are two general rules of agency |aw that
apply in this case that were not applicable in Wal ker: first,
term nati on of agency does not termi nate apparent authority, see
Rest atenent § 124A, at 316, and second, a third party who has
previously dealt with a principal through an agent may rely on
that agency status until receiving notice of the term nation, see
Restatenent § 127, at 324. In Valker, the Portland Savi ngs Bank
relied on a witten docunent that, even if genuine, was not
legally valid because it was not presented within 30 days of the

decedent’ s death. See Walker, 93 A at 1026. Portland Savi ngs

Bank had no possible | egal defense. 1In contrast, FDI C Receiver
clainms to have relied on Nero's prior agency status. The issue
of law before this Court then is whether that reliance is
sufficient to qualify Nero as an agent and, therefore, a
fiduciary under R1.G L. § 18-4-16

The Rhode Island Suprenme Court has not decided this issue of
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law, so this Court nust make "an infornmed prophecy of what the

court would do in the sane situation." Blinzler v. Marriot

Int’l. Inc., 81 F.3d 1148, 1151 (1st Cir. 1996). To do this,

this Court seeks "guidance in anal ogous state court deci sions,
per suasi ve adjudi cations by courts of sister states, |earned
treatises, and public policy considerations identified in state
decisional law" 1d. This Court relies on the Restatenent
(Second) of Agency because the Rhode |sland Suprene Court has

done so whil e discussing other agency issues. See, e.q., Mnard

& Co. Masonry Bldg. Contractors v. Marshall Bldg. Sys., Inc., 539

A 2d 523, 526 (R 1. 1988).

First, termnation of authority does not term nate apparent
authority. See Restatenent 8§ 124A, at 316. Therefore, death of a
princi pal ends the actual authority of the agent, but it does not
erase the actions of the principal, such as the creation of a
power of attorney, that took place before death. Apparent
authority is termnated when the third party has notice of the
term nation of the agent’s actual authority. See Restatenent §
125, at 318.

Second, "[t]he general rule is that the acts of an agent,
wi thin the apparent scope of his authority, are binding on the
princi pal as agai nst one who had fornerly dealt with himthrough
t he agent and who had no notice of the revocation.” 3 Am Jur.
2d Agency 8§ 52, at 553 (1986); see also Restatement § 127, at
324; accord Johnson v. Christian, 128 U. S. 374, 381, 9 S.C&. 87,

89 (1888). Such a third party is justified in assumng the
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continuance of the agency relationship. See 3 Am Jur. 2d Agency
§ 52, at 553-54; Johnson, 128 U S. at 381, 9 S.Ct. at 89-90.

Under both of these common |law rules, the principal would no
| onger be bound by the actions of the agent once the third party
has notice of term nation. The Restatenent defines that notice,
in relevant part, as when the third party:

"knows, has reason to know, should know, or has been given a

notification of the occurrence of an event from which, if

reasonabl e, he would draw the inference that the principal
does not consent to have the agent so act for him
Restatenment § 135, at 333.

The public policy considerations of RI1.G L. 18-4-16 are
consistent with these cormmon law rules. Third parties cannot
nmoni t or the comruni cati ons between princi pal and agent, so the
| aw does not hold themresponsi ble for know ng whether the
rel ati onshi p has been revoked or whether the agent used the
principal’s nmoney honestly. It is worth noting that the comon
| aw rul es coul d i ndependently protect FDI C Receiver here and that
the statute has a broad definition of fiduciary, including both
agent and "any ot her person acting in a fiduciary capacity."”
RI.GL. 8 18-4-15(a)(2). Thus, the Rhode Island Supreme Court
woul d probably read the definition to include this quasi-agency
rel ati onship that exists when third parties rely on the apparent
authority of former agents before they have notice of the
term nation. As such, RI1.GL. 8 18-4-16 protects such a third
party who in good faith pays or transfers noney to such an
appar ent agent.

2. Applying the law to the facts of this case
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The notice to the bank, plaintiff argues, was that A d Stone
paid two checks nade payable to the Estate of Ragnar Mller in
May and June 1993. (See Pl.’s Statenent of Material Facts Not in
D spute, in Supp. of Mdt. For Summ J. § 3.) FDI C Recei ver
argues that the checks may have been issued bl ank, a reasonable
i nference because one of the checks that eventually was payabl e
to the Estate of Ragnar M|l er was issued the day before Ml er
died. (See Mem In Qppositionto Pl.’s Mot. for Sunmm J. as to
Count Il at 8.) Simlarly, FD C Receiver argues that there is no
evi dence that the A d Stone enpl oyees who issued the May and June
checks had know edge of the May and June checks. (See id.)

Viewed in the light nost favorable to FD C Receiver, the
issue of notice is still in dispute and is material to
plaintiff’s claim No evidence has been offered as to who
handl ed the checks, when "Estate of Ragnar MIller" was witten on
them and who handl ed the $23,331.72 withdrawal. There are no
cases cited directly on point whether checks nmade out to the
estate of an individual constitute notice to the drawee bank that
said individual has died. Under the summary judgnent standard,
this Court nust assunme that notice was insufficient and A d Stone
acted in good faith. Therefore, plaintiff’s notion for sunmary
j udgment on Count Il is denied.

[11. FED G Corporate Motion To Disnmiss Count 11

The issue before this Court is whether FDIC Corporate had an

insurance liability for plaintiff’s account when A d Stone was
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closed.® FDI C Corporate argues that the FDIC insures only funds
on deposit at the time the bank fails. Plaintiff responds that
A d Stone was obligated to give credit to the savings account
because Nero’s wi thdrawal was unauthorized, and the FDI C nust

i nsure that obligation.

A Legal standard for a notion to dismss

This Court applies the same | egal standard applied above
when it considered the United States’ notion to dismss.

B. Di scussi on

It is undisputed that MIller’s funds were not in a savings
account at the time Od Stone failed. (See Am Conpl. at T 13-
14.) Therefore, this notion is controlled by First Grcuit
precedent:

The FDIC contends that it is entitled to rely exclusively on

t he account records of the failed institution--and so it did

not have to look further afield[.] Qur analysis of the FD C

regul ati ons, the body of case |law, and the policy concerns

underlying these regul ations | eads us to agree.

Villafane-Neriz v. FDIC, 75 F.3d 727, 731 (1st G r. 1996). Thus,

this Court nust allow FDI C- Corporate to rely on A d Stone’s

account records. The Villafane-Neriz rule is explicit. If AQd

Stone did not have a record of MIler’s noney on account when it

2 Inits menorandum supporting its notion to dismiss, FD C

Corporate noted that plaintiff was unclear whether it alleged
liability based on insurance or on a tort claim FDI C Corporate
argued that it is not the proper party defendant for a tort
claim

Plaintiff addressed only the insurance issue inits
objection to the notion to dismss. Therefore, this court
assunes that Count Il is based on an insurance and not a tort
claim Atort claimwould be dismssed in any event.
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failed, then Mller’s Estate and now plaintiff are not entitled

to insurance. Accord Raine v. Reed, 14 F.3d 280, 284 (5th G

1994); In Re Collins Securities Corp., 998 F.2d 551, 554 (8th

Cir. 1993).

The First Circuit’s decision outlines the policy and | ega
basis for this ruling, so those need not be repeated here.
However, because this notion will be dispositive, this Court
enphasi zes that MIler did not have a "deposit" under the
statutory definition at the time of the bank’s failure:

The term "deposit" neans B

(1) the unpaid bal ance of noney or its equival ent received

or held by a bank or savings association in the usual course

of business and for which it has given or is obligated to

give credit, either conditionally or unconditionally, to a .

savi ngs account.
12 U.S.C. 8§ 1813(1)(1). Plaintiff tortures the definition to
claimthat Od Stone Bank is "obligated to give credit" for the
$23,331.72 at issue because Nero’'s w thdrawal was unauthori zed.
However, dismi ssal is appropriate because if Nero’ s w thdrawal
was unaut horized, plaintiff could obtain a judicial judgnent
against Add Stone. That obligation would not be a deposit in the
"usual course of business.” Plaintiff’s |logic would nake any
bank’s obligation a "deposit” in that bank, and it would force
FDI C-Corporate to insure every judgnent creditor or perhaps even
every creditor of the bank. Certainly FDI C insurance was not
designed to insure against slip-and-fall clains, breached

contracts and unpaid bills.

Plaintiff attenpts to distinguish Villafane-Neriz by arguing

17



that Od Stone’s default occurred in January 1993 when the
Resol ution Trust Corporation was appoi nted as conservator.
However, FDIC Corporate notes that MIler had noney in two
legally distinct institutions: A d Stone Bank, A Federal Savings
Bank (until January 29, 1993) and its successor O d Stone Federal
Savi ngs Bank (January 29, 1993 to July 8, 1994). Deposits in the
first institution were transferred to the latter. It was the
second institution that failed and is involved in this case.
MIller did not | ose any noney in January 1993, so plaintiff has
no claimfor insurance for deposits then-held by the A d Stone
Bank, A Federal Savings Bank.

Therefore, FDIC-Corporate’s notion to dismss Count Il is
gr ant ed.

V. Plaintiff's Mdtion To Amend

Plaintiff noves to augnent her Anmended Conplaint wth Count
|V, a negligence claimagainst the United States. The United
St at es opposes the notion, arguing that Count IV would be futile
because this Court lacks jurisdiction to hear the claim

A Legal standard for a notion to anend

Leave to amend should be freely granted as justice so
requires. See F.R C.P. 15(a). Anmendnents should be deni ed where
they would be futile. See Mal donado v. Dom nguez, 137 F.3d 1, 11

(st Cir. 1998). Futility neans that the conplaint, as anended,
woul d fail to state a claimupon which relief could be granted.

See d assman v. Conputervision Corp., 90 F.3d 617, 623 (1st Cr

1996). "In reviewing for ‘futility,” the district court applies
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t he sane standard of |egal sufficiency as applies to a Rule
12(b)(6) notion."” 1d.

B. Di scussi on

The United States correctly states that a clai mwould be
futile if this Court |acked jurisdiction, so the standard for a
Rule 12(b) (1) notion is appropriate.

Filing a proper admnistrative claimis a jurisdictional
prerequisite to filing an action pursuant to the FTCA. See Coska

v. United States, 114 F.3d 319, 322 (1st Cr. 1997); Santi ago-

Ramirez v. Secretary of Defense, 984 F.2d 16, 18-19 (1st Cr

1993). The operative statute provides that:
[a]n action shall not be instituted upon a clai magainst the
United States . . . unless the claimnt shall have first
presented the claimto the appropriate Federal agency and
his clai mshall have been finally denied.

28 U.S.C. 8 2675(a)(1998). The section "requires that the

potential plaintiff give notice to the governnent of the nature

of the claimand the danages requested.” Santiago-Ranmrez, 984

F.2d at 18. The First Circuit "approaches the notice requirenent
I eniently, recognizing that individuals wishing to sue the
government must conply with the details of the |aw, but al so
keeping in mnd that the law was not intended to put up a barrier
of technicalities to defeat their clains.” 1d. at 19 (internal
punctuation and citation omtted).

The rul e does not require admnistrative clains to put forth
a legal theory in order to satisfy 82675. See id. at 19-20
(plaintiff provided notice even where letter did not nention the

FTCA, negligence or tort); see also United States’ Mem in Supp.
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of its bjection to Pl.’s Mdt. To Anmend at 3. The United States
argues that a plaintiff cannot present one claimto the agency
and then maintain suit on the basis of a different set of facts.
(See United States Mem in Supp. of its Objection to Pl. s Mt.
To Anend at 3 (citing Dundon v. United States, 559 F. Supp. 469,

476 (E.D.N. Y. 1983)).
In this case, plaintiff does not seek to add new facts or
ci rcunstances to her conplaint as the plaintiff attenpted in

Munsill v. United States, -- F. Supp. 2d -- , 1998 W 433885, at

3-5 (D.R 1. 1998). Since the beginning, plaintiff’s claimhas
been factually sinple: that Od Stone gave MIller’s noney to a
thief. A negligence claimalters the |egal argunents of the
case, but not the facts that the government must investigate to
contenplate settlenment. In that way, plaintiff sits aligned with
successful claimants whose adm nistrative clains included no

cause of action, see Santiago-Ramirez, 984 F.2d at 19-20, or

asked for danmages that could be interpreted as certain or

vari abl e, see Corte-Real v. United States, 949 F.2d 484, 486-87

(st Cr. 1991). Plaintiff is not Iike a claimant who never nade
a sumcertain demand for personal injuries and was denied relief

by the First Crcuit. See Kokaras v. United States, 980 F.2d 20,

21-23 (1st Cir. 1992).
The United States cannot dismiss clains with "bureaucratic

overkill."™ Corte-Real, 949 F.2d at 486. The purpose of

adm nistrative notice is to allow the governnment to investigate

the claimand determne if settlenent would be in the best
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interest of all. See id.; Santiago-Ranmirez, 984 F.2d at 18. The

United States, through the FDIC, had all the information it
needed to investigate and consider settlenment in this case. It
suffers no injury if it nmust face a negligence claimin addition
to the conversion claimalready in Count I.

Therefore, the notion to anend is granted.

| V. Concl usion

For the foregoing reasons, this Court makes the foll ow ng

rulings: The United States’ notion to dismss Count | is denied.
Plaintiff’s notion for sumary judgnent on Count |1 is denied.
FDI C- Corporate’s notion to dismss Count Il is granted.

Plaintiff’s notion to anmend the Anended Conplaint to add Count |V
is granted.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Cct ober , 1998
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