UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
SHERYL SERREZE DESROSI ERS,
Pl aintiff,
v. : C.A No. 03-018-L
HARTFORD LI FE AND ACCI DENT
| NSURANCE COVPANY, a Connecti cut

Cor por ati on.

Def endant .

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This case is before the Court on both Defendant’s Mdtion for
Summary Judgnent on Plaintiff’s Conplaint, and Plaintiff’s Cross
Motion for Sunmary Judgnment on the issue of liability only.
Plaintiff’s Conplaint originally alleged two violations of the
| aw of the State of Rhode Island: (1) that Defendant’s failure
to pay her long-termdisability insurance claimrepresented a
breach of its contract with her; and (2) that the breach is a
viol ation of Rhode I|Island General Laws 8 9-1-33, which provides a
cause of action against an insurer who wongfully and in bad
faith refuses to settle or pay a claim [In 2005, this Court
granted Defendant’s notion for summary judgnent on the Conpl aint
on the ground that the insurance plan in question was governed by
federal |law, the Enployee Retirenent Income Security Act

(“ERISA™), 29 U.S.C. 88 1001 et seq., which preenpted Plaintiff’s



state law clains. See Desrosiers v. Hartford Life and Acci dent

Ins. Co., 354 F. Supp.2d 119 (D.R 1. 2005). I n that deci sion,
the Court also granted Plaintiff’s notion to anmend her Conpl ai nt
so that the case could proceed under ERI SA | aw. Subsequently,
the parties noved for summary judgnent on Plaintiff’s underlying
claimfor benefits, which notions the Court now addresses.

The parties to this litigation are Plaintiff Sheryl Serreze
Desrosiers (hereinafter “Desrosiers” or Plaintiff), a former
enpl oyee of the United States Trustee Programin the Departnent
of Justice; and Hartford Life and Accident Insurance Conpany
(hereinafter “Hartford” or Defendant), a Connecticut insurance
conpany whi ch underwote the long termdisability insurance
policy offered through Desrosier’s enpl oyer.

For the reasons that follow, the Court determ nes that
Hartford s denial of benefits was reasoned and based on
substantial evidence, and so grants its notion for summary
j udgment .

Backgr ound

In 1992, Plaintiff began working for the United States
Trustee Program of the United States Bankruptcy Court, as the
Attorney-in-Charge of the Rhode Island office. In 1995, she was
pronoted to Assistant United States Trustee. As a result of her
enpl oynent status, she was able to enroll in the Federal

Enpl oyees Long Term Di sability Plan, which was covered by an
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i nsurance policy issued by Defendant.

In 1999, at the age of thirty-nine, Plaintiff suffered a
series of three accidents. First, in April 1999, Plaintiff was
hit on the left side of her head when a car door was suddenly
opened in her path. She visited an Ugent Care facility, and
recei ved a diagnosis of corneal abrasion. She received an eye
patch and was advi sed to use Tylenol. She reported that this
accident was followed by headaches, dizziness and sone difficulty
with her vision in her left eye.

A nmonth later, Plaintiff fell off a swing at a pl ayground,
breaki ng her nose. Plaintiff stopped working and the foll ow ng
day she underwent the first of several plastic surgeries. A
maxi | | of acial CT scan perfornmed at the tinme was normal. However
a nonth later Plaintiff consulted Dr. Vlad Zyas, a neurol ogist,
for her persistent headaches, nausea and di zziness. Dr. Zyas
di agnosed post-traunmatic mgraines. At sonme point prior to her
third accident, Plaintiff returned to work full tine.

I n Decenber 1999, Plaintiff fell down the stairs at her
home. She was taken to the hospital by anbul ance, where she was
admtted for five days. Plaintiff had cut her forehead, which
requi red seventeen stitches. |In addition, she was experiencing
urinary incontinence, partial loss of vision in her left eye, and
a weakness or paralysis in her right leg. An MR and a CT scan

of her spine yielded normal results, while a brain MR showed



“slight hyperintensity of the left optic nerve.” Four days

| ater, when sensation had returned to her | egs and her urination
was normal, Plaintiff was diagnosed wth a sprai ned back and neck
and was discharged with a wal ker. Thereafter, Plaintiff
continued to have headaches, dizziness and a sensation of
weakness in her right leg. 1In addition, she reported cognitive
probl ens such as forgetful ness, sl eepiness, sleeplessness,
inability to concentrate, anxiety, bothersone background noi se,
and a tendency to “zone out.” Followi ng the third accident,
Plaintiff did not return to work.

The date of her disability, for purposes of the insurance
policy' s definitions, is, therefore, Decenber 8, 1999. As a
threshold for benefits, the insurance policy requires that a
person be totally disabled for ninety consecutive days after the
initial date of disability. In Plaintiff’'s case, this so-called
“Elimnation Period” |asted from Decenber 8, 1999, until March 7,
2000.' This dispute concerns Plaintiff’s synptons during this
time period.

During the several nonths follow ng the Decenber 1999 fall,
Plaintiff visited several doctors and specialists in an effort to

get a diagnosis and secure relief fromher synptons. She was

! The policy states, “Total Disability or Totally Disabl ed neans
that: 1) during the Elimnation Period; and 2) for the next 24 nonths,
you are prevented by: (a) accidental bodily injury; (b) sickness; (c)
mental illness; (d) substance abuse; or (e) pregnhancy, from performn ng
the essential duties of your occupation, and as a result you are
earning |l ess than 20% of your Pre-disability earnings...”
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tested for Lyne di sease, diabetes, nultiple sclerosis, ischemc
stroke and cardi ovascul ar disease. All tests were negative.
Because of her vision problens, she visited an opht hal nol ogi st
and then a neuro-opht hal nol ogi st who determ ned that there was a
partial loss of visionin Plaintiff’'s left eye. Dr. Thomas
Hedges, the neuro-ophthal nol ogi st, conducted another MR, as well
as other testing; however no objective cause for the vision | oss
coul d be discovered. Plaintiff was prescribed a course of

predni sone, with the hope that the problemwould clear up. After
a foll owup appoi ntnent on January 21, 2000, Dr. Hedges wote to
Plaintiff’s famly doctor, Di ane Dubois-Hall, D. O, explaining
that the treatnment had been unsuccessful but that, “She continues
to have excellent visual acuity of 20/20, but she al so continues
to have an irregular |eft hem anopic defect.” He further
suggested that Plaintiff should see an optonetrist if her problem
did not inprove spontaneously.

Several neurol ogists were also consulted. Dr. Gary Johnson
exam ned Plaintiff on January 14, 2000. He observed that, while
Plaintiff arrived with a cane, she did not need it when she got
up fromthe chair and got on the exam ning table. Furthernore,
he stated that “the right | eg weakness does not seemto be a
consi stent abnormality and seens clearly to be el aborated upon.
There are no refl ex changes or other abnormalities to correspond

with this.” On the subject of the vision problem he recorded



that, “...the left eye problem seens to defy neurol ogic
expl anation. The pattern of field |loss that she describes is one
that is usually not associated wth ocul ar pathol ogy.”

There is a dispute as to when Plaintiff submtted her claim
to Defendant, but it was around this sane tinme. The differing
dates provided by the parties include Decenber 31, 1999, January
27, 2000, and February 15, 2000.

On March 9, 2000, Plaintiff saw another neurol ogist, Dr.
Mary Anne Muriello. The nedical history recorded by Dr. Miuriello
i ncl udes an additional hospitalization — Plaintiff fainted and
was hospitalized, possibly with an allergic reaction to
i buprofen. VWhile noting the vision deficit in the left eye, Dr.
Muriello found no neurol ogical problens. She cited Plaintiff’s
three falls, and suggested, “It is likely that she has post-
concussi ve syndrone accounting for her headaches and cognitive
i npai rnments.”

In the ordinary course of its business, Hartford submtted
the claimand the acconpanying nmedical records to its Associate
Medical Director, Dr. Todd Lyon, on May 5, 2000. Dr. Lyon's
internal report, dated May 19, 2000, summarized Plaintiff’s
medi cal history, suggested that there was no evidence of total
di sability, and recommended that Plaintiff be evaluated by a
neur opsychol ogi st.

In the neantine, Dr. Dubois-Hall, Plaintiff’'s famly doctor,



cleared her to return to work on a part-tinme basis, which
Plaintiff did on June 1, 2000. Plaintiff found that she was
unabl e to conplete her duties on a part-tine basis. She tried
wor ki ng addi ti onal hours but was hanpered by headaches and
i ncreased back and neck pain.

On June 14, 2000, Plaintiff was exam ned by anot her
neurol ogist, Dr. Mchele Sammaritano, who deened her totally
di sabl ed and instructed her to stop working again. In her
report, Dr. Sammaritano wote,

She has today what | feel is a post
concussi ve syndronme and headache i ncl udi ng
the foll owm ng synptons: constant verti go,
retrograde amesia, lability of enotions,
decrease in concentration and decrease in
menory, severe headaches, including an
exacerbation of her m grai ne headaches,
excessi ve sl eepiness so that she sleeps 12 to
14 hours per night which is unusual for her.
At times, she has nausea and vomting with

t he severe headaches.

Most significantly, associated with this
post concussi ve syndronme and headache is the
presence of a neurological deficit, that is,
the left visual field hem anopsia, and the
findings in the right leg (wll be included
in the section on the neurol ogical
exam nation) the coincidence of this syndrone
wi th a neurol ogical deficit nakes the cl osed
head injury nore significant.

Dr. Sammaritano concluded that Plaintiff was “conpletely disabled
to performher normal work activities.”
On June 15, 2000, Plaintiff was exam ned by the

neur opsychol ogi sts to whom she had been referred by Defendant,
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foll ow ng the recormmendati on of Dr. Lyon. Synthia Brooks, Ph.D.
and Ronal d Cohen, Ph.D., admi nistered a battery of approximtely
seventeen tests. The results were extensive, and Plaintiff did
not excel in every area. For exanple, Plaintiff scored in the
| ow average range on a test that nmeasured conpl ex psychonot or
skill. However, overall, her performance was excellent. The
psychol ogi sts w ot e,

Results of this neurocognitive eval uation

reveal a 42-year-old woman of superior

intelligence with intact neurocognitive

functioning (ranging fromlow average to very

superior levels), and no current evidence of

a primary amestic disorder, significant

menory dysfunction, or cognitive sequel ae of

post concussive syndronme on formnal

testing..... In summary, from a neurocognitive

per f ormance standpoint, Ms. Serreze appears

to be functioning well enough to perform her

prof essi onal duties perhaps even on a ful

time basis, if the mgraines and her reported

fati gue can be properly managed.
The psychol ogi sts also noted “a significant clinical profile on
the MWI -2, strongly suggesting a somati zation di sorder and/or
conversion synptons.”

On August 11, 2000, Hartford denied Plaintiff’s claim based
on its conclusion that she was not totally disabled “throughout
and beyond the Elimnation Period.” The text of the denial
letter outlined the nedical docunentation reviewed by Defendant,
and quoted fromDr. Lyon's report on Plaintiff:

Her primary subjective conplaints at this
time appear to be weakness of the | ower
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extremties, especially the right |leg, as
wel | as reported cognitive deficits including
forgetful ness. The visual field | oss appears
to be relatively insignificant and not to the
degree of conferring significant visual
inmpairment. There are essentially no other
objective findings present in Ms. Serreze's
eval uations through x-rays, MRl scanning, EEG
studi es, and physi cal exam findi ngs ot her
than her visual loss. It appears that her
maj or troubling conplaints at this tine are

t hose of cognitive deficits.

Dr. Lyon’s report had been prepared prior to his receipt of the
neur opsychol ogi cal testing. An addendumto his first report,
prepared July 27, 2000, after he had reviewed those test results,
reiterated his conclusion that Plaintiff had the functional
capacity to perform her sedentary occupation as a | awer.
Plaintiff appeal ed Defendant’s decision, and, on Novenber

21, 2000, she submtted additional nedical docunentation to
support her appeal. This included results froma second
neur opsychol ogi cal eval uati on whi ch had taken place on July 21,
2000, and was perforned by clinical neuropsychol ogi st Sanuel
Sokol, Ph.D., to whom she had been referred by Dr. Sanmmarit ano.
Dr. Sokol wote in his summary as foll ows:

e Ms. Serreze's overall cognitive skills

are in the high average to superior range.

Her verbal skills are noderately stronger

t han her nonverbal skills but a difference of

this magni tude occurred in 20% of the

uni npai red normative popul ati on.

 Ms. Serreze’s imedi ate auditory attention

is weak, a difficulty seen during her
eval uation in June. Her perfornmance on
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vi sual tasks that required rapid scanning
(letter cancellation, synbol search) was
inpaired as it was in June. Her visual

attention on untined tasks was i ntact.

Her

executive processing skills are intact.

 Ms. Serreze’'s working nenory is normal.
Her visual nenory is intact. Her verbal
menory is inpaired. Gven that her verba

menory was normal in June, her current

performance is likely due to inattention.

 Ms. Serreze’'s |anguage skills are strong.

* Ms. Serreze s higher order visual

processing skills are normal for her age and
| evel of education. 1In contrast, her sensory
visual skills are inpaired. Visually evoked
potentials are abnormal in her left eye and
consistent with her visual field defect. 1In
addition to a field defect, it is also likely

t hat she has poor depth perception.

...In ny opinion her VEPs are noderately
abnormal and in conjunction with her field
defects could interfere with her ability to
carry out the duties and responsibilities of
her | aw practice and may have contributed to

her subsequent acci dents.

There was al so additional data fromDr. Sanmmaritano. Dr .

Sammaritano had followed up with Plaintiff on August 14, 2000,

and Septenber 14, 2000, and wote to Plaintiff’s regional

supervi sor on Septenber 28, 2000, stating that Plaintiff m ght

return to work if certain conditions were net.

These conditions

i ncluded a four-hour workday, a restriction on sitting or

standing in one position for nore than one hour,

a requirenent

t hat anot her attorney assist her with all hearings and that

sonmeone assist her with typing, |egal research
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ot her organi zational tasks, and a prohibition on driving. The
new material was reviewed by Dr. Lyon, who contacted both Drs.
Sokol and Sammaritano to discuss their findings. Dr. Lyon
determned that his initial assessnment was correct, and Defendant
denied Plaintiff’s appeal on May 17, 2001.

In an exchange of letters, the two sides continued to debate
the decision until Plaintiff filed this lawsuit in Rhode Island
Superior Court in Novenmber 2002. It was renoved by Defendant to
this Court on January 10, 2003, based on the diversity of
citizenship of the parties, pursuant to 28 U S.C. § 1332. As
noted earlier, the Court then granted Defendant’s notion to
summarily dismss the Conplaint based on federal preenption.

Al though Plaintiff never redrafted her claimto conformto the
ERI SA statute, the Court will treat her claimas one to recover
benefits due under the ERI SA plan, pursuant to 29 U.S.C. § 1132
(a).
Legal Anal ysis
Summary Judgnent Standard of Revi ew

CGeneral ly speaking, when ruling on a notion for summary
judgnent, the court nust |look to the record and view all the
facts and inferences therefromin the Iight nost favorable to the

nonnovi ng party. Continental Casualty Co. v. Canadi an Uni versal

Ins. Co., 924 F.2d 370, 373 (1st G r. 1991). However, for ERI SA

cases, the First Crcuit has determined that a slightly different
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procedure i s appropriate:

...1n an ERI SA case where review i s based
only on the adm nistrative record before the
plan adm nistrator and is an ultimte
conclusion as to disability to be drawn from
the facts, summary judgnent is sinply a
vehicle for deciding the issue. This neans
the non-noving party is not entitled to the
usual inferences inits favor. Wen there is
no di spute over plan interpretation, the use
of summary judgnment in this way is proper
regardl ess of whether our review of the ERI SA
deci si on maker’s decision is de novo or
deferenti al .

O ndorf v. Paul Revere Life Ins. Co., 404 F.3d 510, 517 (1st Gr

2005) (cites omtted). The case before the Court consists of a
review of the adm nistrative record, and does not involve a
di spute over the plan’s interpretation. Consequently, the Court
will follow the O ndorf nethodol ogy.
ERI SA Standard of Review

It is well established that where the ERI SA pl an
adm ni strator has discretion to determne eligibility for
benefits, then those determ nations will be reviewed by the court

only for an abuse of discretion. See Firestone Tire & Rubber Co.

v. Bruch, 489 U. S. 101 (1989). It is undisputed that in the case
before the Court, Hartford nade the determ nation to deny
benefits. The First Grcuit uses the ‘abuse of discretion
standard i nterchangeably with the “arbitrary and capri ci ous’

standard. Wight v. R R Donnelley & Sons Co. G oup Benefits

Plan, 402 F.3d 67, 74 (1st G r. 2005). Elaborating on the
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standard, the Wight Court wote,

A decision to deny benefits to a beneficiary
will be upheld if the adm nistrator’s

deci sion ‘was reasoned and supported by
substantial evidence.’... Evidence is
substantial when it is ‘reasonably sufficient
to support a conclusion.’” Evidence contrary
to an adm nistrator’s decision does not mnake
t he deci si on unreasonabl e, provided
substanti al evidence supports the decision.

402 F.3d at 74 (quoting Gannon v. Metro. Life Ins. Co., 360 F.3d

211, 213 (1st Cir. 2004)). Consequently, the task of this Court
is not to determ ne whether Plaintiff is disabled, totally or

ot herwi se, or to state whether Defendant’s decision was the
correct one. Instead, the Court’s function is to make sure that
Def endant’ s deci sion was reasoned and based on substanti al

evi dence. See Buffonge v. Prudential Ins. Co. of Anerica, 426

F.3d 20, 31 n. 13 (1st G r. 2005).
A less deferential standard of review?
Plaintiff urges the Court to consider enploying a | ess
deferential standard of review. |In support of this argunent, she
cites several cases fromother circuit courts of appeal. For

exanple, in Fought v. UnumLife Ins. Co. of Anerica, 379 F.3d 997

(10th GCr. 2004), the Tenth Crcuit set forth guidelines for a
“sliding scale” standard of review for cases in which the plan
adm nistrator is operating with a conflict of interest because it
is charged with the dual responsibilities of determ ning benefits

as well as paying out those benefits. Wile recognizing that a
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legitimate conflict of interest nmust trigger a | ess deferential
standard of review, and m ndful of other circuits’ rulings, the
First Crcuit has rejected the notion that a plan adm nistrator’s
financial stake in making benefit decisions creates inproper
self-interest:

In Pari-Fasano, the Court acknow edged t hat
an insurer ‘does have a conflict of sorts
when a finding of eligibility means that the
insurer will have to pay benefits out of its
own pocket,’ but determ ned that the narket
presents conpeting incentives that
substantially mnimze the apparent conflict
of interest. In Doyle, the Court identified
t he conpeting incentives, explaining that
enpl oyers have benefit plans to pl ease

enpl oyees and, consequently, will not want to
keep an overly tight-fisted insurer. Thus,
according to the Court, an insurer could
‘“hardly sell policies if it is too severe in
adm ni stering them’

Wight, 402 F.3d at 75, (citing Pari-Fasano v. ITT Hartford Life

& Acc. Ins. Co., 230 F.3d 415, 418 (1st Cr. 2000) and Doyl e v.

Paul Revere Life Ins. Co., 144 F.3d 181, 184 (1st Cr. 1998)).

The Wight Court concluded that the trial court, “[B]ound by

wel | - establ i shed precedent,” was correct when it “declined to
apply a less deferential standard due to the alleged structural
conflict.” 402 F.3d at 75.

Plaintiff also points out that several courts have applied a
| ess deferential standard of review in instances where there was

evi dence of serious procedural irregularities commtted by the

plan adm nistrator in the course of evaluating a claimfor
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benefits. The Tenth Circuit’'s decision in Fought v. UNUMis a

good exanple. In that case, the plan adm nistrator denied
plaintiff’s claimbased on conpl ex nedi cal evidence w thout
seeki ng any i ndependent review. “Thus,” the Fought Court wrote,
“when an inherent conflict of interest, or a serious procedural
irregularity exists, such as here, and the plan adm nistrator has
deni ed coverage, the district court is required to slide al ong
the scal e considerably and an additional reduction in deference
is appropriate.” 379 F.3d at 1007.

In Kosiba v. Merck & Co., 384 F.3d 58, 66 (3d Cir. 2004),

the Third Circuit also recommended the sliding scale approach in
cases where there is “denonstrated procedural irregularity, bias,
or unfairness in the review of the claimant’s application for
benefits.” |In Kosiba, the enployer/plan adm nistrator Merck
interfered with the third-party claimadmnistrator’s appea
procedures by requesting an independent nedical examw th a
specified doctor. “W conclude,” the Court wote, “that the
procedural bias we have described in Epps-Mlloy' s appeal s
process warrants a noderately heightened arbitrary and caprici ous
standard of review” 384 F.3d at 68.

Plaintiff herein is hard pressed to find support in First
Crcuit precedent for her argunent that procedural irregularities
conpel a less deferential standard of review. Plaintiff cites

O ndorf, wherein the Court stated that “personal bias by a plan
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adm nistrator or prejudicial procedural irregularity in the ERI SA
adm nistrative review procedure” mght justify the adm ssion of
evi dence outside the adm nistrative record. 404 F.3d 510, 520.
However, this really has no bearing on the issue of the standard
of review

In Beauvais v. Citizens Financial Goup, Inc., 418 F. Supp.

2d 22, 31 (D.R 1. 2006), Chief Judge Ernest Torres of this Court
hel d that a procedural irregularity (i.e., the plan
admnistrator’s failure to obtain x-rays and MRl results when
eval uating the claim constituted an abuse of discretion. The
Court then awarded the benefits retroactively.

This witer endorses the reasoning articul ated in Beauvais.
A plan admnistrator’s failure to followits rules and internal
policies in a neutral and consistent manner is the essence of
arbitrariness and capriciousness. A denonstration of serious
procedural irregularities does not mandate the application of a
different standard of review, it nmandates a finding that the plan
adm ni strator abused its discretion. Wth the appropriate
standard in mnd, this Court must now eval uate the seriousness of
the procedural irregularities clainmed by Plaintiff.

Procedural irregularities alleged by Plaintiff

Plaintiff alleges that Defendant abused its discretion in

handl i ng her cl ai m because of several procedural irregularities

that revealed its nmethods to be arbitrary and capricious. The
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Court addresses each of these irregularities below and

determ nes that none is arbitrary or capricious or in any other
way sufficiently significant to conpel a remand of this case to
the plan adm nistrator.

1. Def endant ignored the Social Security Adm nistration’s
finding of disability

On March 21, 2000, Plaintiff sent Defendant a copy of her
conpl eted application for Social Security benefits (SSI). On
Cctober 25, 2001, in a letter to Defendant’s Appeal Unit,
Plaintiff mentions that the Social Security Adm nistration has
“recently commenced disability paynents of $1669 a nonth.” In
her menorandum of law to the Court, she argues that it was error
that Defendant did “not credit or reconcile that finding with its

own. . . I n support of her argunent, Plaintiff cites cases
wherein federal courts have indicated that a benefits
determ nati on nade by the Social Security Administration is

rel evant evidence. See Lopes v. Metropolitan Life Ins. Co., 332

F.3d 1, 6 n.9 (1st Gir. 2003).

In response to this argunent, Defendant has several
per suasi ve argunents. One focuses on the tineline: Defendant
denied Plaintiff’s claimin August 2000; and deni ed her appeal in
May of 2001. Several nonths |ater, on October 25, 2001,
Plaintiff mentioned in a letter, alnbst parenthetically, that she
had just started receiving Social Security benefits. A Social

Security Adm nistration determnation on disability is rel evant
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but not binding on a plan adm nistrator. Gannon v. Mtropolitan

Life Ins. Co., 360 F.3d 211, 215 (1st G r. 2004), Pari-Fasano v.

| TT Hartford Life & Acc. Ins. Co., 230 F.3d 415, 420 (1st G

2000). Consequently, a plan admnistrator is not required to
reopen its file and reconsider its decision several nonths after
the fact.

Def endant’ s second argunent reinforces the logic of the
first. Wat Plaintiff refers to as “a finding” consists only of
a nere mention in a letter drafted by Plaintiff herself. There
is no information in the record to explain the nature of the
Social Security Adm nistration’s determ nation, or the standard
used to assess the disability. Mre inportantly, no information
is provided to indicate what tine period of Plaintiff’s life was
eval uated when the agency’s determ nation of total disability was
made. To be eligible for benefits under the ERI SA pl an,
Plaintiff had to becone totally disabled while she was stil
wor ki ng. The record does not reflect that the Social Security
determ nation focused on this tine period. Consequently, there
was no error in Defendant’s procedures with regard to the Soci al
Security determ nation.

2. Def endant ignored the findings of the Federal Enpl oyees’
Retirenment board

Plaintiff argues that Defendant commtted error by failing

to address the decision made by the Federal Enployees’ Retirenent
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board (“FERS’) that she was disabled. The record includes three
references to these disability retirement benefits. The first is
aletter fromPlaintiff’s attorney to Defendant, dated February
15, 2001, which stated that Plaintiff had “not been granted
disability benefits fromthe Federal governnent.” The second
reference is dated March 30, 2001, and is found in Defendant’s
activity log. The entry states that Plaintiff’s attorney phoned
and explained that Plaintiff had applied for disability
retirement. The third reference can be found in the above-cited
Cct ober 25, 2001, letter fromPlaintiff to Defendant’s Appeal

Unit where she wites, “My disability retirenment paynments from
the United States Departnent of Justice have not yet been
finalized...” Plaintiff’s characterization of this record as a
‘decision of disability by the Federal Enployees’ Retirenent
board’ is inaccurate. There is nothing in the record that
definitively establishes that the Federal Enpl oyees’ Retirenment
board found Plaintiff disabled, or that Defendant knew anything
about it beyond a few inconclusive references. Plaintiff’s
argunent does not support a finding of procedural irregularity by
this Court.

3. Def endant was tardy in nmaking its initial benefits
determ nati on

Plaintiff cites 29 CF. R 8 2560.503-1(f)(3) to denonstrate

t hat Defendant violated ERI SA regul ati ons when it took nine
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nonths to make its benefits determ nation, rather than the 45
days specified in the code. The precise tine period between
Plaintiff’s claimand Defendant’s denial is in dispute as the
parties differ as to the date Plaintiff submtted her claim
However, there is no dispute that Defendant took |onger than 45
days.

In Terry v. Bayer Corp., 145 F.3d 28, 39 (1st G r. 1998),

the First Crcuit addressed the notice requirenents set forth in
the same regulation, stating, “... ERISA s notice requirenents are
not nmeant to create a systemof strict liability for formal
notice failures.” The Terry Court goes on to quote approvingly
froma Seventh Crcuit decision, “Not all procedural defects ..
W Il upset a fiduciary' s decision. Substantial conpliance with
the regulations is sufficient.” 145 F.3d at 39 (quoting from

Donato v. Metropolitan Life Ins. Co., 19 F.3d 375, 382 (7th Gr

1994)).

In the present case, as Defendant points out, there is no
showi ng that Defendant was dilatory in its review of Plaintiff’s
claim |In fact, the record shows that Defendant’s associ ate
medi cal director, Dr. Todd Lyon, engaged in an extensive review
of the reports gleaned fromseveral different specialists. In
addition, he followed up with many of the doctors by phone and
letter, recomended a series of additional tests, and drafted

three reports summari zi ng the nedi cal docunentation.

-20-



Furthernore, there is no showng that the length of tine involved
prejudiced Plaintiff in any way. Consequently, the Court

concl udes that the extended tinme taken by Defendant to eval uate
Plaintiff’s claimdoes not represent a significant procedural
irregularity.

4. Def endant violated its own rule when it del ayed deci di ng
Plaintiff’s appeal

Def endant’ s policy states that the outcone of clains’
appeal s shoul d be determined no nore than sixty days fromtheir
recei pt, and no nore than 120 days in special cases, such as when
a hearing is necessary. Plaintiff argues that the ninety days
t hat Defendant took to process her appeal represents a serious
procedural irregularity. Because Plaintiff submtted additional
medi cal docunentation with her appeal, which was revi ewed and
eval uated by Defendant, the Court determ nes that the ninety-day
time period was a reasonabl e one.

5. Def endant rejected claimw thout reviewing Plaintiff’s job
description

Through di scovery, Plaintiff obtained witten internal
procedures from Defendant that stated that a job description
shoul d be obtai ned when processing a claim Defendant’s failure
to do so was a serious breach of protocol, according to
Plaintiff. Plaintiff’'s attorney sent Defendant a detailed job
description, via fax, on Novenber 21, 2000. However, Plaintiff

all eges that there is no evidence that it was considered during
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the review of her appeal.

However, in its denial letter dated May 17, 2001, Defendant
lists the job description as one of the thirteen pieces of
additional information that was considered in the appeal.

Not hing in the record supports Plaintiff’s allegation that her
job duties were disregarded in the evaluation of her claim
6. The role of Dr. Lyon

Plaintiff has several argunments concerning the role of Dr.
Todd Lyon, Defendant’s associ ate nedical director. These
contentions include that Dr. Lyon ‘manufactured’ the record by
i ncl udi ng paraphrased sunmmari es of doctors’ notes in his report;
that he di sregarded certain nedical evidence and certain of
Plaintiff’s conditions; and that his professional expertise was
never di scl osed.

Plaintiff’s charges are belied by the record. Dr. Lyon's
reports quote extensively fromthe records of the various
treating physicians and reflect a thorough analysis of the
medi cal docunentation. Even so, Dr. Lyon’s clarity of thinking,
hi s opinion and his professional background are not the focus of
the Court’s review. Defendant retained Dr. Lyon to hel p digest
t he medi cal docunentation, and to make a recomendati on about
Plaintiff’s disability based on that docunentation. He is a
medi cal doctor, and it does not appear to the Court that

Defendant’s reliance on his advice was arbitrary or capricious,
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or represents a serious procedural irregularity. The Court’s
responsibility is to review the nedical evidence in its entirety
and determ ne whether Defendant’s reliance on the conclusions and
recomendations of its enployee, Dr. Lyon, was reasoned and based
on substantial evidence. It is to this task that the Court w |l
now turn.
‘ Reasoned and supported by substantial evidence’

As cited earlier, the First Crcuit has held that a plan

admnistrator’s decision will be upheld if it is “reasoned and

supported by substantial evidence.” Wight v. R R Donnelley &

Sons Co. Group Benefits Plan, 402 F.3d 67, 74. Because doctors

may differ in their assessnent of a patient, the existence of
medi cal evidence that does not support the plan admnistrator’s
deci si on does not make the decision unreasonable, as |long as
there is substantial nedical evidence that supports the decision.
Id. at 74. *...[T]he existence of medical evidence pointing in
two directions does not render arbitrary or capricious a plan
adm nistrator’s decision to credit one viewpoint or the other.”

Buf fonge v. Prudential Ins. Co. of Anerica, 426 F.3d 20, 28 (1st

Cr. 2005). Moreover, the plan admnnistrator is not required to
gi ve special deference to the evaluations provided by a

claimant’s treating physician. Black & Decker Disability Plan v.

Nord, 538 U. S. 822, 831 (2003), Gannon v. Metropolitan Life Ins.

Co., 360 F.3d 211, 215 (1st Gir. 2004).
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In the present case, the Court concludes that there is anple
and reasonabl e evidence to support the plan admnistrator’s
decision that Plaintiff was not totally disabled during the
Eli mnation Period, as well as the foll ow ng weeks during which
time her appeal was being evaluated. Wile Dr. Sammaritano did
conclude that Plaintiff was unable to work during this tine
period, the weight of all the other nedical evidence goes in the
opposite direction. Cearly, her weak |l eg and defect in
peri pheral vision are not sufficient to render Plaintiff unable
to work as an attorney. Therefore, Plaintiff’s central conpl aint
is her array of neurocognitive synptons, including headaches,

di zziness, difficulty concentrating, forgetful ness and

sl eepi ness. Though these synptons are no doubt distressing and
unpl easant, the results of two rounds of neuropsychol ogi cal
assessnments did not denonstrate that these synptons were
sufficiently disabling to justify an award of benefits.

Drs. Brooks and Cohen, who exam ned Plaintiff on June 15,
2000, on the recomendation of Dr. Lyon, found that she was “of
superior intelligence wth intact neurocognitive functioning...”
and that she appeared to be functioning well enough to work ful
tinme if her headaches and fatigue could be managed. Dr. Sokol,
to whom Plaintiff was referred by Dr. Sammaritano, exam ned her
five weeks later. He classified Plaintiff’'s overall cognitive

skills in “the high average to superior range.” Moreover, he
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stated that her working nmenory was normal, her |anguage skills
were strong and her higher order visual processing skills were
normal . He concluded that it was possible that her left-eye
vision problem coupled with “her field defects” could interfere
with her ability to work.

The Brooks/ Cohen eval uation provides no support for
Plaintiff’s claim and the Sokol evaluation is weak and anbi guous
at best. Dr. Sokol’s opinion does not reflect the requisite
degree of certainty to support a finding that Plaintiff was
totally disabled fromworking. As this Court has previously
observed, an opinion of an expert that is based on
“possibilities” instead of “probabilities” is entitled to little

or no weight. See Hall v. Eklof Marine, 339 F. Supp.2d 369, 377

(D.R|. 2004).

Clearly, Defendant correctly determ ned that neither
assessnment was sufficient to support a finding that Plaintiff was
totally disabled fromperformng in her work setting. This is a
reasonabl e conclusion. It is not only reasonable, but it is also
supported by substantial evidence.

Concl usi on

For the reasons stated above, the Court grants Defendant’s
Motion for Sunmary Judgnent on Plaintiff’s ERISA claim and
denies Plaintiff’s cross notion for partial sunmary judgnent.

The G erk shall enter judgnent for Defendant on Plaintiff’s
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Conpl aint forthw th.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Cct ober, , 2006
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