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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge

Use plaintiff ("D Anrbra"), a subcontractor on a federal
government construction project, seeks conpensation for services
performed fromthe project’s general contractor ("North
American") and the general contractor’s surety ("St. Paul™).
This matter is before the Court on a notion by defendants’ styled
“"Motion for Sunmary Judgnent." Defendants seek a ruling as a
matter of law that they are not |iable beyond a certain anmount.
For this reason, the Court will treat the notion as one for
partial summary judgnent and grant it as indicated bel ow

BACKGROUND

For the purposes of this notion, the conplicated facts of
this dispute may be briefly stated. In 1991, the United States
Navy awar ded defendant North American the contract to construct
two new buildings at the Navy' s Advanced Wapons Resear ch
Facility in Newport, Rhode Island. North American obtained a

| abor and material paynment bond, as well as a performance bond,



fromdefendant St. Paul to satisfy the requirenents of the Ml ler
Act. See 40 U.S.C. 88 270a-270f (1994) (requiring the posting of
a performance and paynent bond by contractors awarded a federal
government construction contract).

D Anbra entered into a witten agreenent (the "Subcontract")
with North Anerican on Decenber 24, 1991 to be a subcontractor on
this Navy project. Under this contract, D Anbra agreed to
provi de | abor, materials, and equipnment for the site and utility
wor k. The Subcontract called for a flat paynent of $426, 000 for
t hese services. Over the course of several years, D Anbra
conpl eted significant portions of its assigned task. In addition
to carrying out the specifics of the original plan for the
project, D Anbra also worked on alterations of and additions to
the original plans.

Bef ore the project was conpl eted, however, the Navy inforned
North Anmerican in February 1994 that it was termnating their
contract through the agreenent’s Term nation for Conveni ence
provi sion, an escape hatch conmon to federal governnent
construction contracts. Shortly thereafter, North American
informed D Anbra that it was term nating the Subcontract.

North Anerican sponsored a class on March 10, 1994 to
explain the adm nistrative procedures involved in making cl ai nms
for paynment followi ng a Term nation for Convenience. The class
was i ntended for subcontractors who had worked on the project.

D Anbra was represented at the class by a conpany official and an

attorney. On April 22, 1994, D Anbra filed this action agai nst



North Anerican and St. Paul, asserting jurisdiction under the
MIller Act. See 40 U S.C. 8§ 270b(b) (vesting jurisdiction in the
United States district courts for actions brought by persons who
furnish | abor and materials on federal construction projects and
who seek to collect on a paynent bond for services perforned).
In the Conplaint, D Anbra seeks conpensation for work perfornmed
on the project for which it has not yet been paid by North
American. D Anbra al so requests an award of nonetary relief for
damages it alleges were incurred as a result of delays in the
construction project outside of its control.

D Anbra was not content to rely on its federal |lawsuit for
relief, however. It choose also to pursue its cause through the
settlement process outlined in the Contract Disputes Act. See 41
U S.C. 88 601-613 (1994) (outlining the system of clains
resol uti on under the Contract Disputes Act). Under this system
i nposed upon contractors in their contracts with the federal
governnent, contractors on federal governnent construction
projects that have been term nated are required to submt
certified clains to the government for paynment. See 41 U S.C
8§ 605(c)(1). Only general contractors typically may submt
cl ai mrs because only they are in privity of contract with the

government. See United States v. Johnson Controls, Inc., 713

F.2d 1541, 1557 (Fed. Cir. 1983). Subcontractors nust submt
clainms to the general contractor who batches together all clains
related to the project for which it is responsible and submts

themto a government contract officer for review See Arnold M




D anond, Inc. v. Dalton, 25 F.3d 1006, 1009 (Fed. Cr. 1994)

(describing this "sponsorship” systen). This was the procedure
followed in this case.

On January 30, 1995, D Anbra submitted to North American a
claimasserting that North American was liable to plaintiff for
an out st andi ng bal ance on the construction project of
$608,917.55. This bal ance due was based on total expenses
incurred by D Anbra of $1,212,087.16. North American responded
with a request that D Anrbra submit a new certification of its
claimin the formprovided by North American. That form | anguage
required D Anbra to assert that the United States governnment was
l'iable for the full amount of the claim The revised claim
alleged that it "accurately reflects the contract adjustnent for
whi ch the contractor believes the governnent is liable." D Anbra
conplied by submitting the revised claimto North Anerican on
February 21, 1995.

North Anerican submtted D Anrbra’s claim along with its own
clainms and those of other subcontractors, to the federal
government according to the procedures of the Contract D sputes
Act. The Defense Contract Audit Agency audited D Anbra’s
certified claimand deternmined that it could not conpensate
D Anbra for nmuch of its alleged costs. Based on this audit, the
Navy's Contracting Oficer responsible for the settlenent
negoti ati ons between North Anmerican and the federal governnent
determ ned that D Anbra was entitled only to an additional

$32, 549. 30 beyond what it had al ready been paid, and that D Anbra



was not entitled to the full $608,917.55 cl ai ned.

Fol l owi ng further research by North Anerican into all of the
clainms arising fromthe project, it resubmtted the clains to the
Contracting O ficer in Cctober 1996. North Anmerican clained
$492,958 on D Anbra’s behal f. Shortly thereafter, North Anerican
began gl obal settlenent negotiations with the federal governnent.
The settl enent was conpl eted on Decenber 23, 1996. As part of
this agreenent, the Contracting Oficer increased the anmount to
which it determ ned that D Anbra was entitled to $87, 161
Unsatisfied with that sum D Anbra has pursued this federa
| awsui t .

In the Conplaint, D Arbra alleges sinply that it perforned
over $1.2 mllion of work on the Navy project under a contract
with North American and that it has only been paid approxi mately
one-hal f of that amount. It holds North American responsible for
t he bal ance and relies on the MIler Act for authority to proceed
agai nst the bond issued by St. Paul to satisfy the shortfall in
paynents. Defendants deny responsibility for the full anount
sought by D Anbra. They insist that D Anbra is estopped from
seeking relief fromdefendants because it previously subnmtted to
North Anerican a certified claimasserting that the federal
government was liable for its damages.

Dl SCUSS| ON

St andard of Revi ew
Al t hough defendants’ notion seeks sumary judgnent under

Rul e 56(c) of the Federal Rules of Civil Procedure, it is nore



properly considered under Rule 56(d) as a notion for parti al
summary judgnent. The circunmstances of this case are unique.
Def endants are not entitled to full vindication. They are |iable
to plaintiff for a portion of the anpbunt sought as a matter of
law. Yet, to achieve this result, this Court will grant
defendants’ notion for partial sumary judgnent. Rule 56(d)
provi des a nechani sm whereby a court may fashion such relief.
Partial summary judgnent under Rule 56(d) is separate and
distinct froma notion for summary judgnment under Rule 56(c),
al though the two are often inproperly interchanged. Rule 56(d)
arns the court with a tool to "narrow the factual issues for

trial." Rivera-Flores v. Puerto Rico Tel. Co., 64 F.3d 742, 747

(st Cr. 1995). The rule provides that when "judgnent is not
rendered upon the whole case or for all the relief asked and a

trial is necessary,” the court may "ascertain what material facts
exi st without substantial controversy and what naterial facts are
actually and in good faith controverted.” Fed. R Cyv. P. 56(d).
Based upon such an inquiry, the court may then devise an
appropriate order "including the extent to which the anount of
damages or other relief is not in controversy, and directing such
further proceedings in the action as are just." 1d.

The standard for ruling on a Rule 56(d) notion is "identical

to that depl oyed when considering a summary judgnent notion under

Rule 56(c)." URI Cogeneration Partners, L.P. v. Board of

Governors for Hi gher Educ., 915 F. Supp. 1267, 1279 (D.R 1. 1996)

(citing Flanders & Medeiros Inc. v. Bogosian, 868 F. Supp. 412,




417 (D.R 1. 1994), aff’'d in part, rev'd in part, 65 F.3d 198 (1st

Cr. 1995)). Rule 56(c) of the Federal Rules of G vil Procedure
sets forth the standard for ruling on a summary judgnent noti on:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.
Fed. R Civ. P. 56(c). In determning whether summary judgnent
is appropriate, the Court must view the facts on the record and
all inferences therefromin the light nost favorable to the

nonnovi ng party. See Continental Cas. Co. v. Canadi an

Uni versal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991).

However, a grant of sunmary judgnent "is not appropriate
nmerely because the facts offered by the noving party seem nost
pl ausi bl e, or because the opponent is unlikely to prevail at

trial." Gannon v. Narragansett Elec. Co., 777 F. Supp. 167, 169

(D.R 1. 1991). At the sumrmary judgnent stage, there is "no room
for credibility determ nations, no roomfor the neasured wei ghi ng
of conflicting evidence such as the trial process entails, no
roomfor the judge to superinpose his own ideas of probability

and likelihood." Geenburg v. Puerto Rico Maritinme Shipping

Auth., 835 F.2d 932, 936 (1st Cr. 1987). Summary judgenent is
only avail able when there is no dispute as to any material fact

and only questions of law remain. See Blackie v. Mine, 75 F. 3d

716, 721 (1st CGr. 1996). Additionally, the noving party bears
t he burden of showi ng that no evidence supports the nonnoving

party's position. See Celotex Corp. v. Catrett, 477 U S. 317,
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325 (1986).
1. Analysis

Al t hough this dispute takes place in the context of the
conpl ex adm ni strative system of federal governnent construction
contracts, its resolution lies in the application of contract |aw
fundanmentals. The interpretation of contract |anguage is a

matter of law to be decided by the court. See Newport Plaza

Assocs. v. Durfee Attleboro Bank, 985 F.2d 640, 644-45 (1st G r

1993). Partial sumrary judgnent is appropriate in this case
because this Court need do no nore than apply the undi sputed
facts to the | anguage of the contract between the parties. For
that reason, this Court need not reach defendants’ estoppel
arguments.

This Court has explained that when a contract is clear and
unanbi guous on its face, the Court will enforce the contract as

witten. See Kelly v. Tillotson-Pearson, Inc., 840 F. Supp. 935,

944 (D.R 1. 1994) (citing Aetna Cas. & Sur. Co. v. Gaziano, 587

A.2d 916, 917 (R 1. 1991)). When the |anguage of the Subcontract
itself is carefully exam ned, nuch of D Anbra’s claimis reveal ed
to be without merit because the agreenent between the parties
limts its relief to the process that it has already received.
Anal ysis of the Subcontract’s inpact on this dispute begins,
logically, in Cause 8, entitled "Settlenent of Controversies.”
Under this provision, D Anbra agreed that the parties to the
project, D Anbra, North Anerican and the federal governnment,

woul d attenpt to reach a nmutually satisfactory settlenment of "any



controversy" arising fromthe project. This provision covered
t he uni verse of possible disagreenents between the parties
i ncl udi ng those concerning the
gquantity, kind, price or value of any materials or supplies
furni shed or to be furnished by the SUBCONTRACTOR, . . . or
in respect to any kind of |abor or manner of perfornmance
thereof, or in respect to any other matter or thing
pertaining to or connected with the work provided for
her ei n.
This clause also delineated the limts of North American’s
liability to D Anbra:
The tender to the SUBCONTRACTOR of the anmpbunt due or to
beconme due to hi munder and according to said settlenent
shal | operate to rel ease the CONTRACTOR and the PRI NCl PAL
. . and the surety of the CONTRACTOR fromliability to the
SUBCONTRACTCR f or any sum of noney or damages in excess of
t he ambunt tendered. The said amount to be tendered shal
in no case be greater than the anmount all owed and paid by
the PRINCI PAL [the United States governnent].
The clear inport of this language is that the federal governnent
is to serve as the final arbiter of subcontractor clainms. Under
t he Subcontract, North Anmerican is liable to a subcontractor only
to the extent of paynents nmade by the federal governnent to North
American for the purpose of reinbursing subcontractor work. In
this case, the Contracting Oficer eventually determ ned that
D Anbra was entitled to an additional $87,161. Under C ause 8,
D Anbra’s cl ai ms agai nst North Anmerican and St. Paul are
exti ngui shed when that anmount is tendered to D Anbra.
This interpretation of the role of the federal governnment in
resol ving di sputes between D Anbra and North Anmerican is
buttressed by other provisions of the Subcontract. The

procedures to govern the settlenent of the Subcontract in the



event of a Termination for Conveni ence are provided for in C ause
30, entitled "Additional G ounds for Termnation.”™ Under this
provi sion, North Anerican may term nate the Subcontract at any
time "when it is determ ned, at CONTRACTOR S sole discretion, to
be in CONTRACTOR S best interest.” Upon term nation, this clause
provi des that the parties are to negotiate a settlenent.

Further, the parties are bound to apply to the settlenent process
the rules contained in Clause 17, entitled "Partial Paynent."

The federal governnment has a controlling role in settling
di sputes under the "Partial Paynment"” clause. This section
provi des:

The estimates and cal cul ati ons made by the PRI NCI PAL as to

t he amount of work conpleted by t he SUBCONTRACTOR her eunder

shall be final and binding upon the parties hereto and shal

concl usively establish the amount of work done by the

SUBCONTRACTOR her eunder .

These provisions of the Subcontract create a process for the
resol ution of disputes between D Anbra and North Anerican. The
procedure calls for de facto determ nation by the federal
government of the anpbunt to which the subcontractor is entitled
because North American is liable to a subcontractor only to the
extent that the government approves of the subcontractor’s
clainms, submtted as "pass-through” clains by the general
contractor. North American has no duty to pass on to D Anbra any
anount beyond that paid by the federal governnent. D Anbra
agreed to be bound by this arrangenent. Furthernore, this

Pprocess is common to subcontractor contracts in gover nnent

construction projects. See George Hyman Constr. Co. v. United
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States, 30 Fed. d. 170, 175-76 (1993) (listing cases in which
the parties operated under a contract inposing conditional
liability on the general contractor), aff’'d, 39 F.3d 1197 (Fed.
Cr. 1994). This Court will hold D Arbra to its bargain. It is
irrelevant that D Anbra alleges that it was msled by North
American to submit a certified claimpinning liability on the
federal government. Regardless of the | anguage of the certified
claimmade by D Anbra, North American’s liability is limted to
t he amount paid by the governnment on D Anbra’s claim
Furthernore, a significant portion of the danages sought by
D Anbra is attributed to a class of expense that is expressly
di sal | oned by the Subcontract. Although the Conplaint fails to
expl ain exactly what portion of the $608,917.55 is a result of

"del ay damages,"” D Anbra’ s nenoranda indicate that severa
hundred thousand dollars of the claimis attributable to these
damages. However, several provisions of the Subcontract
expressly absolve North Anerican of all liability for "del ay
damages.” In Clause 13(C.), the Subcontract states that in the
event D Anbra is required to performextra work that was not
contenplated by the original plans for the project, North
Anerican will be liable for direct expenses of that work only,
“"[al]nd in no case will indirect expenses such as unabsorbed
over head, del ay damages, | oss of business and etc. be allowed.™
The sane | anguage is repeated in Clause 30(B.) in the context of

Term nation for Conveni ence paynents.

D Anbra does not dispute that the federal governnent’s

11



Contracting Oficer determned that it was only entitled to an
addi tional $87,161, nor does it dispute that the Subcontract is
an agreenent that is enforceable by this Court. Those facts

al one conpel the result this Court nust reach. D Anbra’s all eged
i nexperience in governnent construction projects that have been
term nated for convenience is immterial. Wat is material is
that D Anbra agreed to a contract that established both a
procedure for the resolution of disputes and a limtation on the
liability of the general contractor. Plaintiff is entitled to no
nore than the sumpaid to North Anerican by the federa

government for D Anbra’s work on the project.

CONCLUSI ON

For the foregoing reasons, defendant’s notion for parti al
summary judgnent is granted. Defendants are not |iable for nore
than the federal governnent has allowed on D Anbra’s claim A
hearing will be scheduled to determ ne the precise anount of the
judgnment to be entered for D Anbra agai nst defendants.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Oct ober , 1998
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