UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

EDWARD A. McGRATH
Pl aintiff,
v. : C. A No. 94-0322L
RHODE | SLAND RETI REMENT BQOARD,
by and t hrough Nancy Mayer,
General Treasurer,

Def endant .

DECI SI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on cross notions for sumary
j udgnment pursuant to Rule 56 of the Federal Rules of G vil
Procedure and Local Rule 12.1. Plaintiff Edward A. McGath
(“MGath”), a fornmer municipal enployee of the City of Cranston
chal l enges the constitutionality of R1. Gen. Laws 8§ 45-21-16
(1993), as anended in June 1992. In his First Amended Conpl ai nt,
plaintiff seeks declaratory and nonetary relief pursuant to 42
U S.C. 88 1983 and 1988. The Retirement Board, by and through
Nancy Mayer, in her official capacity as Chairperson and
Treasurer of the Retirenment Board, asserts that R1. Gen. Laws §
45-21-16 (1993) is constitutional on its face and as applied by
the Retirenent Board, and that the Board is entitled to judgnent

as a matter of law. For the follow ng reasons, plaintiff’s



notion for summary judgnent is denied, and defendant’s cross
nmotion is granted.
| . Undi sput ed Background Facts

The Rhode |sland Enpl oyees’ Retirenment System (“Retirenent
Systent or “Systenf) is, in truth, an amal gamati on of two pension
systens: a programfor state enployees, governed by R 1. GCen.
Laws 88 36-8-1 to -10-38 (1990), and a second for muni ci pal
enpl oyees, governed by RI1. Gen. Laws 88 45-21-1 to -62 (1991 &
Supp. 1994). Wiile the distinction has little everyday neani ng,
the interaction of the two systens and their authorizing statutes
bears on the 1992 amendnent of R 1. Gen. Laws 8§ 45-21-16, and a
qui ck review of the history of the Retirenment Systemis
appropri at e.

In 1936, Rhode |sland established a pension systemfor state
enpl oyees. 1936 R |I. Pub. Laws ch. 2334. Today, participants in
the Systemreceive retirement, disability, survivor and death
benefits. Responsibility for the adm nistration and operation of
the Retirenent Systemwas and still is vested in the Retirenent
Board pursuant to RI. Gen. Laws 8 36-8-3. 1In 1951, Rhode Island
establ i shed a statew de pension system for nunicipal enployees,
1951 R I. Pub. Laws ch. 2784, through which participating cities
and towns could offer their workers the same retirement benefits
granted to state enployees. R . Gen. Laws § 45-21-4. The

Retirenent Board assuned responsibility for the nunici pal



enpl oyees’ system 8§ 45-21-32, and since that time has run the
two systens, in effect, as a single retirenent system
Nevert hel ess, the Retirenent Board serves two statutory masters:
it is organized and enpowered under 88 36-8-1 to -10-38, though
it must run the nunicipal enployees’ retirenment systemin
accordance with 88 45-21-1 to -62.

On April 9, 1986, McGath went to work for the Departnent of
Senior Services of the City of Cranston as a probationary
enpl oyee. He was enbarking on a second -- or even third --
career: He had served in the mlitary from February 16, 1951 to
May 1, 1953, and had been engaged el sewhere during the
i nterveni ng decades. Six nonths later, on Novenber 28, 1986
McG at h becane a muni ci pal enpl oyee of Cranston and henceforth a
muni ci pal nmenber of the Retirement System  Throughout his period
of service, which lasted until April 28, 1994, Cranston made
contributions to the Retirenment Systemon MG ath's behal f.
Addi ti onal nonies were deducted regularly fromMGath’s pay --
during the first two and a half years of his nenbership, from
Novenber 1986 through May 1989, he contributed $4,075.41 to the
System

Cranston’s Director of Personnel informed the Retirenent
Board on February 27, 1991, that MG ath wanted to purchase
credit in the Retirement Systemfor his two and a half years in

the mlitary and for his six nonths of probationary service. The



mlitary service credit was available to McGath by virtue of

R 1.

RI.

Gen. Laws § 45-21-53 (1991):

Armed service credit. -- Any active municipal enployee
who served on active duty in the arnmed service of the
United States or in the nerchant marine service of the
United States as defined in section 2 of chapter 1721
of the public |aws, 1946, may purchase credit for that
service up to a maxi mum of four (4) years; pursuant to
t he provisions of § 36-9-31.

Gen. Laws § 36-9-31 (1990) read:

Arnmed service credit. -- (a) Any active nenber of the
retirement system who served on active duty in the
armed service of the United States or in the nerchant
marine service of the United States as defined in § 2
of chapter 1721 of the public |aws, 1946, may purchase
credit for that service up to a maxi num of four (4)
years; provided that he or she has received an

honor abl e di scharge; provided, that any nenber who
served any fraction of a year |less than six (6) nonths
shall be allowed to purchase six (6) nonths of service
for each fraction and for any fraction of a year siXx
(6) nmonths or greater shall be permtted to purchase
one year of service; provided, further, that any

enpl oyee on an official |eave of absence for illness or
injury shall be eligible to purchase mlitary credits
as defined herein while on that | eave of absence.

(b) Any active nmenber of a retirenment system as defined
in chapter 16 of title 16, chapters 8, 9, 10 of this
title or chapter 21 of title 45 nmay purchase credits
for such mlitary service into any systemthe person is
actively participating in, regardl ess of whether the
menber has purchased credits for such mlitary service
in any other system

(c) The cost to purchase these credits shall be ten
percent (10% of the nenber’s first year’s earnings as
a state enpl oyee, teacher, nunicipal enployee, or

| egi sl ator as defined in chapters 9 of this title, 16
of title 16 and 21 of title 45 multiplied by the nunber
of years and fraction thereof of such armed service up
to a maxi mum of four (4) years.

(d) There will be no interest charge provided the

4



menber makes that purchase during his or her first five

(5) years of menbership in the retirenment system but

will be charged regular interest to date of purchase

fromdate of enroll nent into nmenbership, if purchased

after conpleting (5) years of nenbership; provided,

however, any nmenber who was in the retirenment system

prior to July 1, 1980, would not be charged interest

whenever he or she purchases the arned services credit.
McGath’ s purchase of probationary credit was permtted under
R 1. Gen. Laws 8§ 45-21-9(b) (1991), which allowed mnunicipa
menbers to “purchas[e] credit for prior service with the city or
town of which the enployee is now enpl oyed.”

On March 20, 1991, the Retirenent Board informed McGath
that the cost for two and half years of mlitary credit woul d be
$4,316.09 (10 percent of his first year’s salary nultiplied by
2.5). The Retirenment Board also told MG ath that he could
pur chase probationary credit for the period of April 9, 1986 to
Novenber 2, 1986 (a total of six nonths and twenty-four days) at
a cost of $917.53, including interest. On April 15, 1991,
McGath paid the requested sunms and received the mlitary service
and probationary credits, collectively known as “purchase
credits.”

In April 1991, McGath's eligibility for a retirenent
pensi on was determned by R 1. Gen. Laws 8§ 45-21-16 (1991):

Retirement on service allowance. -- Retirenent of a

menber on a service retirement allowance shall be nade

by the retirenent board as foll ows:

Any menber may retire upon the nmenber’s witten

application to the retirenent board as of the first day
of the calendar nonth in which the application was
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filed, provided the nenber was separated from service
prior thereto, and provided, further, that if
separation from service occurs during the nonth in

whi ch application is filed, the effective date shall be
the first day follow ng the separation from service,
provi ded that the nenber at the tinme so specified for
the nenber’s retirenent shall have attained the
applicable mnimumretirenent age and shall have
conpleted at least ten (10) years of total service or
who, regardl ess of age, conpleted thirty (30) years of
total service, and notw thstanding that during the
period of notification the nenber may have separated
fromservice. The m nimum ages for service retirenent
(except for enpl oyees conpleting (30) years of service
as above provided) shall be fifty-eight (58) years.

(Emphasis added.) Simlarly, RI1. Gen. Laws 8 36-10-9 (1990)
provi ded that a nenber who was over sixty becane eligible upon

“conplet[ion] of at least ten (10) years of total service.”

(Enmphasi s added.)

Thus on April 15, 1991, when McG ath bought his mlitary and
probationary credits, a municipal enployee who net the m ni mum
age requi renent needed to accunul ate ten years of total service
before his pension rights vested and he becane eligible for
retirement. The conputation of his period of total service was
acconpl i shed by adding his purchase credits to his years of
actual enploynent. MGath, after buying three years’ worth of
credits, needed to work for the Gty of Cranston for seven years
before vesting; he would have been eligible to retire in Novenber
1993.

Shortly thereafter, in June 1991, the Rhode Island General

Assenbl y sought to change the nethod by which the Retirenent



Board cal cul ated the m ni nrum years of required service for
vesting purposes. The General Assenbly appended subsection (c)
to 8 36-10-9, effective June 16, 1991:

(c) Except as specifically provided in 8 36-10-9.1, 88
36-10-12 t hrough 36-10-15 and 88 45-21-19 through 45-
21-22 of the general |aws, no nenber shall be eligible
for pension benefits under this chapter unless the
nenber shall have been a contributing nenber of the
enpl oyee’s retirenent systemfor at least ten (10)
years. Provided, however, a person who has ten (10)
years service credit shall be vested. Any person who
becones a nenber of the enployee’ s retirenment system
pursuant to 8 45-21-4 shall be considered a
contributing nenber for the purpose of title 45,
chapter 21 and this chapter.

R 1. Gen. Laws 8§ 36-10-9(c) (Supp. 1993) (enphasis added); see
1991 R 1. Pub. Laws ch. 111. Section 36-10-9(c) appeared to
amend 8 45-21-16 by inplication, changing the statutory m ni num
for pension eligibility fromten years of total service to ten
years of “contributory” (actual) service. Nevertheless, 8§ 45-21-
16 was not expressly anended and the Retirenment Board found
itself in uncertain waters, unsure which statutory mninumto
apply to municipal enpl oyees.

To end the confusion, the General Assenbly substantially
amended 8 45-21-16 in July 1992. 1992 R I. Pub. Laws ch. 306.
McGath's constitutional clains arise out of the General
Assenbly’s addition of subsection (b), which ordained that, as of
January 1, 1993, “no [runicipal] nmenber shall be eligible for

pensi on benefits under this chapter unless the nmenber shall have

been a contributing nenber of the enployees’ retirenent system




for at least ten (10) years.” R |I. Gen. Laws § 45-21-16(b)

(enphasi s added); see 1992 R 1. Pub. Laws ch. 306. A year |ater,
see 1993 R I. Pub. Laws ch. 231, § 45-21-16(b) attained its
final form

Retirement on service allowance [Effective January 1,
1993]. --

(b) Except as specifically provided in § 45-21-19

t hrough 45-21-22, no nenber shall be eligible for
pensi on benefits under this chapter unless the nenber
shal |l have been a contributing nenber of the enpl oyees’
retirenent systemfor at |least ten (10) years.

(i) Provided, however, a person who has ten (10) years

service credit on or before June 16, 1991 shall be

vest ed.

(i1) Furthernore, any past service credits purchased in

accordance with § 45-21-62 shall be counted towards

vesti ng.

(1i1) Any person who becones a nenber of the enpl oyees’

retirement system pursuant to 8 45-21-4 shall be

considered a contributing nmenber for the purpose of

this chapter.
R 1. Gen. Laws 8§ 45-21-16(b) (Supp. 1993) (enphasis added).

Seeking to retire in Novenber 1993 or shortly thereafter,
McGath met with James M Reilly, the assistant director of the
Retirement System on Cctober 6, 1993, in order to determne his
eligibility for a service pension. MGath was wel| beyond the
mnimumretirenent age; the only issue was whet her he had
accumnul at ed enough service credit. On Cctober 8, 1993, Reilly
informed McGrath by letter that pursuant to “[l]egislation

enacted in June of 1991” (an apparent reference to the anendnent



of 8 36-10-9), McGrath needed ten years as a contributing nmenber
bef ore becom ng eligible, and hence would have to work until
Novenber 1996. No |onger could he apply his mlitary and
probationary credits towards fulfillnment of the ten year m ni num
However, on Cctober 21, 1993, the Retirenent Board
established its formal policy with regards to 8§ 45-21-16 and the
ten year contributory service requirenent:
Al'l muni ci pal enpl oyees who have ten years of purchased
credit and service credit as of Decenber 31, 1992 are
eligible to retire upon attaining age 58. After
Decenber 31, 1992, all nunicipal enployees must have
ten years of contributory service. However, prior
probationary service may be used towards the ten year
requi rement .
Brief for Defendant at 9. |In effect, the Board ruled that the
1991 anendnent of 8§ 36-10-9 applied only to state enpl oyees.
Not wi t hst andi ng t he | anguage of 8§ 45-21-16(b) (i), which appeared
to set June 16, 1991 as the | ast day on which a nunicipa
enpl oyee’ s pension rights could vest under the total service
cal cul ation, the Board ruled that nunicipal enployees had until
Decenber 31, 1992 to satisfy the ten year total service m nimum
The policy was cold confort to McGath; on Decenber 31, 1992,
MG ath had a total of nine years, two nonths and twenty-two days
of purchase and service credits. Under neither nethod of
calculation had his rights to a pension vested.

MG ath appealed Reilly’'s determnation to the Retirenent

Board on January 13, 1994. The appeal was denied. GCting 8§ 45-



21-16 and the new policy, the Board permtted McGath to apply
his six nonths and twenty-four days of probationary credit
towards the ten year contributory service requirenent, but
di sal l oned any use of his mlitary credit. The Board rul ed that
McG ath woul d becone eligible for a retirenent on a pension on
April 9, 1996. Plaintiff’s Exhibit A At that tinme, however,
his purchased mlitary credit would augnment his nonthly paynents
fromthe Retirement System by approximately 5 percent. MGath
woul d have to work a full decade for Cranston, but he would
retire with twelve and a half years’ service credit, thus earning
a hi gher pension.

MG ath resigned his position with the City of Cranston on
April 28, 1994, and subsequently brought suit in this Court.

McG ath contends that 8§ 45-21-16 (Supp. 1993), as anended in
1992 and applied to himby the Retirenment Board, violates four
provisions of the United States Constitution. First, he alleges
that the amendnent of 8§ 45-21-16(b) requiring ten years of
contributory service inpairs his contractual rights in violation
of the Contract Clause. U S. Const. art. I, 8 10. Second,
McG ath avers that the anended statute viol ates the Equal
Protection Cl ause of the Fourteenth Amendnent. U.S. Const.
amend. XIV, 8 1. Third, he argues that his inability to apply
his mlitary service credit towards vesting was a deprivation of

property wi thout due process of law, in contravention of the Due
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Process C ause of the Fourteenth Amendnment. U.S. Const. anend.
XIV 8 1. Fourth, he alleges that the disallowance of mlitary
credit anmpbunted to a taking w thout just conpensation in

vi ol ation of the Takings O ause of the Fifth Amendnent,
applicable to the states through the Fourteenth Anmendnent. U S

Const. anmend. V. See Wbb’'s Fabul ous Pharnmacies, Inc. V.

Beckwith, 449 U.S. 155, 160, 101 S.C. 446, 450, 66 L.Ed.2d 358
(1980). MG ath noves for sunmary judgnment on all his clains.
The Retirenent Board denies that the amendnent of 8§ 45-21-16
abridged McGath's constitutional rights, and has filed a cross
nmotion for summary judgnent. After hearing oral argunents on the
cross notions, the Court took this matter under advisenent. The
notions are now in order for decision.
1. Standard for Decision

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if

any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to

a judgnment as a matter of |aw

The Court nust view all facts and related inferences in the |ight

nost favorable to the nonnoving party. Continental Casualty Co.

v. Canadian Universal Ins. Co., 924 F.2d 370, 373 (1st Gr

1991). Hence, “each party’s notion for summary judgnent nust be

addressed by exam ning the facts and inferences in favor of the
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other party.” Berger v. R1. Bd. of Governors for Hi gher Educ.,

832 F.Supp. 515, 517 (D.R 1. 1993).
I11. Analysis
A. The Contract C ause

MG ath's first cause of action arises under the Contract
Clause and 42 U S.C. 8§ 1983. MGath argues that his purchase of
mlitary service credit pursuant to RI. Gen. Laws 8§ 45-21-53
(1991) on April 15, 1991 forned a contract with the Retirenent
System In his view, the June 1992 anendnents to R I. Gen. Laws
8§ 45-21-16 that barred himfromapplying his mlitary credit
towards vesting substantially inpaired his contractual rights in
violation of the Contract Clause. The Retirenent Board responds
that MG ath's purchase of mlitary service credits did not
Create a contract as a matter of law, and therefore the Contract
Cl ause is sinply inapplicable.

The Contract C ause reads: “No State shall . . . pass any

Law inmpairing the Qoligation of Contracts.” U. S. Const.

Art. I, 8 10. Despite the draconi an | anguage of the Contract
Cl ause, “its prohibition nust be acconmpdated to the inherent
police power of the State o safeguard the vital interests of

its people.”” Energy Reserves Group v. Kansas Power & Light Co.,

459 U.S. 400, 410, 103 S.Ct. 697, 704, 74 L.Ed.2d 569 (1983)

(quoting Hone Bldg. & Loan Assn. v. Blaisdell, 290 U S. 398, 434,

54 S.Ct. 231, 239, 78 L.Ed. 413 (1934)). Wiile the Contract
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Clause is applicable to contracts between a private party and a

state, Hoffman v. City of Warwi ck, 909 F.2d 608, 614 (1st Cr

1990), courts mnmust be sensitive to the states’ reserved
sovereignty and to their need for flexibility when addressing
public concerns over tine.

In determ ning whether § 45-21-16 viol ates the Contract
Cl ause, the Court nust undertake a three-step inquiry: First,
“whet her there is a contractual relationship”; second, “whether a
change in law inpairs that contractual relationship,”; third,

“whether the inpairnent is substantial.” General Mtors Corp. V.

Ronein, 503 U.S. 181, 186, 112 S. C. 1105, 1109, 117 L.Ed.2d 328
(1992). If the inpairnment is mnimal, the Court’s inquiry ends.

Energy Reserves, 459 U S. at 411. However, if the inpairnent is

substantial, the Court nust determ ne whether it is “reasonable
and necessary to serve an inportant public purpose.” United

States Trust Co. v. New Jersey, 431 U S. 1, 25, 97 S.C. 1505,

1519, 52 L.Ed.2d 92 (1977).
1. The Exi stence of a Contract

The Court must first determ ne whether McGrath’s purchase of
mlitary service credit pursuant to 88 45-21-53 and 36-9-31 was

sufficient to forma contract as a natter of federal

constitutional | aw. Nevada Enpl oyees Assoc., Inc. v. Keating,

903 F.2d 1223, 1227 (9th Cr. 1990); Pineman v. Cechslin, 637

F.2d 601, 604 (2nd Cr. 1981) (states may not evade the Contract
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Cl ause by declaring certain arrangenments non-contractual as a
matter of state law). The alleged contract between MG ath and
the Retirenent System arises out of the terns of Chapter 21 of
Title 45 and Chapters 8 through 10 of Title 36 of the Rhode
| sl and CGeneral Laws, the statutory schene governing the
Retirenent Board and pensions for nunicipal enployees.

Recently, the Court undertook a simlar analysis in Nat.

Educ. Ass’'n--R 1. v. Ret. Bd. of RI. Enpl. Sys., 890 F. Supp.

1143 (D.R 1. 1995). 1In 1987, the State offered nenbership in the
Retirement Systemto a class of state and nunicipal union
officials, subject to approval by the union rank and file.
Oficials of two teachers’ unions elected to join, the necessary
votes were taken, and the unions began contributing to the System
on the officials’ behalf. (The officials contributed a portion
of their salary, too.) In addition, sonme officials purchased
service credits (under terns identical to those offered to
McG ath) for prior enploynment with the unions or el sewhere. |d.
at 1147-50. Wen the state summarily evicted the officials from
the Retirenment System they brought suit in this Court on
Contract Cl ause grounds. 1d. at 1150.

This Court held that as a matter of federal constitutional
law, the officials had been parties to an inplied in fact
contract between thensel ves and the Retirenment System |d. at

1156. The Court reaches the same conclusion as to McG at h.
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a. Legislative Intent to Contract

As a prelimnary matter, the Court nust determ ne whet her,
at the time McGath bought his mlitary service credit, the State
of Rhode Island intended to enter into a contract with him The
Court recognizes that there is a strong presunption agai nst
interpreting statutes (such as 88 45-21-53) as creating

contractual rights. National R R Passenger Corp. v. Atchison

Topeka & Santa Fe Ry. Co., 470 U.S. 451, 465-466, 105 S.C. 1441,

1451, 84 L.Ed.2d. 432 (1985); Hoffman, 909 F.2d at 614.
Nonet hel ess, if the statute and other indicia indicate that the
| egi slature intended to bind itself contractually, then the

presunption can be overcone. State of Indiana ex. rel. Anderson

v. Brand, 303 U. S. 95 58 S.C. 443, 82 L.Ed. 685 (1938); Brennan
v. Kirby, 529 A .2d 633 (R 1. 1987). As the Court has stated:

This is no small hurdle to vault. The party asserting
the creation of a statutory contract nust prove that
the legislation is <dntended to create private
contractual or vested rights’ and not nerely
declaratory of < policy to be pursued until the

| egislature . . . ordains otherwise.” National R R
Passenger Corp., 470 U. S. at 466.

NEA-R 1. at 1151-52. The nost inportant indication of whether a
statute constitutes a contractual offer is the | anguage of the

statute itself. Dodge v. Board of Education, 302 U S. 74, 78, 58

S.C. 98, 100, 82 L.Ed. 57 (1937). |If the statute creates
express contractual rights, then the state is bound. In the

absence of a clear statenent, however, the |anguage of the
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statute nust adequately express actual intent on the part of the
state to bind itself in order for the statute to be consi dered a

contract. National R R Passenger Corp., 470 U S. at 465-67.

Both the words and the effect of the statute nust be exam ned.

United States Trust Co., 431 U S. at 17 n.14; Brennan V. Kirby,

529 A 2d at 637.

MG ath purchased his mlitary service credit pursuant to
R 1. Gen. Laws 88 45-21-53 and 36-9-31. Neither statute creates
an express legislative contract by its terns; while they state
that mlitary veterans “may purchase credit” in the Retirenent
System they are silent as to any “offer,” *“acceptance,”
“consideration,” or “contract.” Still, when 88 45-21-53 and 36-
9-31 are read in conjunction with the other statutes governing
t he purchase and application of mlitary credits, a legislative
intent to convey certain rights and accept certain duties
ener ges.

For exanple, 845-21-28 (1991), which applies to MG ath as a
former nunicipal nenber, reads in part:

Ref und of contributions on cessation of nenbership. --

Any nmenber who is not eligible for the receipt of

a service retirenent allowance or any other benefit

shall be entitled to a refund. The acceptance of a

refund by a nmenber shall effect a forfeiture by the

menber of all rights in the systemand all accrued

service credits. No nmenber shall be deened to have

forfeited any of the nmenber’s accrued service credits

or other rights in the system because of a change in

enpl oynment from one participating nunicipality to
anot her[.]

16



(Enmphasi s added.) (Obviously, the General Assenbly views nenbers
of the Retirenment System as possessing certain “rights” -- the
definition of which is left unclear, although service credits are
but a subset of them Moreover, the |inkage between service
credits and “other rights” |eads the Court to the reasonabl e
conclusion that mlitary service and probationary credits confer
rights in the System and that they are equal in stature to those
gai ned by servi ce.

The facts surrounding the 1992 anendnent of 845-21-16 add
wei ght to the conclusion that the General Assenbly intended to
confer certain rights in the Systemon those who purchased
mlitary service credit. The 1991 anendnent of 836-10-9 provided
that “a person who has ten (10) years service credit shall be
vested.” Section 45-21-16 was soon anended to read, “Provided,
however, a person who has ten (10) years service credit on or
before June 16, 1991 shall be vested.” R 1. Gen. Laws § 45-21-
16(b) (i) (Supp. 1993). That vesting deadline was subsequently
extended until|l Decenber 31, 1992 by the Retirenent Board.

Implicit in the two provisions, and in the Retirenment Board
policy, is the State’s acknow edgnent that nunici pal enpl oyees
who had purchased credits held rights which the State had to
honor. Put sinply, the purchase of mlitary service credit
conferred rights on the Retirenent System nenbers, and

obligations on the State.
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The indeterm nacy of the rights, however, begs the question
whet her the General Assenbly intended those rights to be

contractual. Referring again to the Court’s previous holding in

NEA-R. I. that union officials who had paid to enroll in the
Retirenent Systemwere parties to inplied in fact contracts with
the State, 890 F. Supp. at 1156, the Court now holds that the
rights conferred on McGrath via his purchase of mlitary service
credit were contractual, and that the State intended themto be
so.

MG ath argues, and the Court agrees, that nodern pension
jurisprudence treats the relationship between public enpl oyees
and their retirement systens as an inplied contract. In NEA-

R 1., the Court undertook a survey of the nodels devel oped by
courts seeking to categorize state pension systens in the face of
Contract C ause challenges. 890 F. Supp. at 1153-55. At one end

of the spectrumlies the gratuity nodel, see Pennie v. Reis, 132

US 464, 10 S.Ct. 149, 33 L.Ed. 426 (1889), which hol ds that
pensions are a gift fromthe state. As such, they are subject to
| egi sl ative nodification and revision “w thout Contract C ause or
common | aw contract consequences.” NEA-R 1., 890 F.Supp. at
1153. At the opposite end of the spectrumlies the pure contract
nmodel , typified by the Arizona Suprenme Court’s decision in

Yeazell v. Copins, 98 Ariz. 109, 402 P.2d 541 (1965), which holds

that a state enployee’'s right to a pension vests on his first day
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of enploynent. “Any subsequent changes to the pension system
[are] inappropriate unilateral nodifications of the contract
between the officer and the state.” 890 F. Supp. at 1154.
Bet ween these two ideological extrenes |lie a variety of inplied
contract nodels, which seek to balance the interests of public
enpl oyees and the needs of the state. Enployees rely on their
expectation of receiving a pension when making many of life's
deci sions; that expectation nust not be defeated. At the sane
time, the state may occasionally find itself beset with financial
burdens that inperil the very pension systemits enployees rely
on. Therefore, courts nust allow states to nmake reasonabl e
nodi fications to their pension systens, should those changes be
fiscally necessary. 1d. at 1154. |In conclusion, the Court
wr ot e:

The prevailing view nationally, as a matter

of state law, is to reject both the gratuity

and the inflexible contract nodels in favor

of others that |lie somewhere toward the

center of the spectrum
Id. at 1155.

The Court then noted that in June 1992 (the sanme year 8§ 45-

21-16 was anended) the Rhode I|sland Suprene Court had
characterized the state pension systemas conprising “el enents of

both the deferred conpensation and contract theories.” 1d. at

1156 (quoting In re Alneida, 611 A 2d 1375, 1386 (R 1. 1992)).

Both theories are, in truth, theories of inplied contract; they
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differ only in the tinme at which an enpl oyee can assert his
pension rights.* Wile the Court is not bound by the
determ nations of the Rhode Island Suprene Court as to natters of

federal constitutional law, In re Al neida adds support to the

Court’s determ nation that rel ations between participating state
and muni ci pal enpl oyees and the Retirenment Systemare inpliedly
contractual

It therefore follows that in 1991, when McG ath purchased

! Under the contract theory, pension rights vest i mediately;
under deferred conpensation theory, they vest upon satisfaction of
statutory eligibility requirenents. NEA-R 1., 890 F. Supp. at 1156.
“Of course, the answer to that question has far-reaching effects,
and the [Alneida] Court thus sought to avoid cenenting the
retirement systeminto a particular conpartnent.” |d.

Even at this point, the question renai ns open. The Retirenent
Board argues that McGath “clains a vested right in all benefits
offered by the Retirement System . . . and specifically the
benefits of R1. Gen. Laws 8 45-21-16 prior to its anmendnent.”
Defendant’s Brief at 17. In the Board' s view, such “benefits” are
floating gratuities wuntil a municipal enployee satisfies the
m ni mum vesting requirenents -- an argunent in line with the
deferred conpensation nodel. But the Board m scharacterizes
MG ath’s claim

MG ath’s cause of action arises out of the alleged
unconstitutional inpairnent of a contract he entered into with the
state when he purchased his mlitary service credit. He is not
claimng that his pension rights vested at one tine or another --
in fact, all parties agree that they have not. MG ath seeks not
the “benefits” of 8§ 45-21-16; he seeks the benefits of his Apri
1991 bargain. His claimarises out of a specific exchange of noney
for mlitary service credit, not out of his nenbership in the
Retirenent System

Thus the question of when a nmunicipal enployee can bring a
Contract C ause claimon the grounds of nenbership in the System
alone is not before the Court. (It is clear, under either theory,
that enpl oyees who have net the ten year contributory service
m nimum are vested.) The Court wll therefore refrain from
expressing any views on the matter.
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his mlitary service credit, the “rights” conferred on himwere
understood to be contractual. The CGeneral Assenbly intended
rights to be granted; those rights were presunptively
contractual ; the CGeneral Assenbly therefore evinced an intention
to contract.

b. Formation of Contract

The Court must now consi der whether McGath’s purchase of
two and a half years of mlitary service credit on April 15, 1991
formed a contract between hinself and the Retirenent System For
the reasons detail ed below, the Court now holds that an inplied
in fact contract was created by the transaction.

First, the Retirement Board s grant of mlitary service
credit to MG ath pursuant to 88 45-21-53 and 36-9-31 required a
vol untary agreenent between the parties. The Retirement System
nei ther bestowed free credit on McGath nor did it force himto
buy it. Instead, it extended an offer which MG ath accepted, at
considerable effort and expense. He infornmed the Retirenent
Board that he wi shed to purchase credit; they cal cul ated the
price according to a statutory fornula; he agreed to pay that
sum In classical contract terns, there was offer and acceptance

resulting in a neeting of the mnds.?

2 At oral argunent, the Retirenment Board made nuch of the fact
that McGrath’s nenbership in the Retirenent System was subject to
the Gty of Cranston’s continued participationinit. |[If Cranston
had withdrawn from the Retirenment System prior to MGath's
vesting, then he would have | ost whatever pension rights he had
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Second, McGath provided consideration for the mlitary
credit he received. He paid $4,316.09 to the Retirenment System
for the sole purpose of gaining the two and a half years’ credit.
There was a bargai ned-for exchange, the terns of which were set
by 8 36-9-31. The Retirenent System gai ned cash in the short
term-- which it mght put to present purposes or invest -- while
MG ath expected to accelerate his retirenment and then receive an
augnent ed pensi on.

Viewing MG ath’s purchase of mlitary service credit
through the lens of traditional contract |law clarifies the issue
of whether an inplied in fact contract was fornmed. For an
agreenent to be enforceable under contract |aw, the parties nust

evince their objective intent to be bound. UXB Sand & G avel,

Inc. v. Rosenfeld Concrete Corp., 641 A 2d 75, 79 (R 1. 1994)

(applying R1. law. Such a showi ng nay be made by one party’s
maki ng an offer, and the other party’ s acceptance of it. Smth

v. Boyd, 553 A 2d 131, 133 (R 1. 1989).

accrued or purchased. See RI. Gen. Laws 8§ 45-21-5 (1991)
(allowing for the wvoluntary w thdrawal of partici pating
muni ci palities). In the Board' s view, this fact disabled McGath
from contracting directly wth the state. The fact remains,
however, that McGrath did negotiate with, and purchase his credit
from the Retirement System Cranston was mnimally involved in the
transaction. |In contract terns, Cranston’s continued invol venent
in the Retirenment System functioned as an inplied condition
subsequent; Cranston’s w thdrawal woul d have excused the state’s
contractual obligations to McGath. See Restatenent (Second) of
Contracts, 8§ 230 (“Event That Terminates a Duty”). As Cranston
never did so, the state may still be held to its bargain.
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Sections 45-21-53 and 36-9-31 conjoined to forman offer.

According to the Restatenent, “[a]n offer is the manifestation of

willingness to enter into a bargain, so made as to justify
anot her person in understanding that his assent to that bargain

isinvited and will conclude it.” Restatenent (Second) of

Contracts, 8 24 (hereinafter Restatenent). Section 36-9-31,

applicable to McGath via 8 45-21-53, offered to sell mlitary
service credit to eligible nmunicipal enployees, provided they
accepted the General Assenbly’'s terns. The statute established
t he maxi mrum anmount of credit McGrath could purchase and the
price, and dictated a schedul e under which interest would be
charged or not. On its face, § 36-9-31 franmed the el enents of
the State’s bargain and manifested a willingness to enter into
it. MGath was |l ed to understand reasonably that he had only to
agree to the terns and tender his noney for the bargain to be
struck.

The Retirenment Board argues that 8§ 36-9-31 fails to
denonstrate an express legislative intent to contract, and no

inplied contract can be found. The Board cites Hoffman v.

Warw ck, 909 F.2d 608 (1st G r. 1990) for the proposition that
absent clear contractual |anguage, a statutory contract cannot be
formed. Thus, whatever offer the Board nmade to McG ath was a
gratuity, revocable at any time until his pension rights vested.

The Board' s position requires a wllfully narrow readi ng of
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Hof fman’s holding. The First Crcuit stated that |egislative
intent to contract may be evinced in the | anguage and

circunstances of the statute; a court may | ook beyond the bare

letters of the text. Hoffrman, 909 F.2d at 614 (citing U.S.
Trust, 431 U.S. 1, 17 n. 14). Moreover, the Hoffman Court did
not meke new | aw, consideration of a statute’s circunstances and
ot her indicia have been part of Contract C ause inquiry since

I ndiana ex. rel. Anderson v. Brand, 303 U S. 95 (1938). Thus the

Court may consider the nmechanics of McGath’s purchase, his
expectations, and the evidence that the General Assenbly intended
McGath to be gaining rights in the Retirenent System in
concluding that 8§ 36-9-31 acted as a statutory offer.
Neverthel ess, the Retirenment Board argues that Hoffman
supports the proposition that neither the Retirenment Act (R 1.
Gen. Laws 88 36-8-1 to -10-38) nor any of it amendnents creates
contractual obligations on the part of the State. |n Hoffnman,
the First Crcuit upheld a | ower court’s dismssal of a Contract
Cl ause challenge to the retroactive repeal of R1. Gen. Laws §
30-21-3 for failure to state a claim 909 F.2d at 610-11
Section 30-21-3, which had nothing to do with the Retirenent
System granted enhanced enpl oynent seniority to war veterans who
went to work for Rhode Island’s municipalities. However, the
statute was not enforced, and was repeal ed shortly after the

named plaintiffs requested greater seniority. 1d. at 611-12.
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The plaintiffs argued that 8§ 30-21-3 “conferred an enhanced
seniority status upon thent which becane part of their enploynent
contracts; the repeal of 8§ 30-21-3 substantially inpaired those
contracts and thus violated the Contracts Clause. |[d. at 614.
The First Crcuit failed to find that 8§ 30-21-3 conferred
contractual rights on the plaintiffs. The Court held that “[t] he
| anguage and circunstances of Section 30-21-3 do not suggest a
| egislative intent to create private contractual rights.” 1d.
The Hof f man deci si on can be distingui shed on two factual
grounds, the first relating to offer and acceptance, the second
relating to consideration. First, 8 30-21-3 hardly fell within

the Restatenent’s definition of an offer. 1t (technically)

granted enhanced seniority to the plaintiffs wi thout requiring
any action on their part; no acceptance or agreenent was asked
for. In fact, the existence of 8§ 30-21-3 was conceal ed fromthe
veterans, see i.d. at 611, 614-15, effectively nullifying any
possibility that it function as an offer. As the First Crcuit
noted, the municipalities failed conpletely “to extend . . . any
rights whatsoever[.]” 1d. at 614. MG ath, of course, was
offered mlitary service credit, and accepted it.

Second, while McGath paid $4,316.09 for his credit, the
veterans in Hoffrman woul d have been charged nothing. “Contracts
inplied in fact require the el enent of consideration to support

themas is required in express contracts.” Hayes v. Plantations
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Steel Co., 438 A 2d 1091, 1094 (R I. 1982) (reflecting the
majority position). The seniority benefits in Hoffnman were a
gift; recipients of gratuities have no right to bring Contract
Clause clains. NEA-R 1., 890 F. Supp. at 1159. In the present

i nstance, McGath tendered 25 percent of his first year’s salary
for his mlitary credit.

The Retirenment Board has argued that even if there was offer
and acceptance, any inplied contract between McG ath and the
Retirement Systemnust fail for want of consideration. The Board
mai ntains that McGrath paid |l ess than the full actuarial val ue of
his mlitary credit. This argunent is msplaced: “[Whether or
not [a] contract exists is an entirely different question from

whet her a contract is enforceable.” NEA-R 1., 890 F. Supp. at

1159 (enphasis in original). |In determning whether or not a
contract was forned, the Court will not |ook to the adequacy of

consideration. Restatenent, 8 79. There was an exchange of

money for mlitary credit, on terns set by the General Assenbly.
McG ath’s paynent nmet the requirenent of consideration.?
Therefore, the Court finds that MG ath' s purchase of

mlitary service credit pursuant to 88 45-21-53 and 36-9-31

3 The Court notes that the Retirenment System charged McG ath
only slightly nore for two and a half years’ mlitary credit
(%4, 316.09) than he contributed as a nunici pal nenber during his
first two and a half years’ service (%4, 075.41). Drawi ng al
inferences in favor of McGrath, this Court is unwilling to say that
the price charged for the mlitary service credit was
unconsci onabl e per_ se.

26



formed an inplied in fact contract between hinself and the
Retirement System
c. Ternms of the Inplied in Fact Contract

Contracts inplied in fact generally have the sane |egal

ef fect as express contracts. A and B Const., Inc. v. Atlas

Roofi ng and Skylight Co., 867 F.Supp. 100, 108 (D.R 1. 1994). As
W th express contracts, the obligations in an inplied contract

arise fromthe intentions of the parties, Bailey v. Wst, 249

A . 2d 414, 416 (R 1. 1969); the Court |ooks to the parties’
intentions in determning the terms of the inplied contract.

Rest at enent, § 5.

Readi ng the applicable statutes as expressive of the General
Assenbly’s intent, and determning McGath’s intentions as
denonstrated by the facts, it is clear that McGath's inplied
contract had two principal, though unequal, terns. First, the
purchase of mlitary credit gave McGrath the right to an
augnented pension. Had McGrath retired after fulfilling the ten
year total service requirenent, his two and a half years’ worth
of mlitary credit would have raised his nonthly benefits by
approximately 5% \Wiile the percentage figure is unremarkabl e,
the additional suns could have added up to a consi derabl e anpunt
over time.

The nost inportant purpose behind the purchase of mlitary

credit is to maxi mze one’s pension benefits; by adding two and
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hal f years to his service total, MG ath sought extra pension
inconme for the rest of his life. H's principal reward for
mlitary service would have been nore noney for hinself and his
famly, year in and year out, to do with as he pleased. It is
undi sputed that this el enent of the bargain was unabridged by the
amendnent of § 45-21-16; had he net the ten year contributory
service mninmum he would have retired with twelve and hal f

years' credit.

The second termof McGath' s bargain underlies this action.
In April 1992, the unanended 8 45-21-16 permtted McGath to
apply his mlitary credit towards vesting. Thus McGath
purchased the right to accelerate the date of his pension
eligibility by the amount of his purchased credit. Wile the
Retirement Board s application of 8§ 45-21-16 allowed himto use
his probationary credit, the disallowance of his mlitary credit
nullified this termof the contract.

Yet despite McGath's protestations, the right to accelerate
one’s pension eligibility is ancillary to the main purpose of
mlitary credit, which is to increase one’ s pension paynents.
Consi der the defeasible nature of the acceleration term Under
the prior total service calculation, mlitary credit was nost
val uabl e on the day when the sum of the enployee’s purchase and
service credit equaled the ten year mninum On that day, the

enpl oyee’ s rights vested. Presum ng that the enpl oyee conti nued
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wor ki ng, every follow ng day di m nished the value of the
acceleration term \Wen the enpl oyee had accunul ated ten years
of contributory service, or if the mlitary service credit was
purchased after that point, the credit becane useless as far as
vesting was concerned. Yet no argunent can be made that the
enpl oyee’ s bargain had been destroyed -- the purchased credit
augnent ed t he subsequent pension paynents and the enpl oyee was
rewarded in retirenent for his mlitary service. That was the
core elenent of his bargain.

The Court notes that the statutory terns of MG ath's
contract reserved to Rhode Island the right to make reasonabl e
nmodi fications to it. R 1. Gen. Laws 8 45-21-47 (1991) reads:

Reserved power to amend or repeal --[.] The right to

anmend, alter, or repeal this chapter at any tinme or

fromtime to tinme is expressly reserved[.]

Wil e the Contract Cl ause establishes an upper limt on possible
alterations, see section |Ill.A 2, infra, the Court concludes that
MG ath’s contract had, in effect, a reasonable nodification

cl ause.

2. Whether McGath’s Inplied Contract Was Substantially I npaired

Havi ng concl uded that McGrath was party to an inplied
contract with the Retirenment System the Court nust now
determ ne, first, whether that contractual relationship was
i npai red and, second, whether the inpairnent was substantial.

General Mtors Corp. v. Ronein, 503 U S. at 186. Only if the
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inmpairment is substantial will the Court continue its inquiry,

Energy Reserves, 459 U S. at 411, and require the state to

justify the inpairnment as “reasonabl e and necessary to serve an

i nportant governnent purpose.” United States Trust, 431 U. S. at

25 (1977). A finding of insubstantiality is fatal to MG ath’'s
cl aimunder the Contract C ause.

The question of whether the contract was inpaired has
al ready been answered in the affirmative. The anendnent of § 45-
21-16 prevented MG ath fromapplying his mlitary credit towards
vesting, depriving himof that el enment of his bargain.

The nore nettl esone question is whether that deprivation
anounted to a substantial inpairnment of MG ath s overal
contract. For the reasons stated bel ow, the Court concl udes that
the 1992 anendnment of 8§ 45-21-16, applying the new ten year
contributory service mnimumto McGath, insubstantially inpaired
the inplied contract formed by his purchase of mlitary service
credit under 88 45-21-53 and 36-9-31.

Under the Contract Cl ause, the unilateral nodification of
state contracts is constitutionally perm ssible, although such
alterations would be barred by traditional contract |aw.  NEA-
R1., 890 F. Supp. at 1162. (lIndeed, the Court is bound to uphold
even substantial inpairnents, provided they survive the

internedi ate scrutiny mandated by United States Trust and its

progeny.) As an initial matter, the | evel of inpairnent
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establ i shes whether the legislation is presunptively
constitutional or not. “The severity of the inpairnment neasures
the height of the hurdle the state |egislation nmust clear.

Mnimal alteration of contractual obligations may end the inquiry
at its first stage. Severe inpairnent, on the other hand, wll
push the inquiry to a careful exam nation of the nature and

purpose of the state legislation.” Allied Structural Steel Co.

V. Spannaus, 438 U. S. 234, 245, 98 S. C. 2716, 2722-23, 57

L. BEd. 2d 727 (1978) (footnotes omtted); see also Castellano v.

Board of Trustees, 937 F.2d 752, 757 (2nd Cr. 1991) (sane). For

any “alteration” below “severe” -- in truth, any nodification
bel ow substantial inpairnment -- the “hurdle” is snmall. The Court
must uphold m nimal changes in statutory contracts as a matter of
| aw and policy, in order to safeguard the state’s ability to
devel op new strategies and prograns.

Sone state suprene courts have expressed their |egislatures’
power to alter pension contracts insubstantially by inplying a
reasonabl e nodification terminto the contracts.* See, e.q.

Allen v. Gty of Long Beach, 45 Cal.2d 128, 287 P.2d 765 (Cal.

1955); Opinion of the Justices, 364 Mass. 847, 303 N E.2d 320

4 By inplying a reasonable nodification term into inplied
pension contracts, state courts have also shielded their
| egi sl atures frombreach of contract suits brought by plan nmenbers.
NEA-R 1., 890 F. Supp. at 1162. As McGath has not raised a breach
of contract claim the Court need not consider the effects of § 45-
21-47.
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(Mass. 1973). The Ninth Grcuit elegantly expressed the
rel ati onshi p between reasonabl e nodification terns and Contract

Clause inquiry in State of Nevada Enpl oyees Assoc., Inc. V.

Keating, 903 F.2d 1223 (9th Cr. 1990). In Keating, the Court
faced the question of whether a legislative alteration of the
state pension system affecting state enployees’ freedomto
W t hdraw their pension contributions wthout penalty, constituted
a violation of the Contract Clause. 1d. at 1224-25. Al though
the Court ultimately found the |egislation unconstitutional, id.
at 1228, the Court stated that the Nevada Suprene Court had held
that “public enpl oyees’ contractual pension rights are subject to
reasonabl e nodi fication. |If the 1983 anmendnents constituted a
reasonabl e nodi fication of the pension plan, then they woul d not
create a substantial inpairnment of contractual obligations.” |1d.
at 1227 (citation omtted). “Reasonable nodification” can thus
be viewed as an alteration not rising to the |evel of
“substantial” or “severe,” and therefore not triggering the
“careful exam nation” envisioned by Spannaus. The Contract
Cl ause thus reserves to Rhode |Island the power to nake
reasonabl e, insubstantial nodifications to its pension contracts,
and nore specifically, to the contract it entered into with
MG at h.

Whet her the 1992 anendnent of 8 45-21-16 nmay be terned a

reasonabl e nodi fication of MG ath's inplied contract, or a
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substantial inpairnment of it, is the question the Court now
faces. “The Suprenme Court, however, has provided little specific
gui dance as to what constitutes a <substantial’ contract

inpairnment.” Baltinore Tchrs. Un. v. Mayor, Etc., of Baltinore,

6 F.3d 1012, 1017 (4th Cr. 1993). Wile “[t]otal destruction of
contractual expectations is not necessary for a finding of

substantial inpairment,” Energy Reserves, 459 U. S. at 411, a

finding of “technical inpairnment” is insufficient. United States

Trust, 431 U S. at 21. Wen the inpairnments at issue have stood
bet ween these two endpoints, the Court has | ooked to certain
factors, none individually determ native, in reaching its

decisions. City of Charleston v. Public Serv. Comin of W Va.,

57 F.3d 385, 392-395 (4th Gr. 1995) petition for cert. filed, 64

US LW 3167 (U S Sep. 6, 1995) (No. 95-375)(catal oguing the
factors consi dered).

The Supreme Court’s primary criteria has been the degree to
which the plaintiff reasonably relied on the inpaired term

Spannaus, 438 U. S. at 245-46, Gty of Charleston, 57 F.3d at 392,

or was “substantially induced” by it in formng the contract.

City of El Paso v. Simmobns, 379 U. S. 497, 514, 85 S. C. 577, 587,

13 L. Ed. 2d 446 (1965). Drawing all inferences in favor of
McGath, it is clear that he intended to retire in Novenber 1993
or shortly thereafter, and that he relied on his right to

accel erated vesting in planning to do so. Moreover, the
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avai lability of early retirement was an obvi ous i nducenent to buy
the mlitary credit in April 1991.

Nevert hel ess, when the Court draws all inferences in favor
of the Retirenment Board, McGath's reliance on his acceleration
ri ght appears to have been unreasonable. Wen considering
reasonabl e reliance, the Suprenme Court has asked whet her the
original contract “explicitly or inplicitly” indicated that it
was subject to inpairnent by |egislative action or regul ation.

Cty of Charleston, 57 F.3d at 392-93. Section 45-21-47 did

exactly that, as a blanket proposition. It did not explicitly
indicate that the ten year total service mninmumwas subject to
| egi sl ati ve change, but its general reservation of |egislative
power put McGrath on notice that his contractual terns were not
inscribed in granite. Mreover, the power of states to alter
their service mninmunms is inplicit in the statutes, as a matter
of policy.

When the Rhode Island General Assenbly anended 88 36-10-9
and 45-21-16, it was addressing a problemcomobn to every state
in the Union: the fiscal strain of supporting pensioned state and
muni ci pal enpl oyees who woul d |ive | onger than ever before.
Rhode Island has the right to ask its state and nuni ci pal
enpl oyees for ten years of actual, contributory service before
they are rewarded with lifetine pensions, just as other states

have succeeded in raising their mninumretirenment ages in order
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to Il engthen the periods of service required of their enpl oyees.

See Pineman v. QCechslin, 488 A 2d 803 (Conn. 1985) (uphol ding the

raising of mnimumretirenent age for female state enpl oyees on
grounds that no statutory contract fornmed by prior statute);

Spiller v. State, 627 A . 2d 513 (Me. 1993) (uphol ding a change in

mnimumretirement age for state enpl oyees on grounds that no
statutory contract formed and amendnent did not violate due

process). Even though the Court has found contract formation,

this witer reads Pineman and Spiller as representing a recent
judicial tendency to uphold changes in m ni mum service -- through
rai sed retirement ages or other neans -- as constitutionally

perm ssi bl e.

Here, 8 45-21-47 permtted the State to make reasonabl e
nodi fications to its contracts; Pineman and Spiller are
illustrative of the reasonabl eness of asking McGath to work
anot her two years. By April 1991, MG ath should have had
| onered his expectations that the total service requirenent would
remain in force; that it could be changed was inplicit inits
nat ure.

Mor eover, however nmuch McGrath relied on the total service
m nimum that reliance becane inpossible after June 16, 1991, a
mere two nonths after his purchase. On that day, 8 36-10-9 was
anmended; al though the Retirenent Board later interpreted the

statute as not anending 8 45-21-16 sub silentio, a reasonable
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readi ng of the anended 8 36-10-9 supports that conclusion. Janes
M Reilly, the assistant director of the Retirenent System read
8§ 36-10-9 as anendi ng 8§ 45-21-16, as did enough ot her people that
t he amendnment of 8§ 45-21-16 in 1992 and the Retirenent Board’s
subsequent actions were driven largely by the need to dispel the
confusion. For present purposes, it is enough to say that after
June 16, 1991, McGath was on notice that 8 45-21-16 had either
been anmended or would be, and that he could no longer rely on the
statute in calculating his retirenment eligibility. (Confusion is
one thing, reliance another.)

Two ot her factors demand consideration with regard to
reliance.® First, the Suprene Court has asked whether a
contractual prom se was abolished or “nerely nodified.” United

States Trust, 431 U.S. at 19. Here, the facts weigh in McGath’s

favor: the second termof his inplied contract, the accel eration
right, evaporated with the anmendnent of 8§ 45-21-16. But the
Suprene Court has al so asked if the prom se was the “centra
undertaking” or the “primary consideration” of the contracting

parties. Gty of El Paso, 379 U S. at 514. The Court has

al ready found that the primary purpose of the mlitary credit was

to augment McGrath’s pension, and that the anendnment of § 45-21-

> The Suprene Court has al so considered the extent of prior
regul ation of the industry in which the contract was formed, in
order to neasure the parties’ expectations. Cty of Charleston, 57
F.3d at 393. As this factor pertains to private parties, the Court
will not address it.
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16 did not affect this elenent of the bargain. (The Court al so
notes, in passing, that the Retirenent Board s extension of the
deadl ine for vesting under the total service calculation was a
reasonabl e attenpt to preserve the acceleration rights of many
enpl oyees, though McGath was not hel ped.) Therefore, while
MG ath did | ose an el enent of his bargain, it was ancillary to
the main purpose, mnimzing the harm

Bal anci ng these factors, the Court holds that whatever
reliance MG ath placed on the ten year total service m ni nrum was
unreasonable, as the statute was inplicitly subject to change;
McG ath was on notice of its amendnent just two nonths after he
bought the credit; and the anmendnent affected a secondary
pur pose, leaving his right to an augnented pension intact.

It follows that under the Suprene Court’s analysis, the
amendnent of 8§ 45-21-16 did not rise to the level of a
substantial inpairment of McGath's inplied contract. It was a
reasonabl e nodi fication, not subject to the heightened scrutiny

demanded by United States Trust and Spannaus. MGath |ost the

substance of his bargain when he term nated his enpl oynent on
April 28, 1994, two years early, not when the statute was
changed. The Court’s inquiry is thus at end; it is the duty of
the Court to uphold the amendnent of 8 45-21-16 in 1992 as
constitutional under the Contract Cl ause. Summary judgnent on

the contract clause claimis granted to the defendant.
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B. The Equal Protection C ause

MG ath' s second cause of action alleges that the General
Assenbl y’ s anendnment of 8 45-21-16, and the Retirenent Board’s
subsequent application of it, denied himthe equal protection of
the laws as guaranteed to himby the Fourteenth Anmendnent to the
United States Constitution. He raises tw nearly identical
clainms: First, that the anended 8§ 45-21-16 irrationally
differenti ates between persons who had purchased ten years’
credit prior to June 16, 1991, and whose rights had therefore
vested, 8 45-21-16(b)(i), and persons such as MG ath who had
purchased three years but who did not have ten years’ total
service on that date. Second, he argues that the Retirenent
Board’ s decision to extend the vesting deadline under the total
service calculation to Decenber 31, 1992, irrationally
di scrim nated between persons who had accunmul ated ten years’
purchase and service credits prior to that date, and persons |ike
McG ath who woul d have net the requirenent afterwards. He seeks
declaratory and other relief pursuant to 42 U.S.C. § 1983.

The Equal Protection C ause reads: “No State shal
deny to any person within its jurisdiction the equal protection
of the laws.” U S. Const. anmend. XIV. Yet legislative
classifications are part and parcel of ordinary governance, and
the Constitution has never been read to forbid a state from

di stinguishing anong its citizenry. Were, as here, the state
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does not classify persons al ong suspect or quasi-suspect |ines,
or inpinge upon fundanental rights, the action nust be rationally
related to a legitinmte governnment purpose to survive a chall enge

under the Equal Protection Cl ause. See, e.q., Federal

Conmuni cati ons Conm n. v. Beach Conmuni cations, Inc., us _

113 S. . 2096, 2101, 124 L.Ed.2d 211 (1993); Hoffrman, 909 F.2d

at 621-22; dayton v. Town of West Warwi ck, 1995 W. 539213

(D.R1.). The distinction drawmn by 8 45-21-16(b)(i) between

t hose who had vested under the total service cal cul ation and

t hose who had not, and the Retirenent Board' s extension of the
deadl ine, need only survive rational basis review to defeat

MG ath's claim “Moreover, because we never require a

| egislature to articulate its reasons for enacting a statute, it
is entirely irrelevant for constitutional purposes whether the
concei ved reason for the challenged distinction actually

notivated the |l egislature.” Beach Communications, 113 S.Ct. at

2102.

Menbers of the Rhode Island Retirenment Systemfall into
three distinct categories: vested, vested subject to divestnent,
and not vested. Retired enployees who have net the eligibility
criteria and are receiving pensions can be said to be fully
vested in the System State and nunici pal enpl oyees who have
fulfilled the m nimum service requirenents, but continue to work,

have pension rights that are vested subject to divestnent. They
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have a legal right to their pension benefits upon attaining age
58 or upon retirenent, whichever is later. However, nalfeasance
on their part, or other possible events, will divest the

enpl oyees’ of their rights. See In re Alneida, 611 A 2d 1375,

1386 (R 1. 1992) (“Although pension rights are to vest once the
requi renents of the pension statute are net, such vesting is
subj ect to divestnment for actions conmtted during tenure in
of fice, whether found out while in office or later, or later
conduct, depending on its ramfications.”) And third, there are
t hose enpl oyees, such as McG ath, who haven’t worked | ong enough
for their pension rights to vest under 88 36-10-9 and 45-21-16.

The reason for the General Assenbly’s passage of § 45-21-
16(b) (i), exenpting municipal enployees with nore than ten years
total service on June 16, 1991 fromthe new contributory service
mnimum is self-evident. The |egislature was distinguishing
bet ween enpl oyees in the first two categories, whose pension
rights had already vested, and those whose rights had not. The
di stinction drawn by the exenption was a rational neans of
preserving the rights of the Retirement System s vested nenbers,
whet her they were retired or still enployed. (The General
Assenbly was al so honoring the state’s contractual obligations to
sonme purchasers of mlitary credit.)

Regarding the Retirenent Board' s decision to extend the

vesting deadline to Decenber 31, 1992, it is undisputed that the
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pi ecemeal anendnent of 88 36-10-9 and 45-21-16 in 1991 and 1992
| eft the Board unsure whether to apply the old total service
m ni mum or the new contributory service mninmumto nunicipal
enpl oyees. VWile the additional eighteen nonth grace period flew
in the face of the anmended § 45-21-16(b)(i), it was intended to
resol ve the confusion caused by the General Assenbly’s
sl oppi ness. The | ogical solution was to extend the deadline
until January 1, 1993, the day the anended 8 45-21-16 went into
effect; the grace period was a rational neans of reconciling the
two statutes, a perfectly legitimate aim

Therefore, both the General Assenbly’ s creation of the § 45-
21-16(b) (i) exenption and the Retirenment Board s extension of the
vesting deadline withstand rational basis review under the Equal
Protection Clause. MGath's clains are without nerit as a
matter of law. Summary judgnent is granted to the defendant on
t he equal protection claim
C. The Due Process and Taki ngs C auses

McGath's third cause of action, as set forth in his First
Amended Conpl aint, avers that McGath’s “property, his
contributions to the Rhode Island State Enpl oyees’ Retirenent
System and his purchased service credits, have been | ost” by
virtue of 8 45-21-16's anendnent and his subsequent ineligibility
for a pension. Plaintiff’s First Amended Conplaint at 5. He

clains violations of the Fifth and Fourteenth Anendnents to the
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United States Constitution, and seeks declaratory and ot her
relief pursuant to 42 U.S.C. § 1983.

McG ath neglects to develop his third cause of action
anywhere in his nenoranda (nor did he address it at oral
argunent), leaving the Court to westle with the summary | anguage
he provides in his Conplaint. Nevertheless, the Court finds that
MG ath's third cause of action inplicates both substantive due
process and the Takings C ause, and the Court will treat the
Conpl aint as raising those clains. However, the Court wll only
address the question of whether McGath's constitutional rights
wer e abrogated by the reasonable nodification of his contract.

R 1. Gen. Laws § 45-21-28 (1991) provides for the refund of
menbers’ contributions upon cessation of nmenbership, and it is
the understanding of this Court that McGath’s contributions wll
be returned to himwhen this matter is resolved. Any clains
arising out of his contributions alone are therefore premature.
1. The Due Process C ause

MG ath’s Due Process claimproceeds under the Fourteenth
Amendnent and 42 U. S.C. § 1983. The cl ause, which nmandates t hat
no “State [shall] deprive any person of life, liberty, or
property w thout due process of law,” U S. Const. anend. XV,
shields property interests fromarbitrary state action. NEA-
R1., 890 F.Supp at 1164. MGath's claimarises out of the

possibility that by disallow ng the application of MG ath’s
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mlitary credit toward vesting, the General Assenbly
retroactively extinguished a contract right, abridging MG ath’'s
right to due process of law. Doctrinally, this is a substantive
due process claim [d. at 1164 n. 11

In West v. Town of Bristol, 712 F. Supp. 269 (D.R 1. 1989),

this Court wote: “The predicate to a property interest . . . is
a legitimate claimof entitlenent under state law. . . . Denial
of such an entitlenment creates the basis for a property-interest
due process claim” 1d. at 275 (citations omtted). The Court
has al ready found that McG ath was party to an inplied in fact
contract with the Retirenment Board; clearly, contractual rights
are property interests under the Due Process Clause. Arnett v.
Kennedy, 416 U. S. 134, 94 S.Ct. 1633, 40 L.Ed.2d 15 (1974);

&ol dberg v. Kelly, 397 U S. 254, 90 S.Ct. 1011, 25 L.Ed.2d 287

(1970). MGath's contract rights thus nerit constitutional
prot ection.

The Court has already determ ned that the anendnent of § 45-
21-16 worked a reasonable nodification of McGath's inplied in
fact contract. The principal purpose of the contract was
preserved; the | oss of the acceleration right was one twi g out of
the bundle. Still, even if McGath were to argue that the Due
Process Cl ause barred reasonable nodifications, his attack on the
constitutionality of 8 45-21-16 would fail.

Under the Suprene Court’s test in Pension Benefit Guaranty
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Corp. v. RA Gay & Co., 467 U. S 717, 104 S.C. 2709, 81

L. Ed. 2d 601 (1984), retroactive legislative is constitutional
under the Due Process Clause so long as it effects a legitimate
| egi sl ative purpose by a rational neans. 1d. at 730. See

Li eberman- Sack v. Harvard Community Health Plan of New Engl and,

882 F. Supp. 249 (D.R 1. 1995). Although “[t]he retroactive
aspects of legislation, as well as the prospective aspects, nust

nmeet the test of due process,” Usery v. Turner Elkhorn M ning

Co., 428 U.S. 1, 17, 96 S.Ct. 2882, 2893, 49 L.Ed.2d 752 (1976),
“that burden is net sinply by show ng that the retroactive
application of the legislation is itself justified by a rational

| egi sl ative purpose.” Pension Benefit Guaranty Corp., 467 U.S.

at 730. Despite the danger retroactive |egislation poses to

settl ed expectations -- a hazard greater than that posed by

prospective |legislation, see General Mdtors Corp. v Ronein, 503
U S 181, 191 -- “legislation readjusting rights and burdens is
not unlawful solely because it upsets otherw se settled

expectations.” Pension Benefit Guaranty, 467 U S. at 730

(citations omtted).

Here, the anmendnent of 8§ 45-21-16, substituting the new
contributory service mninmumfor the old total service m ninum
guaranteed that Rhode Island and its nmunicipalities would receive
a decade’ s actual service (and nonetary contributions) before

rewardi ng enpl oyees with lifetine pension benefits. Wen the
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Retirenent Board al |l owed probationary credit to be applied
towards the contributory service mnimum it underscored the
State’s desire to enjoy the fruits of its enployees’ |abors
before they, in turn, reaped their pensions. The Court’s
determ nation that the anmended 8§ 45-21-16 reasonably nodified
MG ath' s contract speaks to the Due Process claimas well as the
Contracts Clause; nodifying McGrath’s contract was an em nently
reasonabl e nmeans of pursuing a legitimate governnmental aim

For these reasons, the anendnent of 8§ 45-21-16 passes nuster
under the Due Process Cl ause, and McGath's claimis wthout
merit as a matter of law. Summary judgnent on the due process
claimis granted to the defendant.
2. The Taki ngs d ause

The Taki ngs conmponent of McGrath's third cause of action
ari ses under the Fifth Amendnent, applicable to Rhode Isl and
t hrough the Fourteenth Amendnent and 42 U.S.C. § 1983. MGath's
assertion that his property was “lost” |l eads the Court to
consi der whether the nullification of McGath’s accel eration
right anounted to a taking of property w thout just conpensation.
For the reasons set forth below, the Court concludes that no such
t aki ng occurr ed.

The Taki ngs O ause provides that “private property” shal
not “be taken for public use, w thout just conpensation.” U S

Const. anmend. V. Applicable to states through the Fourteenth
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Anmendment, see, e.qg. Wbb's Fabul ous Pharmacies, Inc. V.

Beckwith, 449 U S. 155, 160, 101 S. C. 446, 450, 66 L.Ed.2d 358
(1980), the C ause guards against the state’s inposing society’s
costs on its citizens when their property is taken and put to
public use by the governnent.

Contract rights are as nmuch private property under the

Taki ngs Cl ause as they are under the Due Process C ause.

Ruckel shaus v. Monsanto Co., 467 U.S. 986, 1003, 104 S.C. 2862,

2873, 81 L.Ed.2d 815 (1984); United States Trust, 431 U S. at 19

n.16, 97 S.Ct. at 1516 n.16 (“Contract rights are a form of
property and as such may be taken for a public purpose provided
that just conpensation is paid.”). MGath' s contractual
acceleration right thus falls under the aegis of the O ause --
even though the inpact of the amended § 45-21-16 nust be gauged
agai nst the overall contract, which was reasonably nodifi ed.

I n eval uati ng whet her the anmendnent of § 45-21-16
constituted a taking of McGath’s property w thout just
conpensation, the Court wll look to the three significant

factors set forth in Penn Central Transportation Co. v. City of

New York, 438 U.S. 104, 124, 98 S.Ct. 2646, 2659, 57 L.Ed.2d 631
(1978), and its progeny. “The [Suprene] Court has repeatedly

used the significant factors enunciated in Penn Central to

anal yze takings clains: 1) “the econom c inpact of the

regulation on the claimant”; (2) “the extent to which the
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regul ation has interfered with distinct investnent backed
expectations”; (3) “the character of the governnental action.”’”

VWashi ngton Legal Found. v. Massachusetts Bar Found., 993 F. 2d

962, 974 (1st CGr. 1993) (quoting Connolly v. Pension Benefit

GQuaranty Corp., 475 U S. 211, 225, 106 S. C. 1018, 1026, 89

L. Ed. 2d 166 (1986)).

McG ath has not denonstrated that § 45-21-16, as anended,
had any econom c inpact on hi mwhatsoever. The loss of his
pensi on nust be ascribed to his own actions; the Court’s finding
of reasonabl e nodification prevents MG ath fromarguing that 8§
45-21-16 cost himhis pension benefits. In a simlar vein, he
has not presented any evi dence of what econom ¢ harm (or
opportunity costs) he would have suffered by working for another
two years.

Nor can a reasonable contract nodification be considered a
significant interference with McGath' s investnent-backed
expectations. The Court will not replicate the analysis it
performed when determ ning the | evel of contractual inpairnent,

t hough its conclusions apply equally well here. MGath' s right
to an augnmented pension was carefully preserved, and the |oss of
his acceleration right was a mnimal inpairnment of his inplied
contract. A finding of reasonable, permssible nodification
precludes the Court fromholding that McGath’s expectations were

significantly interfered wth.

a7



The character of the General Assenbly’s actions was
simlarly benign. Section 45-21-47 reserved the State’s power to
alter MGrath’s contract, provided the anmendnents did not run
afoul of the Contract O ause. The changes wrought by the
amendnent of 8§ 45-21-16 inpaired his bargain insubstantially, in
exercise of the legislature’ s power under the Constitution and 8
45-21-47. Thus, the disallowance of McGath' s application of his
mlitary credit towards vesting cannot be ternmed so intrusive as
to be a taking.

The Court therefore finds that the amendnent of 8§ 45-21-16
did not result in a taking of MG ath's private property w t hout
just conpensation. Summary judgnent is granted to the defendant
on the Takings C ause claim
| V. Concl usi on

For the foregoing reasons, plaintiff’s notion for summary
judgnent on the four constitutional clains asserted in the

Compl aint is denied, and defendant’s cross notion for summary

judgnment on all those clainms is granted. The Clerk shall enter
j udgnment for defendant forthwth.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
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