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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on plaintiff's notion for
partial summary judgnent pursuant to Rule 56 of the Federal Rules
of Civil Procedure. At issue is whether or not the D vision of
Mot or Vehicles in the Departnment of Admi nistration of the State
of Rhode Island (hereafter referred to as the "DW") and its
Adnmi ni strator, Thomas Harrington® (together referred to as
"def endants”) violated the rights of plaintiff, Robert Aurelio
(hereafter referred to as "plaintiff" or "Aurelio") in connection
with the suspension of his comercial and autonobile driver’s
l'i censes.

In his multi-count conplaint, plaintiff alleges that

def endant s di scrim nated agai nst hi m because of his prior history

'Harrington is sonetinmes referred to as the Registrar of
Mot or Vehi cl es because the DW was called the Registry of Mtor
Vehi cles for many years before its transfer to the Departnent of
Adm ni stration fromthe Executive Departnent.



of substance addiction and current psychiatric condition in
deciding to suspend his licenses. Specifically, he alleges in
Count | that defendants violated the Anericans with Disabilities
Act (hereafter "ADA"), 42 U S.C. 88 12101-12213 (1990). In Count
1, plaintiff clainms a violation of 8504 of the Rehabilitation
Act ("8504"), 29 U.S.C. 8794. In Counts Ill and IV he alleges
that the actions of defendants deprived himof his procedural due
process rights guaranteed by the 14th Amendnment to the United
States Constitution, nmade actionable through 42 U. S. C. 81983
("81983"). The conplaint contains additional counts making
clainms for relief under Rhode Island statutes and Constitution,
but those are not at issue at the present tine. Plaintiff has
nmoved for partial sunmary judgnment pursuant to Rule 56 only on
Counts I, Il, IIl and IV.
| . Backgr ound

In considering this notion, the Court nust view the evidence
in the light nost favorable to the nonnoving party, here
defendants. Viewed in that manner, the facts in this case are as
fol | ows:

Plaintiff received a commercial driver's |license fromthe
DW in April 1995. At that time, he also held an autonobile
driver's license which had been originally issued to himby the
DW sone 30 years before. In July of 1995, he applied for a
School Bus Operator's Certificate, but in the application he
failed to disclose information regarding the follow ng questions:

- Have you ever been hospitalized or treated for any
reason or are you on any nedication?
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- Have you ever been treated for any drug or al cohol
rel ated probl en?

- Have you ever been arrested for any drug or al cohol -
rel ated of fense?

- Have you ever been convicted before any court for any
of f ense?

Plaintiff, in fact, had been convicted of at |east two fel onies

and a nunber of mi sdeneanors in the 1960's and 70's and had had a

subst ance abuse probl em back then.

In review ng the application, Mchael Vispo of the DW
School Bus Safety section, secured a copy of plaintiff's Bureau
of Crimnal Identification record and noted his prior
convictions, and also |l earned that he had fornerly been a
substance abuser. Vispo thus determ ned that "he had
i naccurately and i nconpletely answered the application
guestions.” Vispo then nmet with Aurelio who "appeared shifty,
i ncredi bl e and psychol ogically unstable.” 1In addition, Aurelio
related to Vispo an "outlandish story that he was a Presidenti al
bodyguard and his BCl record was due to his covert operations
while he was in active mlitary duty and now as a Presidenti al
bodyguard. "

On August 7, 1995, Aurelio's application for a School Bus
Qperator's Certificate was denied for the foll ow ng reasons:

1. Convi ction of a felony;

2. The application [he] submtted contain[ed] inaccurate
and i nconpl ete information;

3. | nformati on obtained during the course of the
application process brings into question [his] fitness and
conpetency to transport school children; and



4. The certificate would be inimcal to the public health,
safety and wel fare of children.

Plaintiff chose not to appeal the denial of his application
for a School Bus Operator's Certificate, but the circunstances
surrounding the application triggered a referral to the DW
Operator Control section. On August 15, 1995, the DW sent
Aurelio an Oficial Notice requiring that he appear for a hearing
t hat woul d consi st of a reexam nation road test.

On August 18, 1995, plaintiff appeared and net with Court
Review O ficer Cheryl Di Orio? who observed Aurelio to be
“irrational . . . unstable psychologically . . . [and]
distracted.” Further, he told DDOrio "that he was and had been a
hi gh | evel spy for the governnent since his mlitary services in
Vi etnam and that the governnment had destroyed all records of
this and therefore, on paper he was a nmere soldier.” Based upon
t he docunents before her, as well as the interview and her
observations, DIOio did not adm nister a reexam nation road test
but rather issued nedical forns to Aurelio to be conpleted by a
psychiatrist and returned to the DW. He was also told that at a
| at er, unspecified date, the Medical Advisory Board® within the
DW woul d neet to review the information he provided. Aurelio
then submtted to a psychiatric evaluation with Gegg M Etter

MD., Staff Psychiatrist, East Bay Mental Health Center, Inc.

*The DW has a penchant for giving its administrative
functionaries inposing titles.

*The Board consists of five physicians with different
specialities and two | ay persons.
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Dr. Etter conducted a psychiatric exam nation of Aurelio and
reported his findings to the DW' s Medi cal Advisory Board in a
witing dated August 31, 1995. Although Dr. Etter's eval uation
stated that plaintiff's condition would not

inhibit or preclude himfromdriving a notor vehicle, .

he woul d need to be evaluated nore fully to determ ne the

extent of his psychiatric synptonology. Additionally,

collateral information sources would be hel pful in
clarifying his past history as he is not especially

forthcomng. |If an underlying psychosis were confirned,
anti psychoti c nedication would be indicated. (enphasis
added) .

When the Board net on Cctober 11, 1995, plaintiff was not
permtted to attend. The Board reviewed DIOrio’s comments and
Dr. Etter’s psychiatric evaluation and then reconmended to the
DW, wi thout giving reasons, that Aurelio's conmercial and
autonobil e driver's |licenses be suspended, subject to further
review on or after Cctober, 1996. On Cctober 13, 1995, DOio
wote to plaintiff that it had been decided that his driving
"privilege be disapproved” with a reconmended review on or after
Cct ober, 1996, if he provided an up-to-date psychiatric
eval uation. Aurelio' s driver's licenses were then officially
suspended by the DW for reasons of "physical fitness" by a
Noti ce of Action dated Cctober 18, 1995.

Aurelio s request for a post-suspension hearing was granted
but that hearing consisted only of a neeting with a second Court
Review O ficer, Phil Lagoy, on Decenber 27, 1995. Lagoy
recommended that since no new nedi cal evidence was subm tted, the
Board' s deci sion should be upheld. On January 24, 1996, the
Board adopted that view and restated its recommendati on for
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suspensi on of both licenses with a review of eligibility to be
conducted on or after October 1996. By letter dated January 25,
1996, the DW issued a decision that plaintiff's driving
"privileges" were "disapproved,” with review on or after QOctober
1996, and he was inforned of the right to judicial review
Aurelio appealed the DW' s decision to the Adm nistrative
Adj udi cation Court (AAC). His appeal was denied on March 19,
1996 wit hout explanation by a single judge of that body. He then
appeal ed to the Appeal s Panel of the ACC (consisting of three
judges). His appeal to the AAC Appeal s panel was denied on My
6, 1996 wi thout elaboration. However, in an undated opinion
witten |ater, the AAC Appeal s Panel reversed itself by stating
The appellant did receive notice that the DW' s Medi cal
Board woul d review appellant's record to ascertain whet her
appel lant was eligible for his license under § 31-10-3
(letter of August 18, 1995). However, appellant never
recei ved specific reasons once the DW' s Medi cal Board
finished its review and recomrended suspensi on of
appellant's |icenses. This panel need not address
appel l ant's ot her argunents.
Therefore, upon review of the whole record, including the
defendant's basis for appeal and the aforenentioned standard
of review, the Panel finds that the decision of the
adm ni strative judge prejudiced the substantial due process
rights of the appellant.
Accordingly, this matter is remanded to the DW and its
Medi cal Board for further proceedings. The Medical Board
shal | receive evidence fromthe appellant and i ssue witten
reasons for its recommendati on. The Medical Board shal
cite to specific evidence which forns the basis for their
recomrendati ons, after which the DW can review and
consi der.
In the nmeantime, Aurelio had filed an action in this Court
on March 28, 1996 alleging that the suspension of his |icenses
was di scrimnatory and unconstitutional. That action was

6



di sm ssed by stipulation of the parties when it was agreed that a
rehearing by the Medical Review Board on the suspension be held.
Accordingly, Aurelio was informed on August 5, 1996 of his
right to attend the Board neeting to be held August 21, 1996. He
attended that neeting with counsel, presented his views, and had
interaction with Board nmenbers. The Board then voted to
recommend to the DW that there be reinstatenent of Aurelio's
operator's license but a continuance of the suspension of his
comercial driver's |icense.
By letter dated August 26, 1996, Aurelio's operator's
l'icense was reinstated but his commercial driver's |license
remai ned suspended based on Federal Mtor Carrier Safety
Regul ation 391-41. The above-nenti oned Federal Regul ation
(codified at 49 CF. R 391.4(b)(9)) defines a person qualified to
drive a commercial notor vehicle as one with "no nmental, nervous,
organic, or functional disease or psychiatric disorder likely to
interfere with his/her ability to drive a comercial notor

vehicle safely . Thereafter, in Septenber 1996, plaintiff
Aurelio filed the present civil action.

Plaintiff has now noved for partial summary judgnent on
Counts I, 11, Ill and IV and has requested that the Court grant
hi m both injunctive and declaratory relief at this tine. After
hearing oral argunents on the notion for partial sunmary
judgnment, the Court took the matter under advisenment. This

aspect of the case is now in order for decision.

1. Standard of Revi ew



Since less than full relief is requested here, in reality,
this is a notion pursuant to Rule 56(d) of the Federal Rules of
Cvil Procedure. Such a notion is separate and distinct froma
nmotion for summary judgnment, discussed in Rule 56(c), although
the two are often inproperly referred to interchangeably. Rule
56(d) "establishes a procedural nechani smwhereby a district
court can . . . wth the acquiescence of the parties, narrow

the factual issues for trial" Rivera-Flores v. Puerto Rico

Tel ephone Co., 64 F.3d 742, 747 (1st Cir. 1995). The rule itself

states the foll ow ng:

| f on notion under this rule judgnment is not rendered
upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the
notion, by exam ning the pleadings and the evidence
before it and by interrogating counsel, shall if
practicable ascertain what material facts exist wthout
substantial controversy and what material facts are
actually and in good faith controverted. It shal

t her eupon nake an order specifying the facts that
appear w thout substantial controversy, including the
extent to which the anount of the danages or ot her
relief is not in controversy, and directing such
further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be
deened established, and the trial shall be conducted
accordi ngly.

Fed. R Civ. P. 56(d). The standard for ruling on a Rule 56(d)
notion is "identical to that depl oyed when considering a sumary

j udgnment notion under Rule 56(c)." URI Cogeneration Partners

L.P. v. Board of Governors for Hi gher Education, 915 F. Supp.

1267, 1279 (D.R 1. 1996) (citing Flanders & Medeiros Inc. v.

Bogosi an, 868 F. Supp. 412, 417 (D.R 1. 1994)).
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sumrary judgnment notions:
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The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Therefore, the critical inquiry is whether a genuine issue of
material fact exists. "Material facts are those 'that m ght
affect the outcone of the suit under the governing law'"

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27, 31 (1st Gr

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict
for the non noving party.'" |d.

On a notion for summary judgnment, the Court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. Continental Cas. Co. v. Canadi an Universal

Ins. Co., 924 F.2d 370, 373 (1st Gr. 1991). At the summary

j udgnment stage, there is "no roomfor credibility determ nations,
no room for the neasured wei ghing of conflicting evidence such as
the trial process entails, no roomfor the judge to superinpose

his own ideas of probability and likelihood." G eenburg v.

Puerto Rico Maritinme Shipping Auth., 835 F.2d 932, 936 (1st Gr

1987). Simlarly, "[s]unmary judgnment is not appropriate nerely
because the facts offered by the noving party seem nost
pl ausi bl e, or because the opponent is unlikely to prevail at

trial." Gannon v. Narragansett Elec. Co., 777 F. Supp. 167, 169

(D.R 1. 1991).
As the noving party bears the "initial burden of
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denonstrating the absence of a genuine issue of material fact,"

Martin v. Nannie and the Newborns, Inc., 3 F.3d 1410, 1412 (10th

Cr. 1993), the noving party has a substantial burden to neet.
This is particularly true where the noving party is the party who
bears the burden of persuasion at trial, as plaintiff does in
t hi s case.
I1'1. Discussion
A. Anericans Wth Disabilities Act
First, Aurelio seeks partial summary judgment on Count | -
his claimbased on the ADA. Plaintiff alleges that defendants
vi ol ated the ADA by basing their decision to suspend his |icenses
on inproper grounds, i.e., his prior substance abuse and present
percei ved nmental incapacity. Plaintiff clains that he would
ot herwi se be qualified to hold both an autonobile and a
comercial driver’s |license.
The ADA inposes liability where
a qualified individual with a disability shall, by
reason of such disability, be excluded from
participation in or be denied the benefits of the
services, prograns, or activities of a public entity,
or be subjected to discrimnation by any such entity.
42 U.S.C. 8§ 12132. In order for plaintiff to prevail under the
ADA in this case, plaintiff nust prove that: (1l)he is a
"qualified individual"; (2)he has a disability; and (3) his
disability was the basis for discrimnatory action by a public

entity. Rosanond v. Pennaco Hosiery, Inc., 942 F. Supp. 279, 283

(N.D.Mss. 1996), citing Stradley v. Lafourche Conmunicati ons,

Inc., 869 F. Supp. 442 (E.D.La. 1994). Plaintiff contends that
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he has proved all three of these elenents. This Court need not
eval uate the validity of this assertion, for it need only
determne if evidence was presented which rai ses a genui ne issue
of material fact on any of these elenents. 1d. at 284.

Fromthe materials submtted, it is clear to the Court that
there are material facts in dispute as to whether defendants, in
fact, regarded plaintiff as disabled and whether this perceived
disability was the basis for discrimnatory action on their part.
The record is unclear as to the grounds upon which the DW and
t he Medi cal Advisory Board based their decisions to suspend
Aurelio s licenses. It nust be determ ned factually whether the
standards the DW enployed to evaluate Aurelio’ s fitness deviated
fromthe standards that are generally applied in evaluating an
applicant’s fitness for licensure. Such determ nations nust be
made by the trier of fact, rather than be decided at the sumary
j udgnment stage, before liability under the ADA can be assessed.
Therefore, plaintiff's notion for partial summary judgnent on
Count | is denied.

B. Rehabilitation Act

Plaintiff also noves for partial sunmary judgnment on Count
Il which alleges that the actions of defendants in suspending his
licenses were discrimnatory and thus violated 8504 of the
Rehabilitation Act. The analysis under the Rehabilitation Act is
much the sanme as under the ADA. 8504 of the Rehabilitation Act
provides in relevant part that

no otherwi se qualified individual . . . shall solely
by reason of her or his disability . . . be excluded

11



fromthe participation in, be denied the benefits of,
or be subjected to discrimnation under any program or
activity receiving Federal financial assistance .
29 U.S.C. A 8794(a). As with the ADA, in order for liability to
attach under this section, plaintiff nust prove that he is an
otherwi se qualified individual, that he has a disability and that
he was di scrim nated agai nst because of this disability. Leary
v. Dalton, 58 F.3d 748, 752-753 (1st GCr. 1995). Plaintiff
al | eges that defendants based their decision to revoke his
| icenses upon his status as a prior substance abuser. Wile it

is clear that alcoholismis a disability within the nmeani ng of

the Act, See, e.q., Cook v. State of R 1., Departnent of Mental

Health, Retardation and Hospitals, 10 F.3d 17, 24 (1st Cr

1993), it is not readily apparent fromthe record that the
Board’ s recommendati on to suspend the |icenses was based solely
on Aurelio’ s past alcoholic problens. Questions remain
unanswered in the record as to the dispositive grounds for the
suspension, |eaving material issues of fact to be determ ned at
trial.

Plaintiff’s contentions also fail because the record does
not establish that disregarding Aurelio s past substance abuse,
he nonet hel ess can be considered a "qualified individual," fit
for comrercial or autonobile licensure, given his alleged
psychiatric condition. Additional factual determ nations nust be
made regarding the standards that the DW normally enploys to
eval uate an applicant’s fitness for |icensure conpared to the

standards applied to Aurelio. Inasmuch as there are materi al
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i ssues of fact in dispute which are best resolved by the trier of
fact, partial summary disposition is presently inappropriate and
plaintiff’s nmotion for summary judgnment on Count |1, nust be

deni ed.

C. Due Process C ause and 81983

Aurelio al so noves for partial summary judgnment on Counts
1l and IV. He clainms that the suspension of his |icenses
violated his constitutionally protected due process rights,
actionabl e under 81983. For the reasons which follow, Aurelio’'s
notion for partial summary judgnent is granted in part and denied
in part with respect to Counts Ill and IV.

The Fourteenth Amendnent to the United States Constitution
provi des that "no state may deprive any person of life, liberty
or property w thout due process of law. . . ." U S. Const.
Amend. XIV. A person may bring an action for such deprivations
under 42 U.S.C. 81983, which reads, in pertinent part:

Every person who, under col or of any statute,
ordi nance, regulation, customor usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and | aws,
shall be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for
redress.
42 U.S.C. 81983 does not, therefore, create substantive rights
but nmerely provides a remedy for the violation of rights that are

found in the Constitution or laws of the United States. See,

e.g. West v. Town of Bristol, 712 F. Supp. 269, 274 (D.R 1. 1989)

(citing Chapman v. Houston Wlfare Rights Oqg., 441 U S. 600
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(1979)); Martinez v. State of Cal., 444 U. S. 277 (1980).

In WII v. Mchigan Dept. of State Police, 491 U S. 58

(1989), the United States Suprene Court nade clear that states
are not to be subjected to suits in federal court for 81983
clainms as neither states nor their officials acting in their
official capacities are to be considered "persons” under 8§1983.
However, a state official nay be sued in his or her official
capacity and be subject to injunctive relief, as opposed to noney
damages, under 81983. Under such circunstances, a state official
is a person under 81983 because "official -capacity actions for
prospective relief are not treated as actions against the state.”

Id. at 71 n.10. (quoting Kentucky v. Gaham 473 U S. 159, 167 n

14 (1985)). A claimfor injunctive relief against a state
official is simlarly not barred by the El eventh Anrendnent to the
U.S. Constitution. Gaham 473 U. S. at 167 n. 14 (1985).

In this notion for partial summary judgnent, plaintiff is
only asking the Court to grant injunctive and declaratory relief
while he holds his claimfor conpensatory nonetary relief in
abeyance.® However, it is clear that plaintiff is not entitled
to prospective injunctive relief since he received all the
process that was due himin August of 1996. The nost that he is
entitled to is a declaration that his procedural due process
rights were violated during the period Cctober 18, 1995, when his

| icenses were suspended, until August 1996, when he received an

“Plaintiff should know by now that his claimfor damages
under 8 1983 is not viable because he has not sued any DW
officials in their individual capacities.
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appropriate hearing and his operator's |icense was reinstat ed.
This Court, therefore, nmust proceed to determine if plaintiff is
entitled to such a declaration.

There are two el enents which nust be proved to sustain a
cause of action under 81983. Plaintiff nust prove that (i) the
conduct conpl ai ned of was commtted by a person acting under
color of state law and (ii) that such conduct deprived plaintiff
of rights, privileges, or inmunities secured by the Constitution

or laws of the United States. Wjcik v. Town of North

Smithfield, 874 F. Supp. 508, 517 (D.RI. 1995) (citing
GQutierrez-Rodriguez v. Cartegena, 882 F.2d 553, 559 (1st Gir

1989)).

Def endant s were obvi ously acting under col or of state |aw.
The actions of defendants constitute state action as they
exerci sed power "possessed by virtue of state | aw and nade
possi bl e only because the wongdoer is clothed with the authority

of state law." Forbes v. Rhode |sland Brotherhood of

Correctional Oficers, 923 F. Supp. 315, 321 (D.R 1. 1996)

(citing West v. Atkins, 487 U S. 42, 49 (1988)). The State

control s the issuance and revocati on of autonobile and comerci al
I icenses through the DW and the power exercised by Harrington in
ordering the suspension of those |licenses was only nmade possible
because of his position as a state official.

The nore conplicated inquiry, however, is whether or not the
actions of defendants deprived Aurelio of rights, privileges or

immunities secured by the Constitution in this case. It is clear
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that the only constitutional right involved in this case is
procedural due process.

Fourteenth Amendnment "due process"” requires that notice and
opportunity to be heard precede any significant deprivation of a

person’s property or liberty interest by the state. Lee v. State

of Rhode Island, 942 F. Supp. 750, 753 (D.R 1. 1996)(citing

Clevel and Bd. of Educ. v. Loudermll, 470 U S. 532, 542 (1985)).

Procedural due process guarantees fair procedure, not "perfect,
error-free determnations.” 1d. at 754 (citing Mackey V.
Montrym 443 U.S. 1, 12 (1979)). Therefore, "[t]he focus of a
procedural due process claimis not on whether the underlying
state action itself was erroneous but on the manner in which the

state acted.” 1d. (citing Arsden v. Mran, 904 F.2d 748, 753

(st Cir. 1990). As it is clearly established that a person has
a significant property interest in a driver’s |license, procedural
due process nust be followed before the |icense can be suspended

or revoked. See Lee, 942 F. Supp. at 754; Bell v. Burson, 402

U S. 535, 539 (1971); Dixon v. Love, 431 U S 105, 112 (1977).

The specific process due, however, varies fromcase to case
and depends on the inportance of the interests involved and the

ci rcunst ances under which the deprivation occurs. Wilters v.

National Ass’n of Radiation Survivors, 473 U. S. 305, 320 (1985).

The factors to be considered in evaluating the processes required
by the Due Process O ause include the nature of the private
interest involved, the risk of erroneous deprivation under the

exi sting procedures, the feasibility of alternative procedures
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and the governnent's interest in maintaining the existing

procedures. Lee, 942 F. Supp. at 755 (citing Matthews v.

El dridge, 424 U S. 319, 335 (1976); Walters, 473 U S. at 321).
Def endants contend that adequate precautions were taken to
guarantee that Aurelio received due process before his |licenses
wer e suspended in Cctober, 1995. The record indicates that such
a contention is clearly without nerit.

A driver’s license is a significant and consi derable private
interest, inpacting one’s ability to earn a living and enjoy the
liberty of travel, anong other things. See Lee, 942 F. Supp. at
754. Additionally, the procedures enployed by the DW in this
i nstance | end thenselves to the possibility of erroneous
deprivation. Plaintiff argues that the initial hearing before
t he Medi cal Advisory Board, at which plaintiff was not present,
was flawed because there was no opportunity for the Board to
eval uate plaintiff personally and no opportunity for plaintiff to
confront the Board and discuss Dr. Etter's evaluation before the
decision to suspend his licenses was made. The Court agrees. It
is clear that the risk of an erroneous decision was enhanced by
the Board s reliance upon the Court Review Oficer’s observations
regarding Aurelio’ s psychiatric condition despite that Oficer’s
probabl e | ack of any formal psychiatric training, and the obvious
disregard of Dr. Etter's evaluation in whole or in part.

Def endants nmaintain that Aurelio was given an opportunity to
contest or respond to the Board' s decision to suspend his

licenses. This sinply is not so. Aurelio was never nade aware
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of the basis upon which he was being evaluated or the specific
reasons for which his |icenses were suspended.

Def endants al so assert that to enploy alternative procedures
woul d not be feasible. The Court disagrees. It would not have
been fiscally or admi nistratively unreasonable for the Board to
allow Aurelio to attend the initial Board hearing and foll ow the
procedures | ater ordered by the ACC Panel. What stands out in
this case is when the Board allowed Aurelio’s presence at the
August 1996 review, the result was a reinstatenent of his
operator's |icense.

The nost basic conponent of procedural due process is that
an individual nust receive adequate notice and a "neani ngful
opportunity for a hearing"” before a deprivation of a significant
property interest can occur. Lee, 942 F. Supp. at 754 (citing
Arnmstrong v. Manzo, 380 U.S. 545, 552 (1965)). Before the

Cct ober 1995 suspension of Aurelio’s licenses there was no
"notice" of the action that m ght be taken by the Board and no
"“meani ngful opportunity for a hearing.”

Def endants argue that the all eged fraudul ent application by
plaintiff for the School Bus Certificate, conbined with his
original nmeeting with Court Review Oficer DiOrio in August 1995
provi ded himw th adequate notice and hearing. Such a contention
is clearly without substance. There is no correlation between
the all eged fraudul ent application which justified denial of the
Certificate and the subsequent psychiatric inquiry nade by the

DW. The msinformation on the application for the Certificate
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resulted in a legitinmate, and nost inportantly, uncontested,
denial of that Certificate. However, there was no notice to
plaintiff that said denial would cause further inquiry into his
fitness for general licensure. Defendants’ assertion that the

al | eged fraudul ent application for the School Bus Certificate
shoul d have nmade Aurelio aware that his driver’s |licenses would
be subjected to review, particularly as his last traffic

vi ol ati on had occurred over 20 years before, is sinply untenable.

Def endants ask the Court to classify plaintiff's August 1995
nmeeting with OOficer DiOrio as a "hearing.” Aurelio went to that
nmeeti ng expecting to take a road test. Oficer DOio decided
that Aurelio should instead submt to psychiatric eval uation,
refused to give hima road test and told himthe Medical Advisory
Board would review the results at a later, unspecified date.

This was not a "hearing” in any sense of the word. D Oio

provi ded the Board with gross generalizations and stereotypes and
plaintiff had no way of contesting those assertions before the
Board. No matter how this case is viewed, it is clear that
plaintiff was not afforded a pre-deprivation hearing as required
by due process before his |Iicenses were suspended.

Def endants further assert that even if there was a due
process violation originally, it was renedied by the post-
suspensi on procedures nmade available to plaintiff. That argunent
m sses the point entirely. It was a pre-deprivation hearing that
plaintiff was constitutionally entitled to, not post nortens.

Al t hough Aurelio was granted a post-suspension hearing with a
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second Court Review Oficer, this in and of itself provided no
due process protection. The Oficer recomrended naintaining the
suspensi on as no new evi dence had been presented. Apparently
Aurelio was expected to present evidence at this neeting as to
why the suspension was unwarranted and convince the Oficer that
the licenses should be reinstated. It is difficult for the Court
to conmprehend how Aurelio could have cone to this neeting
prepared to defend his position and bring new evidence to |ight
when the only thing he had been told regarding the grounds for
suspension was that it was for "physical fitness" reasons.

The Court in Lee, 942 F. Supp. at 755 (citing Loudermll,

470 U. S. at 547) pointed out that "part and parcel of having a
"meani ngful' hearing is having the 'opportunity to respond to
every essential elenent of the offense alleged.” Plaintiff had
no such opportunity because he did not have notice of what the
of fendi ng behavior was. In short, the post-suspension hearing
before the so-called hearing officer did not even neet m ninal
"due process" requirenents.

Def endants al so contend that Aurelio s appeal before the AAC
on March 12, 1996, provided a post-suspension renmedy. This
contention is also without nmerit. The AAC s review was |limted
to the adm nistrative record but the DW did not provide the AAC
with a record of the Board’s or Oficer’s review The AAC s
eval uati on was not based on any information provided by Aurelio
nor was he able to question or contest the grounds for the

suspension. Aurelio was still unaware of the basis for the
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suspensi on and i ncapabl e of formulating rel evant argunents.
Essentially, he was provided no opportunity to question the
Board’' s deci si on.

There can be situations where a state is justified in
i ssuing a summary suspension of a driver's license without a
hearing, but this is not one of them Those situations are
restricted to exigent circunstances, where allowing one to retain
a license poses immnent, serious safety risks to the public as
determ ned by objectively ascertai nable standards. Lee, 942 F
Supp. at 756. Aurelio had held a driver's license for 30 years,
with no traffic violation for over 20 years. Defendants have
never asserted in this case that he posed an i nmedi ate and grave
risk to public safety by being on the road. The |ong and short
of it is that the DW deprived Aurelio of his licenses for a
period of time w thout adequate notice and a neani ngful hearing
and in so doing, violated his procedural due process rights.

The suspension of Aurelio’s licenses was illegal and in
violation of his constitutional rights until August, 1996 when he
finally was granted a meani ngful hearing before the Mdical
Advi sory Board. As a result of this hearing, Aurelio’s
autonobile driver’s |license was reinstated but the Board
reaffirmed its recommendation that his comercial driver’s

| i cense be suspended.

Both Aurelio and his attorney were present at this hearing

i n August, 1996 and were given the opportunity to ask and respond
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to questions of the Board and to ascertain the reasons for his
suspensi on. Whether the Board and the DW were legally correct
in continuing the suspension of plaintiff's commercial |icense
wi Il be determ ned when this case is reached on its nerits.

It suffices to say now that during the period of tinme from
Cctober 18, 1995 to August 27, 1996, Aurelio’s |licenses were
suspended by the DW in violation of his procedural due process
rights. Defendants, thus, committed a violation of § 1983 for
that period of tine. As previously noted, plaintiff is not now
entitled to injunctive relief because the violation has ceased.
Al that plaintiff is entitled to presently is a declaration by
this Court that the suspension of plaintiff's comrercial and
operator's licenses was in violation of his procedural due
process rights from Cct ober 18, 1995 to August 27, 1996, and that
constituted a violation of 28 U S.C. § 1983.

| V. Concl usion
For the foregoing reasons, plaintiff’s notion for parti al
sumary judgnent on Count | and Il is denied. Plaintiff's notion

for partial summary judgnment on Counts Ill and IV is granted only

to the extent of the declaration stated above. No judgnents wll

enter in this case until all clains are resol ved.
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It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Novemnber , 1997
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