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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This is a suit to recover delinquent enployer contributions
to enpl oyee benefit plans under the Enployee Retirenment |ncone
Security Act of 1974 ("ERISA'). The plaintiffs, Local 57 of the
I nternational Union of Qperating Engi neers ("Local 57") and the
trustees of certain funds maintained by Local 57, seek to collect
t he unpai d contributions under a | abor and materials paynment bond
posted to secure an enployer's obligations in a public
construction project. The matter is presently before the Court
on a notion by defendant Seaboard Surety Conpany ("Seaboard"”) to
dism ss the action for |ack of subject matter jurisdiction. For
the reasons that follow, that notion is granted.
| . Backgr ound

The facts in this case are unconplicated. The Earthline
Corporation ("Earthline") is a New York corporation engaged in
the construction business. On May 1, 1992, Earthline entered
into a collective bargaining agreenent with Local 57 for the
period May 1, 1992 to April 30, 1995. As part of the union
enpl oyee conpensation provided by this agreenment, Earthline was
obligated to nmake specified contributions to a nunber of enpl oyee
benefit funds maintained by Local 57 ("the Local 57 Funds") for
every hour worked by a uni on enpl oyee.

On April 14, 1993, Earthline entered into a construction
contract with the Narragansett Bay Water Quality Managenent
District Conmi ssion for work on a sewer project in the Town of
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North Provi dence, Rhode Island. Eight nmenbers of Local 57 worked
for Earthline on this project from Novenber 1993 to January 1994.
Based upon the hours worked by these union enployees, plaintiffs
all ege that Earthline was obligated to contribute $10,120.30 to
the Local 57 Funds under the terns of the collective bargaining
agreenent. Plaintiffs claimthat Earthline never made any of the
contributions due to the Local 57 Funds, and further assert on
information and belief that Earthline is currently insolvent and
i n bankruptcy.

In connection with the North Providence project, Earthline
had obtained a | abor and materials paynent bond from Seaboard, as
requi red under the Rhode I|sland contractors' bond statute.’
Because of Earthline's insolvency, plaintiffs have resorted to
this bond for satisfaction of the unpaid benefit plan
obligations. After Seaboard denied plaintiffs' request for
paynent of Earthline's obligations, plaintiffs filed the present
action in this Court against Seaboard to conpel paynment under §
502(a) of ERISA, 29 U.S.C. § 1132(a).

Seaboard filed a nmotion to dismss for |ack of subject
matter jurisdiction under Rule 12(b)(1), asserting that the
plaintiffs' claimdoes not arise under federal law. In short,
Seaboard argues that since it is not an "enployer” as that term

is defined by ERI SA, plaintiffs cannot maintain an action agai nst

'The specific subsection of the statute applicable to this
action is R1. Gen. Laws § 37-13-14 (Supp. 1995), which adopts
the ternms and conditions of the state contractors' bond statute,
R 1. Gen. Laws 8§ 37-12-1 et seq. (1990).
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Seaboard under that statute, and thus no federal cause of action
exists. After hearing argunents of counsel, the Court took the
matter under advisenent. The notion is nowin order for
deci si on.
I'l. Discussion

It is axiomatic that every cause of action in federal court
must have a jurisdictional basis. 1In the present case, while the
conpl ai nt nmakes passing reference to diversity of citizenship, it
is clear that this Court's jurisdiction cannot be based on
diversity, as the amount in controversy falls short of the
$50, 000 jurisdictional threshold. 28 U S.C. § 1332(a).?
Therefore, the only possible basis for subject matter
jurisdiction in this case is the federal question jurisdiction of
28 U.S.C. § 1331.°

Plaintiffs assert that federal question jurisdiction exists
in this case because their claimarises under the Enpl oyee
Retirement Incone Security Act ("ERISA"), 29 U.S.C. § 1001 et
seq. (1994). Federal jurisdiction over ERISA clains is
explicitly granted by § 1132(f),* which provides that federal

district courts shall have jurisdiction of civil actions brought

It is now $75, 000.

* The district courts shall have original jurisdiction of
all civil actions arising under the Constitution, |aws, or
treaties of the United States.” 28 U.S.C. § 1331 (1994).

" The district courts of the United States shall have
jurisdiction, without respect to the anount in controversy or the
citizenship of the parties, to grant the relief provided for in
subsection (a) of this section in any action.” 29 US.C. 8§
1132(f) (1994).



under 8§ 1132(a). Section 1132(a) in turn provides for a private

cause of action to enforce the provisions of the statute dealing

with the protection of enployee benefit rights.
I n opposi ng Seaboard's notion to dismss, plaintiffs claim

that this is properly an action under 8§ 1132(a) to enforce an

ERI SA provision. Specifically, plaintiffs maintain that this is

an action to enforce 8 1145 of the statute, which inposes an

obl i gati on upon enployers to contribute to enpl oyee benefit plans

in accordance with any contractual obligations they m ght have:
Every enpl oyer who is obligated to nake contributions to a
mul ti enpl oyer plan under the ternms of the plan or under the
terms of a collectively bargai ned agreenent shall, to the
extent not inconsistent with | aw, nake such contributions in
accordance with the terns and conditions of such plan or
such agreenent.

29 U.S.C. 8§ 1145 (1994). Therefore, plaintiffs' theory of

jurisdiction is necessarily this: Seaboard is an "enpl oyer

obligated to make contributions . . . under the terns of a

col l ectively bargai ned agreenent,” and that this is a suit to
enforce that obligation under 8 1132(a).

O course, the critical issue presented by plaintiffs
argunent i s whether Seaboard can be considered an "enpl oyer”
under ERI SA. The definition of "enployer” in ERI SA incl udes:

[ Alny person acting directly as an enployer, or indirectly

in the interest of an enployer, in relation to an enpl oyee

benefit plan; and includes a group or association of

enpl oyers acting for an enployer in such capacity.

29 U.S.C. 8 1002(5) (1994). Therefore, the question for the

Court is whether Seaboard can conme within this definition when it



guar ant eed paynent of Earthline's obligations arising out of the
North Provi dence sewer project.

Wiile the First Circuit has not yet reached this issue, the
Second, Ninth, and Eleventh Circuits have all concluded that a
surety does not become an "enployer” within the nmeaning of 8§
1002(5) sinply by guaranteeing an enployer's obligations. See
Geenblatt v. Delta Plunbing & Heating Corp., 68 F.3d 561, 575-76

(2d Cir. 1995); Gardiello v. Balboa Ins. Co., 837 F.2d 1566

1569-70 (11th G r. 1988); Carpenters S. Cal. Adnmin. Corp. v. D&

L Canp Constr. Co., 738 F.2d 999, 1000-01 (9th Gir. 1984).° n

the basis of these and other precedents, this Court holds that
Seaboard did not becone an ERI SA "enpl oyer” by virtue of its
execution of a labor and materials paynent bond on Earthline's
behal f .

Plaintiffs nake no contention that Seaboard was acting
directly as the enployer in this case. Seaboard can be

considered an "enpl oyer” under 8§ 1102(5) only if it was acting

"indirectly in the interest of [Earthline], in relation to an
enpl oyee benefit plan.” As the First Crcuit has recogni zed,
"[c]ourts have found the phrase 'act . . . indirectly in the

°I't should be noted that part of the holding of the D& Canp
case was overruled by the Ninth Grcuit's subsequent decision in
Trustees of the Elec. Whrkers Health & Welfare Trust v. Marjo
Corp., 988 F.2d 865, 867-68 (9th Cr. 1993) (disavow ng pre-
enption holding of D& Canp). The portion of the D& Canp
deci sion that discussed whether a surety can be an "enpl oyer" was
undi sturbed, however, and remains good law in that circuit. See
Carpenters Health and Welfare Trust Fund for Cal. v. Tri Capital
Corp., 25 F.3d 849, 856 n.8 (9th Cir.), cert. denied, 115 S. C
580 (1994) (noting that relevant portion of D& Canp renai ns
val i d).




interest of an enployer' difficult to interpret.” Mssachusetts

Laborers' Health & Welfare Fund v. Starrett Paving Corp., 845

F.2d 23, 24 (1st Cir. 1988). However, there are sufficient
gui deposts available in this case to make a reasoned deci si on.

In Starrett Paving, the Court noted that the definition of

"enployer” in ERISA was simlar to that expressed in the Fair
Labor Standards Act ("FLSA"), 29 U.S.C. § 203(d),° and found that
both statutes were intended to give "enployer"” a "broader-than-
comon- | aw' neaning. 1d. at 24-25. Thus, the Court concl uded
that an entity could be found to act "indirectly in the interest
of an enpl oyer” where the "econom c realities" were such that the
entity had undertaken the adm nistrative or paynent duties of the
direct enployer in relation to an ERI SA plan. See id. (sole

shar ehol der can be ERI SA "enpl oyer” even wi thout piercing the

corporate veil); see also Simas v. Quaker Fabric Corp., 6 F.3d

849, 854-56 (1st Cir. 1993) (benefit paynments made by controlling
corporation to enpl oyees of a subsidiary conpany are "in the

interest of" the subsidiary/enployer); Donovan v. Agnew, 712 F.2d

1509, 1510-11 (1st Cir. 1983) ("econonmic realities" informwho
can be deened an "enpl oyer” under the FLSA)
The Court believes that the "economic realities" in this

case do not dictate that a surety should be deened an "enpl oyer"

®Under the FLSA, an "enployer" includes "any person acting
directly or indirectly in the interest of an enployer in relation
to an enpl oyee and includes a public agency, but does not include
any | abor organization (other than when acting as an enpl oyer) or
anyone acting in the capacity of officer or agent of such | abor
organi zation." 29 U S.C. § 203(d) (1994).

7



under ERI SA. Surety conpani es do not undertake any
adm nistrative duties with regard to a benefit plan, nor do they
actively assunme an enpl oyer's paynment obligations to such a plan

on a regular basis. See Geenblatt, 68 F.3d at 575 (surety

contract does not create "the type of agency or ownership

rel ationship or direct assunption of the enployer's functions
with regard to the admnistration of a plan” required of an ERI SA
"“enpl oyer™). The "economc realities" of the enployer-surety

rel ati onship are that the enployer conducts the day-to-day
operations as usual, including the adm nistration of any benefit
pl ans, while the surety is sinply a guarantor of the enployer's
obligations to enployees and others. The situation thus is very

different than that in Starrett Paving or Simas. Therefore,

there is no basis for inposing liability on Seaboard as an
"enpl oyer” under ERISA in this case.

In addition, courts have raised the question of whether a
surety conmpany is acting "in the interest of" the enpl oyer, as
required by 8§ 1002(5), or in the interest of other parties when
it backs up a contractor's obligations. According to sone
courts, when a surety guarantees a contractor's obligations
pursuant to a contractors' bond statute (as Seaboard did here),
it is acting not for the benefit of the contractor, but instead
to protect those that m ght be damaged by the contractor's

failure to pay. See, e.q., Gardiello, 837 F.2d at 1569. Viewed

inthis way, the surety is not acting "in the interest of" the

enpl oyer, but rather in the interest of the enployees and ot her



beneficiaries of the bond. Accordingly, a surety fails to neet
the definitional requirenents of "enployer" under 8§ 1002(5). 1d.

Moreover, it should be observed that 8§ 1002(5) provides what
anounts to a two-part definition of an "indirect" enployer: (1)
one who acts in the interest of an enployer, (2) in relation to
an enpl oyee benefit plan. In this case, even if Seaboard was
acting "in the interest of" Earthline, the second part of the
definition poses an insurnountable obstacle. The duties or
obl i gati ons assuned by Seaboard were not "in relation to an
enpl oyee benefit plan" at all, but instead "in relation to" one
of Earthline's construction projects. As the connection between
the surety bond and the benefit plan is a secondary one, it is
insufficient to transform Seaboard into an ERI SA "enpl oyer” in
this case.’

Finally, the Court notes that where (as here) an ERI SA suit
is brought to enforce the terns of a collective bargaining
agreenent, courts have shown an unwillingness to expand the
definition of "enployer” to include parties that were not
signatories to the collective bargai ning agreenent. See

Gardiello, 837 F.2d at 1569-70; Xaros v. U.S. Fidelity & Guar

Co., 820 F.2d 1176, 1178-80 (11th G r. 1987). Such hesitance is

‘Geenblatt illustrates the limts of what a surety could do
“in relation to an enpl oyee benefit plan." The surety there
specifically guaranteed an enpl oyer's ERI SA-pl an obligations,
where a coll ective bargai ning agreenent required such a bond.
See Geenblatt, 68 F.3d at 575-76. Nonet hel ess, the Second
Circuit held that even this degree of involvenent was not enough
to deemthe surety an "enployer” under ERISA. 1d. 1In light of
this decision, it is hard to see any circunstance under which
that Court would deem a surety an "indirect” enployer.
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justified in light of the | anguage of § 1145, the ERI SA provision
that provides the basis for the present suit. As the First
Circuit has observed, 8 1145 does not create an independent
obligation to contribute to an enpl oyee benefit fund; it sinply

i nposes a federal statutory duty to honor a prior contractual

obligation to nake contributions to such a fund. See Starrett

Pavi ng, 845 F.2d at 25-26 (adopting "plain nmeaning” of 8§ 1145).
Therefore, based on the statutory |anguage, courts have concl uded
that 8 1145 should not be used as the basis for the recovery of
del i nquent contributions froma surety conpany, where the
surety's obligations arise not under the ternms of a collective
bar gai ni ng agreenent, but solely under a separate bond contract.

See G eenblatt, 68 F.3d at 576. A contrary hol ding woul d m scast

ERI SA to create an i ndependent obligation to contribute to a
pension plan in violation of the clear directive of the statute.
See Xaros, 820 F.2d at 1179-80 (recovery fromthe surety "woul d
constitute an unwarranted departure fromthe | anguage of, and
i ntent underlying, sections 1002(5) and 1145").

Faced with these argunents, plaintiffs respond that a
di sm ssal here would | eave them unable to recover the anpbunts due
the Local 57 Funds from any source. The contention, in short, is
this: because Earthline is in bankruptcy, the only possible
source for recovery of the unpaid plan contributions is the bond

securing Earthline's |abor and materials obligations.® They

]t is unclear fromthe record whether or not plaintiffs
have attenpted to recover the unpaid contributions as a creditor
in Earthline' s bankruptcy proceedi ng, or whether such a course of
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suggest that a direct action under this bond cannot be brought
anywhere in |light of the broad sweep of the preenption provision
of ERISA, 29 U S.C 1144(a), and a recent First G rcuit decision
hol ding that an action against a surety under the Massachusetts

contractors' bond statute was preenpted by ERI SA, Wllians v.

Ashland Eng'qg Co., 45 F. 3d 588, 591 (1st Cir.), cert. denied, 116

S.C. 51 (1995). Plaintiffs thus see thenselves trapped in a
"Catch 22": while the precedents deny recovery under ERI SA, the
statute al so preenpts any ot her cause of action to recover the
unpaid contributions froma surety. Therefore, they have asked
this Court to grant them an escape fromthe "Catch 22" by

al l owi ng their ERISA cause of action against Seaboard to proceed
in this Court.

The Court is not swayed by plaintiffs’ argunent. First,
while the Court cannot and does not decide this issue here,
plaintiffs may not want to concede the preenption issue as easily
as they have done in their argunments before this Court. Wiile it
is true that the preenption provision of ERISA is "conspi cuous

for its breadth,” EMC Corp. v. Holliday, 498 U.S. 52, 58 (1990),

ERI SA preenption is not without limtation. See MCoy V.

Massachusetts Inst. of Technol ogy, 950 F.2d 13, 16-18 (1st Gr

1991), cert. denied, 504 U S. 910 (1992) ("Despite the fact that

[it] casts a | ong shadow, ERI SA preenption is not limtless.").
Mor eover, the contractors’ bond statute invalidated by the First

Crcuit in Wllianms is distinguishable fromits Rhode Island

action remai ns viabl e.
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counterpart: unlike the Rhode Island statute, the preenpted
Massachusetts statute "specifically refer[ed] to ERI SA-regul at ed
enpl oyee benefit plans, and provide[d] themw th a special source
of recovery for unpaid enployer contributions.” WIIlians, 45

F.3d at 591; see also McCoy, 950 F.2d at 18-20 (nechanics' lien

| aw preenpted on ground that it "expressly grant[ed] preferenti al
benefits to ERI SA plans”). The Court notes that at |east one
circuit has found that surety |laws of nore general application

are not preenpted by ERISA. See Bleiler v. Cristwod Constr.,

Inc., 72 F.3d 13, 16 (2d Cir. 1995); Geenblatt, 68 F.3d at 573-

76.°
Furthernore, even if plaintiffs’ action to recover under the

bond is found to be preenpted by ERI SA, the resulting "Catch 22"

°'n Geenblatt, the Second Circuit first discussed two

recent Suprenme Court decisions which it viewed as scaling-back
the reach of ERI SA preenption. See New York State Conference of
Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 115 S. C
1671, 1676-83 (1995); Mackey v. lLanier Collection Agency & Serv.,
Inc., 486 U. S. 825, 830-41 (1988). The Court then went on to
find that a state cause of action brought by an ERI SA plan to
recover on a surety bond was not preenpted by ERI SA:

Here, state surety | aw nmakes no explicit reference to ERI SA
pl ans and does not bind the hands of ERI SA trustees or
regulate themin any fashion. . . . At npbst, sone provision
of state surety law m ght affect the collectability of funds
owed to a plan. A law having only such an indirect effect
on plan assets is exactly the kind that Blue Cross and
Mackey save fromthe pre-enptive sweep of [§ 1144(a)]. A
claimon a surety bond is but a "run-of-the-m |l state |aw
clainf],"” simlar to tort or non-plan-related contract
actions to which ERI SA plans may be a party. "[A]lthough
obvi ously affecting and i nvolving ERI SA plans,"” surety bond
clains are not pre-enpted by [§ 1144(a)].

Greenblatt, 68 F.3d at 574. (citations omtted) (quoting Mackey,
486 U.S. at 833).
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woul d nonet hel ess be insufficient to affect the outconme here.
First, this would not be a case where the "conpl ete preenption”

rati onale of Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58,

62-66 (1987), would apply to grant this Court federal
jurisdiction over a preenpted state claim In Taylor, the Court
recogni zed that the preenptive force of ERI SA could create
federal question jurisdiction over a state |aw claimwhere (1)
ERI SA preenpts the state | aw cause of action, and (2) the
preenpted claimis within the enforcenment provisions of 8
1132(a). 1d. Plaintiffs’ state |aw surety claimwould not neet
t he second prong of this test because of the Court’s concl usion
that a cl ai magai nst Seaboard is not within ERI SA's enforcenent

provision, 29 U S.C. 8§ 1132(a). See Geenblatt, 68 F.3d at 576

n.4 (no jurisdiction on the basis of ERI SA preenption where
def endant surety was not an "enployer” and thus not subject to
enf orcenment provisions of 8§ 1132(a)).

Finally, the nere fact that ERI SA preenption m ght place
plaintiffs in an untenable situation is not enough to justify
jurisdiction here. Wile the First Grcuit has recognized that
ERI SA preenption mght in sonme instances place enpl oyee benefit
plans in the "Catch 22" position cited by plaintiffs, it is up to
Congress, not the federal courts, to provide an escape fromt hat
predi canent :

Congress has witten a manifestly broad preenption statute,

the courts with few exceptions have interpreted it broadly,

and our job is to carry out that mandate. . . . [The] ERI SA
preenption clause [is one] whose full ramfications may not
have been absorbed by Congress. But the ramfications are

i nherent to the statute, and are not for us to curtail.
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It may al so seemironic that a federal statute enacted
inlarge part to protect workers should invalidate a state
nmeasure that has worker protection as one of its primry
objectives. But ERISA I|like nmany a reformstatute, has nore
t han one purpose and nore than one beneficiary. The
uniformty of regulation gained by enployers under ERI SA was
assuredly part of the legislative balancing of interests and
trade-offs. Courts, who are the |east representative branch
of government, are the wong place to restrike the bal ance.

Simas, 6 F.3d at 856 (citations omtted).

Concl usi on

For the foregoing reasons, the Court grants Seaboard’s

nmotion to dismss for |ack of subject matter jurisdiction under

Rul e

12(b)(1). Plaintiffs should have a state | aw cl ai m agai nst

Seaboard on the bond in Rhode Island state courts. Mor eover, it

is possible that a federal court could have pendent jurisdiction

over

this state law bond claim if a primary ERI SA suit is

brought agai nst an "enployer," i.e., Earthline.® However, as

Seaboard is not an "enployer"” under 8§ 1002(5) of ERI SA,

plaintiffs do not have an ERI SA cl ai m agai nst Seaboard in this

case.

case,

Accordingly, since no federal question exists in this

the Court is without jurisdiction to resolve the present

di spute. The Cerk will enter judgnment dismssing this case for

| ack

of subject matter jurisdiction forthwth.

It is so ordered.

Supp.

“See Hetchkop v. Gundolt Carpet Workroom lInc., 841 F
113, 115-16 (S.D.N. Y. 1994) (where base ERI SA cl ai m was

properly brought against insolvent enployer, pendent jurisdiction
under 28 U. S.C. § 1367(a) would lie for federal court to hear
state | aw bond cl ai m agai nst surety conpany).
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Ronal d R Lagueux
Chi ef Judge
Novemnber , 1996
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