UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ALBERT L. GRAY, Adm ni strator,
et al., Plaintiffs,

V. C. A. No. 04-312L

JEFFREY DERDERI AN,
et al., Defendants.

ESTATE OF JUDE B. HENAULT,
et al., Plaintiffs,

V. C.A. No. 03-483L
AVERI CAN FOAM CORPCORATI ON,

et al., Defendants.

In Re Motions to Dismss of Defendants Anchor Sol utions Conpany,
Inc. (previously Abacus Service Conmpany, Inc.), V. B. Gfford &
Conmpany, Inc., Gresham & Associates of RI, Inc., and Surpl ex
Underwriters, Inc.
DECI SI ON AND ORDER

Ronal d R Lagueux, Senior D strict Judge.

This matter is before the Court on Mdtions to Dism ss,
pursuant to Federal Rule of G vil Procedure 12(b)(6), filed
by four simlarly-situated defendants. They include Anchor
Sol utions Conpany, Inc. (previously Abacus Service Conpany, Inc.)
(“Anchor”), V. B. Gfford & Conpany, Inc. (“Gfford”), Gesham&
Associates of RI, Inc. (“Geshant), and Surplex Underwiters,
Inc. (“Surplex”). Al four conpanies are alleged to have
conducted prem ses inspections at various tines, in connection

with the issuance or renewal of insurance policies to the

prem ses owners. Because the allegations against these



Def endants are simlar and raise simlar |egal issues, the Court
wi |l address themtogether. For reasons expl ained bel ow, the
Court will grant the Motions to Dismss brought by these four
Def endant s.

Backgr ound

On February 20, 2003, a deadly fire in Wst Warw ck, Rhode
| sl and, destroyed a nightclub known as The Station. The fire
started as the featured rock band, Geat Wite, began its |live
performance and the club was crowded with spectators, staff and
performers. The opening featured stage fireworks, ignited by the
band’ s tour manager, as the band took the stage.

According to eyew tnesses, the firewirks created sparks
behi nd the stage which ignited pol yurethane foaminsul ati on on
the club’s ceiling and walls. In mnutes, the entire building
was on fire and over 400 people were struggling to escape the
crowded, dark and snoky space. The final toll: One hundred
peopl e dead and over 200 injured.

Nurmerous |l awsuits, both crimnal and civil, were filed
t hroughout sout hern New England in both state and federal courts.
The | awsuits have been consolidated in this Court, which asserted
its original federal jurisdiction based on the Miltiparty,
Mul tiforum Trial Jurisdiction Act of 2002, 28 U . S.C. § 1369. See

Passa v. Derderian, 308 F. Supp. 2d 43 (D.R 1. 2004). Since that

time, this Court has ruled on several notions to dism ss. Those



deci sions may be found under the caption G ay v. Derderian at 365

F. Supp. 2d 218 (D.R 1. 2005); 371 F. Supp. 2d 98 (D.R |. 2005);
389 F. Supp. 2d 308 (D.RI. 2005); 400 F. Supp. 2d 415 (D.R I.
2005); 404 F. Supp. 2d 418 (D.RI. 2005); and 448 F. Supp. 2d 351
(D.R |. 2005).

I n February 2006, Plaintiffs anended their master conpl aint
to add nore plaintiffs, and to join additional defendants,
i ncluding the four Defendants herein. Al clains are now
incorporated in a Third Anended Master Conplaint (“the
Compl aint”), which includes clainms of over 260 plaintiffs agai nst
97 def endants.

St andard of Revi ew

Def endants nove to dism ss the clains agai nst them pursuant
to Federal Rule of Civil Procedure 12(b)(6), for failure to state
a clai mupon which relief may be granted. Accordingly, in the
course of its analysis, the Court wll assune that al
Plaintiffs’ allegations are true. The allegations and al
reasonabl e inferences to be drawn fromthemw || be construed in

the light nost favorable to the Plaintiffs. Aulson v. Blanchard,

83 F.3d 1, 3 (1st Cr. 1996). As stated by the United States
Suprene Court, “the accepted rule [is] that a conplaint should
not be dism ssed for failure to state a claimunless it appears
beyond doubt that the plaintiff can prove no set of facts in

support of his claimwhich would entitle himto relief.” Conley
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V. G bson, 355 U S. 41, 45-46 (1957). Defendants’ notion w ||
fail if “the well-pleaded facts, taken as true, justify recovery

on any supportable legal theory.” Cruz v. Mlecio, 204 F.3d 14,

21 (1st Gr. 2000).

The allegations in the Conpl ai nt

Anchor
| n paragraphs 725-730 of the Conplaint, Plaintiffs allege

that, on or about April 27, 2000, Anchor inspected The Station
prem ses at 211 Cowesett Avenue in West Warwi ck. This inspection
was conducted in connection with a liability insurance policy
that was issued to the owners and operators of The Station.
Plaintiffs allege that the inspection was negligently perforned,
t hat Anchor knew or should have known that a conpetent inspection
was necessary to insure the safety of club patrons, and that
Anchor’ s negligence was the proxinmate cause of Plaintiffs’
injuries. The specific negligent acts attributed to Anchor
i nclude, but are not limted to, the foll ow ng:

a. failing to adequately inspect The Station

for safety hazards and fire/building code

vi ol ati ons;

b. failing to note the presence of highly

fl ammabl e surface treatnents;

c. failing to note the inadequacy of exits;

d. failing to note practices of

over cr owdi ng;

e. allowi ng the use of dangerous pyrotechnic

devi ces during performances at The Stati on;

f. know ng of nunerous dangerous conditions

and fire hazards at The Station and failing

to renedy those conditions or order the
insureds to renedy them
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g. failing to protect nenbers of the public
for the foreseeable risk of serious injury or
death at The Station

h. failing to adequately oversee, supervise,
nmonitor, evaluate, train and/or retrain those
perform ng inspections of The Station; and

i. other acts and failures to act that may
beconme apparent after discovery.

Conpl ai nt, p. 155, | 726.

G fford, G esham and Surpl ex

| n paragraphs 719-724, Plaintiffs allege that Gfford
i nspected The Station prem ses “at various tines, including but
not limted to August 27, 1999...”7 in connection with a liability
i nsurance policy issued to its owners and operators. Conpl aint,
p. 153, § 720. The allegations against Gfford are identical to
the al |l egati ons agai nst Anchor, as quoted above.

Par agr aphs 666-675 pertain to Defendant G esham According
to the Conplaint, G eshamwas previously known as Excess
| nsurance Underwiters of RI., Inc., which carried out
i nspections of The Station prem ses during the spring of 2000,
and possibly at other tinmes, on behalf of co-defendant
Underwiters at Lloyd s, London, in connection with liability
i nsurance policies issued to co-defendants M chael Derderian and
Howard Julian. The allegations against G eshamare identical to
t hose made agai nst Anchor and G fford.

Surplex is alleged to have conducted i nspections of The

Station on various occasions, including but not limted to Apri
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4, 1996, and March 25, 1998, in connection with a liability
i nsurance policy. Again, the allegations against Surplex are
identical to the allegations against Anchor, Gfford and G esham
Anal ysi s

Def endants argue, and the Court concurs, that the outcone of
their Motions to Dismss is controlled by this witer’s earlier
deci sion granting the notions to dism ss of co-defendants Essex
| nsurance Conpany, Milti-State Inspections, Inc., and Hi gh
Cal i ber Inspections, Inc. (the “Essex defendants”), which can be
found at 448 F. Supp. 2d 351 (D.R 1. 2005), under the ubiquitous

caption, G ay v. Derderian (the “Essex decision”). The Essex

defendants were also alleged to have negligently carried out

i nspections of The Station prem ses for the purpose of issuing
commercial liability insurance policies to its owners. |In fact,
the all egations agai nst the Essex defendants were identical to

t hose agai nst Anchor, G fford, G esham and Surplex. Because the
alleged liability of the Essex defendants and Defendants herein
all results fromthe sane conduct and relies on the sane cause of
action, i.e., negligent insurance inspection, the Court’s ruling
in the Essex decision provides the |aw of the case for the

present decision. See Harlow v. Children’s Hospital, 432 F.3d

50, 55 (1st GCr. 2005). 1In ruling on the Essex defendants’
nmotions to dismss, this Court addressed three argunents: common

| aw negligence; third-party liability under the Restatenent
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(Second) of Torts; and statutory immnity. Each argunent will be
summari zed briefly bel ow

Common | aw negl i gence

In the Essex decision, this Court quoted the Rhode Island
Suprene Court, which wote that, “every negligence case begins
with a consideration of whether a legally cognizable duty runs
fromthe defendant to the plaintiff.” 448 F. Supp. 2d at 356

(quoting Kenney Mg. Co. v. Starkweather & Shepley, Inc., 643

A 2d 203, 206 (R 1. 1994)). Because Essex conducted the

i nspections for its own purposes — to assess the financial risk
at stake in underwiting the insurance policy, this Court

determ ned that it could not “be charged with having a duty owed
toits insured or third parties to inspect with reasonabl e
care...” unless the inspection sonehow made conditions worse in
the building. 1d. at 357.

Plaintiffs do not allege that Essex, through
its agents, conducted the inspections for the
benefit of possible future patrons of the

ni ghtclub or even the owners of the club
Instead, it is clear that Essex perforned the
i nspections of The Station prem ses for its
own benefit to evaluate the risks, determ ne
t he ambunt of insurance to issue and what
prem uns to charge. Essex could not have
anticipated that its inspection would create
a risk of harmtoward any nenber of the
general public, including any unidentifiable
future patron of The Station. Therefore,
Essex had neither a duty to inspect the

prem ses, nor a duty to inspect in any

parti cul ar manner.



Id. at 357-358. This analysis holds true for the new insurance

i nspection defendants herein: they owed no duty of care to The
Station patrons, or even to its owers, to refrain from negligent
conduct in the performance of the inspection. Consequently,
Anchor, G fford, Gresham and Surplex are not |iable as a matter
of law, based on the theory of common | aw negligence, on the
counts alleging that their negligent inspections caused harmto
Plaintiffs.

Third party liability

In their nmenoranda of law filed in conjunction with the
Essex decision, Plaintiffs put forward a theory of liability
based on the Restatenent (Second) of Torts 8 324A. This section
assigns potential liability to a party who undertakes to perform
a task to ensure the safety of a third person or his property,
but who does so in such a way as to increase the risk of harm
448 F. Supp. 2d at 358. 1In the Essex decision, this Court
established that 8 324A has not been adopted by the Rhode Island
Suprene Court, and that, consequently, it is not the established
law. 1d. at 359-360. Mreover, this witer continued,

Applying these principles to the case sub
judice, it is apparent that Essex did not
undertake to provide a service to any other

i ndi vidual or entity. Essex cannot be found
to have engaged in an undertaking for the

i ntended benefit of The Station owners or
patrons sinply because M chael Derderian may
have known about relied on, and even

benefitted fromthe inspections of The
Station prem ses. Furthernore there is no
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all egation in the Conplaint that Essex ever
undertook to performthe inspections for the
benefit of The Station owners or patrons.
Therefore, even if Restatenent (Second) of
Torts 8§ 324A is considered to be the lawin

Rhode Island, Plaintiffs' clains still fail.
In short, 8 324a is clearly inapplicable to
this case.

ld., 361-362.

Statutory i nmmunity

Plaintiffs advanced a third unsuccessful theory of liability

in their nenoranda of law in the Essex case, based on Rhode
| sl and General Laws 8§ 27-8-15. This statutory section, titled
“Insurance | nspections,” provides that certain types of insurers
are immune fromliability for conducting inadequate inspections
in connection with the issuance or renewal of insurance policies.
The types of insurers listed in section are “property, casualty
or boiler and machinery insurance...” 8 27-8-15. Plaintiffs
argued that the exclusion of liability insurers fromthis |ist
indicated affirmative legislative intent to inpose responsibility
on this category of insurers for inadequate inspections. This
Court reviewed principles of statutory interpretation as set
forth under Rhode Island | aw, and revi ewed the general purposes
of 8§ 27-8-15, concluding as foll ows:

Rat her than intending to carve out sel ect

i nstances where insurers would be free from

oW ng an ot herwi se existent duty, the purpose

behind § 27-8-15 nmerely was to codify the

absence of any common | aw duty owed to third
parties by insurers who conduct inspections
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for their own purposes. To conclude that the
Rhode Island | egislature intended to excl ude
liability insurers fromthe category of
insurers eligible for immnity under § 27-8-
15 woul d be entirely inconsistent with the
general policy of the statute.

ld. at 363.

Based on the reasoning of the Essex decision, as outlined
above, the Court holds that Defendants Anchor, G fford, G esham
and Surplex have no legal liability for the injuries to The
Station’s patrons. To the extent that the defendants are
i nspection conpanies only, their potential liability runs only to
t he insurance conpanies that hired them to the extent that they
are insurance conpanies; their liability runs only to the

i nsureds nanmed in their policies.

Concl usi on

For the foregoing reasons, the Court grants the Mdtions to
D sm ss of Defendants Anchor Sol uti ons Conmpany, Inc. (previously
Abacus Service Conpany, Inc.), V. B. Gfford & Conpany, Inc.,
Gresham & Associates of R, Inc., and Surplex Underwiters, Inc.
Consequently Counts 75, 83, 84 and 85 of the Third Anended Master
Conpl aint are dism ssed. No judgnents will enter at this tine.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Decenber 13, 2006
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