UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

HASBRO, | NC.,
Pl ai ntiff,
v. : CA 03-482 T
DAVI D CHANG,
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court is Plaintiff’s Mtion to Adjudge Defendant
David Chang in Contenpt (Docunent (“Doc.”) #37) (“Motion” or
“Motion to Adjudge in Contenpt”). By the Mdtion, Plaintiff
Hasbro, Inc. (“Plaintiff” or “Hasbro”), seeks to have Defendant
David Chang (“Defendant” or “Chang”) adjudged in contenpt for
failing to conply with the court’s May 5, 2005, Order conpelling
t he production of docunents. Mtion at 1. The Mtion has been
referred to ne for prelimnary review, findings, and recommended
di sposition pursuant to 28 U. S.C. 8 636(b)(1)(B)

The Order of referral specifically directs that this
Magi strate Judge “reconmend whet her the Defendant shoul d be
adj udged in contenpt, or in the alternative, that the Defendant’s
countercl ai ns should be dism ssed and/or default should be
entered agai nst the Defendant with regard to Plaintiff’s clains.”
Order (Doc. #43) of 9/19/05 (“Order of 9/15/05”). It further
directs that I recommend “whether or not the Defendant should be
ordered to pay the Plaintiff’s costs and attorneys’ fees incurred
inthe filing and prosecution of this notion.” 1d.

For the reasons stated herein, | find that Chang failed to
conply with the court’s May 5, 2005, Order and that as a
sanction for this nonconpliance his counterclains should be
di sm ssed and default judgnment should be entered against himwth



regard to Hasbro’s clains. |If this recommendation is accepted,
do not recommend that Chang be ordered to pay Hasbro’s costs and
attorneys’ fees in connection with the filing of the Mtion as |
find that dism ssal of his counterclains and entry of default
judgnent is a sufficient sanction to punish the violation and to
deter others fromsimlar violations. However, if the
recommendation for dism ssal of Chang’ s counterclains and entry
of default judgnent is not accepted, then | recomrend that Chang
be ordered to pay such costs and attorneys’ fees.

Facts and Travel

This is an action for trademark and copyright infringenent,
trademark dilution, and unfair conpetition brought by Hasbro
agai nst Chang. Conplaint for Injunctive Relief for Violation of
Sections 32 and 43 of the Lanham Act and Section 501 of the
Copyright Act (Doc. #1) (“Conplaint”) 9 1, 37-38. Hasbro’'s
clains are based on Chang’s manufacture and sale of the board
ganme “CHETTOPQLY,” Conplaint f 16, and the effect of those
activities on Hasbro’s trademarks and copyrights for its board
gane “MONOPOLY® " id. T 24-25, 29-30, 35-36. Chang has
countercl ai med, seeking an order pursuant to 15 U.S.C. § 1119
which will “direct[] the Comm ssioner of Patents and Trademarks
to cancel all the trademark regi strati ons owned by the plaintiff
for the term*® MONOPOLY for board games on the ground of
genericness.” Answer with Affirmative Defenses and Counterclaim
(Doc. #31) (“Answer”) at 7-8.

On Decenber 23, 2004, Hasbro served Chang with Plaintiff’s
First Set of Interrogatories and Plaintiff’'s First Set of
Requests for Production of Docunents and Things (“D scovery
Requests”). Declaration of Sneha Desai in Support of Plaintiff’s
Motion to Adjudge Defendant David Chang in Contenpt ("Desai
Decl.”) T 2. The responses were due on or before January 25,
2005. 1d. Chang failed to provide any responses prior to that



date. Desai Decl. 3. On January 28, 2005, Attorney Sneha
Desai (“Attorney Desai”), one of the attorneys representing
Hasbro in this action, telephoned Chang to inquire when the
responses would be forthcomng. 1d. Attorney Desai agreed to
extend the date by which responses to the Di scovery Requests
woul d be due to February 18, 2005. I|d. Despite this extension,
Chang failed to provide any responses on or before February 18,
2005, and he did not request any further extensions. I|d. 1 4.
Thereafter, Hasbro allowed Chang additional time to respond to
the Di scovery Requests, but no responses materialized. |1d.

On April 13, 2005, Hasbro filed a notion to conpel Chang to
respond to its Discovery Requests on or before May 13, 2005.
Docket in Hasbro, Inc. v. Chang, CA 03-482 T (D.R1.) ("Docket”);
Plaintiff’s Mdtion to Conpel (Doc. #34) (“Mdtion to Conpel”) at
1. Chang did not file an objection to the Mtion, see Docket,
and on May 5, 2005, the court granted the Mdtion to Conpel in
part.! See Order Granting in Part Mtion to Conpel (Doc. #36)
(the “May 5, 2005, Order”). Pertinent to the court’s determ -
nati on of the instant Mdtion, the May 5, 2005, Order stated
in relevant part:

(1) Defendant is ordered to respond to Plaintiff’s
D scovery Requests not later than May 17, 2005.

(2) Defendant is hereby warned that if he does not
conply with this Oder, a default and, thereafter, a
default judgnent, may be entered against him See Fed.
R CGv. P. 37.

May 5, 2005, Order at 1-2 (footnote omtted)(bold added). 1In a

! Although the title of the order granting Plaintiff's Mdtion to
Conpel (Doc. #34) (“Mdtion to Conpel”) stated that the Mdtion to
Conmpel was granted “in Part,” this was sol ely because Hasbro sought to
have Chang respond by May 13, 2005, and the court gave himuntil My
17, 2005, to respond. 1In all other respects, Plaintiff’s Mtion to
Conmpel was fully granted. See May 5, 2005, Order; Plaintiff’s Mtion
to Conpel



footnote which imedi ately followed the citation to Fed. R G v.
P. 37, the court reproduced relevant portions of the Rule which
aut hori zes di sm ssal of an action or a judgnent by default
agai nst the di sobedient party. My 5, 2005, Oder at 2 n.2.
Chang produced sonme docunents via e-nmail to Attorney Desai
on May 12, 2005. Desai Decl. 1 6. However, it was apparent to
Attorney Desai by the nature of the docunents produced that Chang
had failed to provide all responsive docunents to Hasbro’s
di scovery requests. 1d. [In subsequent comrunications with
Chang, Attorney Desai:
spelled out inclear, sinple terns the types of docunents

Hasbro was | ooking for, and even sent him a detailed
| etter on May 16, 2005, delineating the various docunents

that woul d be responsive to each request. That letter
specifically listed as responsive “All docunent s
regarding the sale of GHETTOPOLY, including shipping
docunents, purchase orders, and invoices.” |In addition,

that letter nade it clear that e-mails were within the

uni verse of docunents that Hasbro had requested.

Desai Decl. § 6. Around this sane time, Chang agreed to produce
his corporate tax returns to Hasbro. |[d.

Al t hough Chang produced a few docunments subsequent to
Attorney Desai’s May 16, 2005, letter, he stated on June 10,
2005, that: “All the docunent you have requested has been given
to you, any docunment that you are asking for but did not receive
is because I do not have themin my procession or are |ost
[sic].” 1d. § 7 (alteration in original). However, when Chang
was deposed on August 5, 2005, it becane apparent to Attorney
Desai that Chang possessed many nore responsive docunents,

i ncludi ng weekly invoices fromhis fulfillnment houses and e-mails
fromcustoners and the nedia, that he had not searched for or
produced to Hasbro and that he had not told Hasbro existed. 1d.
1 8; see al so August 5, 2005, Deposition of David Chang (“Dep.”)
at 41-100.



When asked why he did not produce these docunents to Hasbro
earlier, Chang sinply stated that he thought it was sufficient to
supply Hasbro with his total sales figures, that Hasbro could
subpoena his fulfillment houses and get the information from
them and that it was a lot to print out. Desai Decl. | 9; see
Dep. at 60-67.2 Chang admitted that he was well aware that

2 The foll owi ng excerpt from Chang’s August 5, 2005, deposition
denonstrates that his June 10, 2005, statenent to Attorney Desai that
he did not have any responsive docunents in his possession |acked a
good faith basis. The excerpt is also illustrative of Chang's
cavalier attitude towards his discovery obligations.

Q I didn’t ask about a single docunent, M. Chang.
Do you have any docunents responsive to that request
i ncl udi ng docunents that you nmay have received from
the fulfillnment house including tax returns, including
financial statenments? Do you have docunents |ike
that that show —-

A Yes.

Q --sal es?

A Yes.

Q Did you produce those to ne?

A No.

Q No? Wy not?

A Why not? | guess because it would just have been a
ot to print out.

Q That’ s your reason for not producing the docunents?

A Well, | can certainly get those to you now -- now --
well, | don't even knowif | could get it. Yeah, I
could —-

Q Well, M. Chang, |I'm making a request on the record.

Despite the fact that you were obligated to produce
t hese under the docunent request and | sent you a
followup letter explaining what it is that you
shoul d produce, | didn’t get any docunents
responsive to No. 11 except for a statenment by you
about what your total sales were.

5



Hasbro wanted his corporate tax returns, but he decided not to
produce them because he thought what he gave to Hasbro, which was
sinply an answer to an interrogatory about how nmany total ganes
he sold, was sufficient. Desai Decl.  9; see Dep. at 62-73.
Chang never objected to the Discovery Requests as being
burdensone, overly broad, or objectionable for sone other reason.
Desai Decl. T 10. Rather, as already noted, he specifically
stated that he had turned over everything he had. 1d.; see Dep.
at 56-59, 71-72. At one point during the deposition Chang
attenpted to justify his failure to produce the requested
docunents on the ground that he did not “have the capability of
printing out 50,000 separate sheets and click[ing] on each one

.,” Dep. at 72, but this excuse clearly was unavailing as to
his corporate tax records which were two page docunents and which
he had previously agreed to produce, id.; see also Desai Decl. 1
6.3

A Ckay.

Q I"masking you to produce docunents -- whet her
it’s a single docunent or it’s 100 docunents --
sufficient to show your sales by unit or revenues.
Do you understand that?

A Ckay.
Q WIlIl you produce those docunents?
A Yeah.

Deposition of David Chang (“Dep.”) at 67-68.

8 After Chang asserted that he could not print out “50,000
separate sheets and click on each one,” Dep. 72, the follow ng
exchange occurred:

Q M. Chang, how vol um nous are your corporate tax
returns?

A Are you[] referring just to that?

Q For this question | am



Two pages.
Ckay. So why weren't those produced to ne?

| tried looking for them but | thought -- as far
as the total sales go, when | gave you a figure,

t hought that woul d have been sufficient, but now I
know that, you know, you want that. | will ask ny
attorney to fax it so | know exactly where it is so
I can refax it over to you.

Well, M. Chang, you al so knew that | wanted that
based on Exhibit 6, is that right, a letter that
you got. The first highlighted portion; do you
see that?

Yes.

Did you produce themto ne after you got this
letter?

No.

Was there any doubt in your nmind after you got that
letter that | wanted your corporate tax returns?

No.

So why didn’t you produce themto ne after you got
this letter? You just decided not to, right?

No, it's not that | decided not to; it’'s that what-

ever docunment that’'s given to you -- | thought

that was sufficiently [sic] answer ny -- ny tota

sal es, ny revenue and whatnot. Being that it’'s just
like, you know, nme without a lawer, |I’msure you're
going to -- there's certain things that you're

asking for nme that, you know, if | had an attorney

at this tine that they would have object [sic] to.
That to nme was sonething like, you know -- it’s like,
you know, right now |I'mcounseling; it’'s not like --
I’ msure there’s many docunents that you feel that
you, you know -- that just is your financial

records. It’s not like I"mgoing to ask for Hasbro
financial record and you' re going to freely

hand over. And | thought rmaybe it’s just one

of those things that —-

Move to strike as nonresponsive, please. M. Chang
you understand now that we would like to
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Chang had earlier represented to Attorney Desai that
“custonercare@hettopoly.coni was the only e-mail address to
whi ch custonmers and ot hers sent him business e-mails. Desai
Decl. ¥ 11. However, at the deposition she | earned that Chang
had three other e-mail addresses and that he had never fully
searched those e-mails in response to Hasbro’ s docunment requests.
Id.; see Dep. at 75-87. Chang’'s explanation for not doing so was
again that it was too burdensone, but he never objected on these
grounds and had not infornmed Hasbro that these e-mails may
contain responsive information prior to his deposition. Desai
Decl. § 11; see also Dep. at 77-82, 84-85, 86-87.

At the deposition Chang agreed on the record to produce
addi ti onal docunents, such as weekly invoices and the corporate
tax returns, and to go back and search through his other e-nai
accounts for responsive docunents. Desai Decl. T 12; see Dep. at
64- 68, 73-74, 86-87. Attorney Desai sent Chang a letter the
foll ow ng week, confirm ng that Chang woul d produce these
docunents and rem ndi ng himthat discovery closed on August 19,
2005. Desai Decl. 1 12.

On August 15, 2005, Chang sent Attorney Desai an e-nai
stating that he was not going to produce the docunents by August
19 because he was “busy.” 1d. At the time, Chang’s only
enpl oyment was with Ghettopoly.com Inc. 1d.; see also Dep. at

17. Attorney Desai replied the sanme day, advising Chang that
this was not acceptable, that August 19'" was a court-ordered

produce your corporate tax returns?

A Yes.
Q And you’'re going to produce themto us?
A Yes.

Dep. at 72-74.



deadline, that she was not in a position to extend it, that he
al ready had had over eight nonths to produce all of his
docunents, and that Hasbro would seek further relief fromthe
court if he did not the produce docunents by August 19. Desali
Decl. § 13; id., Exhibit (“Ex.”) A at 1. Chang responded, al so
the sane day, in an e-mail stating:
not acceptabl e????????????? go get your relief then.
You don’t wunderstand busy?? Were you not at the
deposition? The additional info |l amsubmtting to you
such as fulfillment i nvoi ces and goi ng t hrough ny private
emai | accounts were sonme of the thing [sic] not clearly
stated in the docunent request, at least to nme. | have
a prior engagenent this week and will be busy..
Desai Decl., Exhibit (“Ex.”) A at 1.
Hasbro took the deposition of Adam Geyer, the artist who
desi gned the Chettopoly | ogo and ganeboard, on August 9, 2005.
Desai Decl. f 14. Geyer testified that he gave Chang his
handwitten notes and sketches regarding the ganme. |1d. Hasbro’'s
docunent requests to Chang specifically called for any docunents
relating to the design of the gane. 1d.; see also Declaration of

Sneha Desai in Support of Plaintiff’'s Mdtion to Conpel (Doc.

#35), Ex. B (Plaintiff’s First Set of Requests to Defendant David
Chang for Production of Docunents and Things)(“Plaintiff’s
Requests for Production”) at 6.4 This was explained to Chang in

* Request No. 17 of Plaintiff's First Set of Requests to
Def endant David Chang for Production of Docunents and Things states:

17. Al'l docunments constituting or concerning the
desi gn, devel opnent and/ or manuf act ure of t he GHETTOPCLY gane,
i ncluding, but not limted to all comunications w th act ual
or potential manufacturers or distributors.

Decl arati on of Sneha Desai in Support of Plaintiff's Mtion to Conpel
(Doc. #35), Ex. B (Plaintiff’s First Set of Requests to Defendant David
Chang for Production of Docunments and Things) (“Plaintiff’s Requests for
Production”) at 6.



Hasbro’s May 16, 2005, letter to him Desai Decl. | 14. Despite
testifying that he never threw anything out, Chang failed to
produce these docunents as of August 17, 2005, the date of
Attorney’s Desai’s Declaration (Doc. #38). See id.; Dep. at 55-
56, see also Dep. at 122-23.

On August 29, 2005, Hasbro received additional docunents
from Chang. Suppl enental Decl aration of Sneha Desai in Support
of Plaintiff’s Mtion to Adjudge Defendant David Chang in
Contenpt (Doc. #41)(“Desai Supp. Decl.”) T 3. The docunents,
whi ch canme in a stack about two inches high, consisted nostly of
additional e-mails/letters fromconsuners and the nedia, sone
scattered invoices fromsone of Chang s fulfillnment houses and
manuf acturers, and sketches of the gane. 1d. These docunents
did not contain corporate tax returns or other financial
i nformation sufficient to show how much noney Chang had nmade to
date fromthe sale of CGhettopoly. 1d. Moreover, the invoices
whi ch Chang produced from sone of his fulfillment houses were
inconplete. 1d. 1 4. Chang testified that he recei ved weekly
docunents fromhis fulfillnment houses showi ng how many games he
sold. 1d.; Dep. at 97-98; see also Dep. at 64. However, entire
weeks and nonths were m ssing fromthe docunents produced by
Chang on August 29'". Desai Supp. Decl. § 4. He produced
virtually no docunents to show how nmany ganmes he sold prior to
March 2004, id., despite testifying that after this | awsuit was
filed in October of 2003 he took care to make sure that docunents
woul d not be |ost or destroyed, Dep. at 45-46; see also id. at

55-57.% Chang failed to offer any explanati on why these

® The absence of docunentation to show how many games Chang sol d
prior to March of 2004 understandably concerns Hasbro because he
testified that after the game was featured in Maxi m nagazi ne i n May of
2003 his sales were “pretty good,” Dep. at 214 ("l guess the first
month it was -- you know, it was pretty good, probably 30 to 40 ganes
per day.); see also id. at 212, and that they increased dramatically
in Cctober of 2003 after sales of the gane by Urban Qutfitters was
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docunents were not produced or how and when they were destroyed.
Desai Suppl. Decl. | 4.

Chang al so did not produce any docunments froma third
fulfillment house. 1d. Although he produced sketches of his
gane, he did not produce (or explain the nonproduction of) notes
t hat Adam CGeyer, the artist whom Chang hired to design the gane,
testified he took while he was doing the artwork and may have
given to Chang.® 1d. 1 5.

Hasbro filed the instant Mdtion to Adjudge in Contenpt on
August 18, 2005. Chang did not file an objection to the Mtion.
See Docket. As previously noted, the Mtion was referred to this
Magi strate Judge on Septenber 19, 2005. Oder of 9/19/05. The
court conducted a hearing on the Mdtion on Qctober 7, 2005.
Al t hough Chang appeared, he did not provide any legitinmate
expl anation as to why he had not conplied with his di scovery
obligations. Second Suppl enental Declaration of Sneha Desai in
Support of Plaintiff’s Mdtion to Adjudge Defendant David Chang in
Contenpt (Doc. #47) (“Desai Second Supp. Decl.”) § 4; see also
Tape of 10/7/05 hearing. At the conclusion of the hearing, the
court took the matter under advisenent. As of Cctober 27, 2005,
Chang had still not provided any of the outstandi ng docunents
whi ch Hasbro had requested or provided an explanation for their
non- production.’” Desai Second Supp. Decl. { 4.

On Cct ober 28, 2005, Hasbro filed a Second Suppl enent al

publicized by the news nedia, id. at 214-15 (testifying that the range
of sales fluctuated between 70 to a few hundred per day and reached a
1,000 per day for a couple days).

¢ At the Cctober 7, 2005, hearing Chang stated that he did not
have these notes. See Tape of 10/7/05 hearing.

" There is no evidence that this circunstance has changed since
Cct ober 27, 2005, the date Attorney Desai executed the Second
Suppl ement al Decl arati on of Sneha Desai in Support of Plaintiff’'s
Motion to Adjudge David Chang in Contenpt (Doc. #47).

11



Menor andum of Law in Support of Plaintiff’s Mdtion to Adjudge

Def endant David Chang in Contenpt (Doc. #46) (“Plaintiff’s Second
Supp. Mem ”). Hasbro explained that the purpose of this filing
was “to alert the Court that Chang has conpletely failed to file
a Pretrial Menorandum which was due on Cctober 18, 2005, and has
thus waived all of his clains and defenses in this case.”?®
Plaintiff’s Second Supp. Mem at 1; see also Pretrial Order at 8;
id. at 9.

Law
Fed. R Cv. P. 37(b)(2) states in relevant part: “If a
party ... fails to obey an order to provide ... discovery ... the

court in which the action is pending may make such orders in
regard to the failure as are just ....” Fed. R Cv. P
37(b)(2). Anong the sanctions authorized is an order “rendering
a judgnent by default against the disobedient party,.,” Fed. R
Cv. P. 37(b)(2)(C); accord United States v. Palner, 956 F.2d 3,
7 (1t Gr. 1992) (“Fed. R Cv. P. 37(b)(2)(C) permts, as a
sanction for disobeying a discovery order, ‘rendering a judgnent

by default against the disobedient party.’”)(quoting the Rule).

8 The Pretrial Oder (Doc. #2) provides, in relevant parts, that:

Failure to subnt any pretrial filing on or before the due
date may result in the inposition of sanctions and/or the
excl usi on of any evidence that should have been disclosed in
a tinely subm ssion

Pretrial O der at 8.

Any cl ai ns, defenses and/or argunents not included in the
Pretrial Menorandum shall be deened wai ved whet her or not
they are contained in the pl eadings.

12



However, “[a] default judgnment is ... a drastic sanction that
shoul d be enployed only in an extrene situation.” Luis C
Forteza e Hjos, Inc. v. MIIls, 534 F.2d 415, 419 (1%t G

1976); see also United States v. Certain Real Prop. Located at
Route 1, Bryant, Al abama, 126 F.3d 1314, 1317 (11'" Cr. 1997)
(“The decision to ... enter default judgnent ‘ought to be a | ast

resort--ordered only if nonconpliance with discovery orders is
due to willful or bad faith disregard for those orders.’”)
(quoting Cox v. Am Cast Iron Pipe Co., 784 F.2d 1546, 1556 (11'"
Cir. 1986)); Marx v. Kelly, Hart & Hallman, P.C., 929 F.2d 8, 10
(1% Gir. 1991)(“[Dlismssal with prejudice ‘is a harsh sanction

whi ch runs counter to our ‘strong policy favoring the disposition
of cases on the nerits.’”)(quoting Figueroa Ruiz v. Alegria, 896
F.2d 645, 647 (1t Cr. 1990)); cf. Coyante v. Puerto Rico Ports
Auth., 105 F.3d 17, 23 (1%t Gr. 1997)(“di scovery abuse, while
sanctionabl e, does not require as a nmatter of l|law inposition of

nost severe sanctions available”)(citing Anderson v. Beatrice
Foods Co., 900 F.2d 388, 396 (1t Cir. 1990)); Affanato v.
Merrill Bros., 547 F.2d 138, 141 (1t Gr. 1977)("isol ated
oversi ghts should not be penalized by a default judgnent”).

Neverthel ess, “[t]he lawis well established in this circuit
that where a nonconpliant litigant has mani fested a disregard for
orders of the court and been suitably forewarned of the
consequences of continued intransigence, a trial judge need not
first exhaust mlder sanctions before resorting to dismssal.”
Angqul o-Alvarez v. Aponte de |la Torre, 170 F.3d 246, 252 (1%t Gr.
1999); see also Serra-Lugo v. ConsortiumlLas Mrias, 271 F.3d 5,
6 (1% Gr. 2001)(affirm ng dism ssal of conplaint “after

repeated violations of its orders and after having warned
plaintiff of consequences of non-conpliance); Marx v. Kelly, Hart

& Hallman, P.C., 929 F.2d 8, 10-11 (1% Gir. 1991)(finding
“plaintiff’s conduct evidenced a deliberate pattern of delay and

13



disregard for court procedures that was sufficiently egregious to
i ncur the sanction of dismssal”). “[A] party’ s disregard of a
court order is a paradigmatic exanple of extrenme m sconduct.”
Torres-Vargas v. Pereira, 431 F.3d 389, 393 (1t Cir. 2005);
accord Young v. Gordon, 330 F.3d 76, 81 (1%t Cr. 2003)

(“[Di sobedi ence of court orders is inimcal to the orderly

adm nistration of justice and, in and of itself, can constitute
extrenme m sconduct.”)(citing Tower Ventures, Inc. v. Cty of
Westfield, 296 F.3d 43, 46 (1 Cr. 2002); Cosne N eves V.
Deshler, 826 F.2d 1, 2 (1%t Cr. 1987)). Thus, “a party flouts a
court order at his peril.” Torres-Vargas v. Pereira, 431 F.3d at
393; accord Young v. Gordon, 330 F.3d at 82 (it is axiomatic
that ‘“a litigant who ignores a case-managenent deadline does so

at his peril.””)(quoting Rosario-Diaz v. Gonzal ez, 140 F.3d 312,
315 (1° Cir. 1998)).
When nonconpliance with an order occurs, “the ordering court

shoul d consider the totality of events and then choose fromthe
broad uni verse of available sanctions in an effort to fit the
puni shmrent to the severity and circunstances of the violation.”
Young v. Gordon, 330 F.3d at 81 (citing Tower Ventures, Inc. V.
Cty of Westfield, 296 F.3d at 46). The appropriateness of an
avai |l abl e sancti on depends upon the facts of the particul ar case.
Torres-Vargas v. Pereira, 431 F.3d at 392.

Di scussi on

The Mdtion seeks to have Chang sanctioned for failing to
conply with the court’s May 5, 2005, Order. Mdtion at 1. That
order required himto “respond to Plaintiff’s Di scovery Requests
not later than May 17, 2005.” May 5, 2005, Order at 1. There is
no doubt that Chang failed to conply with this deadline. As
al ready detailed in the Facts and Travel portion of this Report
and Recomrendati on, while Chang produced sone docunents via e-
mail to Attorney Desai on May 12, 2005, see Desai Decl. T 6, he
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failed to produce a | arge nunber of other responsive docunents,
i ncludi ng weekly invoices fromhis fulfillnment houses and e-mails
fromcustoners and the nedia, id.; see also Plaintiff’s Requests

for Production at 2 (stating that the term “docunent(s)” includes
e-mail and invoices); id. at 5 (requesting docunents evidencing
communi cations fromany actual or potential custoner); id. at 6
(requesting “[d] ocunents sufficient to show the sales by nonth or
gquarter of each product using the GHETTOPOLY trademark”); id.
(requesting “[a]ll docunments constituting or concerning the
desi gn, devel opnent and/or manufacture of the GHETTOPOLY gane”);
id. (requesting “[a]ll docunments constituting or concerning
comuni cations with any fulfillment house”). Accordingly, | find
that Chang violated the May 5, 2005, Order

Havi ng determ ned that Chang viol ated the order, the court
now considers the totality of events to insure that the
puni shment fits the severity and circunstances of the violation.
See Young v. Gordon, 330 F.3d at 81; see also Torres-Vargas V.
Pereira, 431 F.3d 389, 392 (1t Cr. 2005)(noting that a court
reviewi ng the inposition of sanctions “must consider the

chronol ogy of the case and the totality of the attendant

ci rcunstances” and “nust construct a bal ance of the rel evant
factors, including (but not limted to) the trial court’s need to
manage its docket, the potential prejudice to the parties, and
the policy of the |law favoring disposition on the nerits”). The
court finds that the six factors which it utilized in Estates of

Ungar and Ungar ex rel. Strachman v. Pal estinian Authority, 325
F. Supp.2d 15 (D.R I. 2004), for determ ning whether to reconmend
default judgnent pursuant to Fed. R Civ. P. 37(b)(2) because of

defendants’ failure to conply with discovery are hel pful here in

considering the totality of events. The six factors are:
(1) the extent of the party’s personal responsibility;
(2) the prejudice to the adversary caused by the failure
to neet scheduling orders and respond to di scovery; (3)
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a history of dilatoriness; (4) whether the conduct of

the party o[r] the attorney was willful or in bad faith;

(5) the effectiveness of sanctions other than dism ssal,

whi ch entails an anal ysis of alternative sanctions; and

(6) the neritoriousness of the claimor defense.
Estates of Ungar and Ungar, 325 F.Supp.2d at 61 (citing Hoxworth
v. Blinder, Robinson & Co., 980 F.2d 912, 919 (3¢ Gir. 1992)
(citing Poulis v. State FarmFire & Cas. Co., 747 F.2d 863, 868
(3 Cir. 1984)))(alteration in original). Accordingly, the

court applies them here.

The court first considers Chang s personal responsibility
for the violation. Chang was initially represented by counsel in
this action, but he has been proceeding pro se since Novenber 9,
2004, when the court granted the notions of his attorneys to
withdraw.® See Docket; see also Orders (Docs. #24, #25)(granting
notions to withdraw). The Di scovery Requests were served on him
on Decenber 23, 2004, Desai Decl. § 2, after his counsel had
w t hdrawn, see Docket. Thus, Chang is personally responsible for
the violation of the May 5, 2005, Order.

H s pro se status does not provide a basis on which to
excuse the nonconpliance. See Instituto de Educaci on Universal
Corp. v. United States Dep’'t of Education, 209 F.3d 18, 24 n.4
(1%t Gr. 2000)(stating that pro se parties are not excused from

conpliance with procedural rules); Eagle Eye Fishing Corp. v.
U.S. Dep’'t of Commerce, 20 F.3d 503, 506 (1% Gr. 1994)(“the
right of self-representation is not a license not to conply with

rel evant rules of procedural and substantive |aw') (internal
guotation marks omtted). Even pro se litigants nust conply with
case nmanagenent orders. See Rosario-Diaz v. Gonzal ez, 140 F.3d
312, 315 (1t Cir. 1998).

° Al t hough proceeding pro se, Chang testified at his deposition
that he has been consulting with and paid an attorney since the
wi t hdrawal of his prior counsel. Dep. at 11-13.
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Next the court considers the prejudice to Hasbro resulting
fromthe violation. At a minimm Chang’s failure to produce the
docunents prior to his deposition denied Hasbro’ s attorneys the
ability to make use of those nmaterials at the deposition.

However, the prejudice extends well beyond this because key
docunents still have not been produced by Chang. See Desai
Second Supp. Decl. T 4 (stating that even after the Cctober 7,
2005, hearing “Chang did not provide any of the outstanding
docunents to which Hasbro is entitled”). Still mssing are
docunents such as “corporate tax returns or other financial

i nformation sufficient to show how much noney Chang has nmade to
date fromthe sale of CGhettopoly.” Desai Supp. Decl. § 3. He
has “produced virtually no docunents to show how many ganes he
sold prior to March 2004.” I1d. T 4. These om ssions nmake it
difficult, if not inpossible, for Hasbro to determine and verify
Chang’s profits from Chettopoly. Since such profits would be
recoverable by Hasbro if it is successful in this action, see 17
US C 8504, 15 U.S.C. § 1117(a), the failure of Chang to
provi de them prejudi ces Hasbro to a significant degree. In
addition, Chang' s failure to produce docunents concerning the
desi gn and devel opnment of Chettopoly is especially prejudicial to
Hasbro's ability to prove its trademark and copyri ght

i nfringenent clains.

One of Chang’s main defenses is that he intended to create a
parody of the MONOPOLY® ganme when he created Ghettopoly. Answer
(Doc. #31) at 6 (“GHETTOPOLY™is a strong parody on MONOPOLY®
board gane”); see also Dep. at 108-12, 119-20, 151-53, 247-49,
255-60. Geyer, the artist who designed the CGhettopoly | ogo and
ganeboard, testified that he gave his handwitten notes and
sketches to Chang, but Chang has not produced these docunents
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whi ch he received from Geyer.® Desai Decl. § 14. This failure
hi nders Hasbro’s ability both to prevail on its own clains and to
def eat Chang’s countercl aim

Di scovery in this matter closed on August 19, 2005.

Pretrial Order (Doc. #29) at 1. Chang' s failure to conmply with
Hasbro’s Di scovery Requests has significantly prejudiced its
ability to prepare for and succeed at trial.

Chang’s record of dilatoriness is virtually unbroken. He
failed to respond to the Di scovery Requests by their due date of
January 25, 2005. Desai Decl. 1Y 2-3. Hasbro agreed to extend
the response date to February 18, 2005, but Chang m ssed that
date al so, and he did not request any further extensions. 1d.

19 3-4. Al though thereafter Hasbro all owed Chang additional tine
to respond, no responses were forthcomng. 1d. T 4. After
Hasbro filed its notion to conpel on April 13, 2005, Chang did
not file an objection, see Docket, but still failed to respond to
the Di scovery Requests, see Desai Decl. 1Y 4-5. Chang was
ordered by the court to respond not later than May 17, 2005, see
May 5, 2005, Order at 1, but, as the court has already

determ ned, he failed in substantial degree to neet this
deadl i ne, see Discussion supra at 15 (finding that Chang viol ated
the May 5, 2005, Order). Prior to his deposition Chang agreed to
produce his corporate tax returns, Desai Decl. T 6, and agreed
again, this tine on the record at his deposition, to produce

t hese docunents, see Dep. 73-74. Despite these commtnents,
Chang has failed to do so. Desai Supp. Decl. § 3. The
approximately two inch stack of docunents whi ch Chang produced to
Hasbro on August 29, 2005, see Desai Supp. Decl. T 3, arrived
after the close of discovery on August 19, 2005, see Pretrial
Order at 1. In a continuation of the pattern of delay and

10 See n. 6.
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nonconpl i ance, Chang has failed to file the pretrial nmenorandum
whi ch was due on October 18, 2005. See Desai Second Supp. Decl.
15 cf. Marx v. Kelly, Hart & Hallman, P.C., 929 F.2d 8, 10-11
(21t Gir. 1991)(concluding that “the plaintiff’s conduct

evi denced a deliberate pattern of delay and disregard for court

procedures that was sufficiently egregious to incur the sanction
of dismssal”).

As to whether Chang’s conduct was willful or in bad faith,
all indications are that it was willful. Chang has a bachel or of
sci ence degree in econom cs and psychol ogy. See Dep. at 22. The
court observed and interacted with himat the Rule 16 Conference
on Decenber 6, 2004, and also at the hearing and settl enment
conference conducted on Cctober 7, 2005. The court has al so read
the transcript of Chang’'s deposition. Based on what the court
has observed and read, he appears to be of above average
intelligence. He testified at his deposition that he has
consulted with and paid an attorney, see Dep. at 11-13, and that
she is available to himto provide advice, id. at 13 (“if | need
her services, | would just, you know, ask her a question and she
woul d just answer it”). Chang’s business acunmen is such that he
was able start a business which enabled himto pay hinself a
sal ary of $120,000.00 in 2004, see id. at 102, pay his sister
$100, 000. 00 for six nmonths’ work, see id. at 226, 262-63, and pay
each of his parents $60, 000.00 for six nonths’ work, id. at 226,
262- 63.

As previously noted, the court has read the entire
transcri pt of Chang’s deposition. Pages 41-100 of that docunent
in particular denonstrate that Chang’s failure to produce the
docunents required by the May 5, 2005, Order was wil |l ful.

Chang’ s answers, at best, reflect a | ackadai sical approach to his
di scovery obligations. See, e.g., Dep. at 47 (“the letters to
t he copyright office, you know, | didn't |ook for that
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specifically”); id. at 56 (“l don't go out of my way to | ook for
docunents.”); id. at 62 (“I find it to be unnecessary because
that’s a lot of work on ny part”); id. at 64 (“l didn't know you
asked for ny invoices.”); id. at 86 (“l guess | would be willing
to go in and print out whatever docunments as you guys originally
requested.”). At worst, they are outright fal sehoods. See,
e.q., Dep. at 57 (“whatever docunents that you guys are
requesting that I did not submt to you was probably not in ny
possession or lost”); id. at 58 (“whatever docunents that you' re
requesting that you don’'t have, it’s -- either it never existed
to begin with, just like you re asking the docunents for sone
consuner confusions, | don't have any of that to submt to you”).
In either case, such conduct has been found to warrant sanctions
equivalent to the entry of default against the offending party.
See Serra-Lugo v. ConsortiumlLas Marias, 271 F.3d 5, 6 (1%t Gr.
2001) (affirm ng dism ssal notwithstanding plaintiff’s bel ated

conpliance with court order in “a sonewhat rel axed manner”); see
also KPS & Assocs., Inc. v. Designs by FMC, Inc., 318 F.3d 1, 15
(1t Gir. 2003)(finding no abuse of discretion in district
court’s refusal to set aside default where defendant’s counse

“fabricated his explanation regarding the filing of an answer”);
United States v. Palner, 956 F.2d 3, 6-7 (1% Gr. 1992)(“[I]n
the ordi nary case, where sanctions for nonconpliance with

di scovery orders are inposed on a plaintiff, the standard
sanction is dismssal of the conplaint, with or w thout
prejudice, while a judgnment of default typically is used for a
nonconpl yi ng defendant.”).

Chang’ s August 15, 2005, e-namils to Attorney Desai
constitute additional evidence denonstrating that his failure to
conply was willful. 1In those e-mails Chang advi sed her that he
was not going to produce the additional docunents (which he had
previously agreed to produce) by August 19, 2005 (the date
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di scovery cl osed), because he was “busy.” Desai Decl. § 12.

| ndeed, his second e-mail to Attorney Desai conveys an arrogant
and defiant tone. Chang’'s claimof having “a prior engagenent
this week,” Desai Decl., Ex. A does not provide a basis for
finding that his conduct was other than willful,! see Young v.
Gordon, 330 F.3d 76, 82 (1%t Cr. 2003)(explaining that the fact
that a litigant may have had other priorities does not

necessarily excuse nonconpliance with a court order). To the
contrary, Chang’s own words denonstrate that his conduct was
willful.

At the Cctober 7, 2005, hearing, Chang claimed that he did
not know t he August 19, 2005, date was a court-ordered deadline.
Tape of 10/7/05 Hearing. | find that this statenment cannot have
been made in good faith. Chang attended the Rule 16 conference
on Decenber 6, 2004, at which the discovery closure date of
August 19, 2005, was established. 1In fact, this Mugistrate Judge
announced the date and entered it in the Pretrial Order (Doc.
#29) in Chang’s presence, and a copy of the Pretrial Order was
provi ded to Chang, see Docket Entry for Doc. #29 nade on
12/ 6/04.** Moreover, Attorney Desai advised Chang prior to his

1 This second e-mail is reproduced at page 9.

2 At the Cctober 7, 2005, hearing Chang stated that he was “busy”
because he had relatives fromout of town who were visiting him See
Tape of 10/7/05 hearing. The court does not find that this
expl anati on excuses Chang’'s nonconpliance. See Young v. Gordon, 330
F.3d 76, 82 (1t Cir. 2003)(“[T]he nmere fact that a litigant or a
| awyer may have had other priorities does not constitute a bulletproof
excuse for nonconpliance with a court order.”).

13 At the Decenber 6, 2004, Rule 16 Conference, the court
di scussed with the parties when discovery should close. At the
conclusion of that discussion the court stated:

Al'l right. Discovery inthis case shall close as of August 19,
2005. [ Pause] M. Chang, for benefit of both sides, but
particularly for you since you' re representing yourself, the
Pretrial Order which | amentering this date on, you'll get a
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contentious August 15 e-mail that August 19'" was a court-ordered
deadline. See Desai Decl. { 13.

Wth regard to the effectiveness of other sanctions, the
court finds that an award of attorneys’ fees and costs to Hasbro
woul d not fully address the prejudice caused by Chang’ s abusive
di scovery tactics. By withholding and/or failing to produce
docunents relevant to Hasbro’s clains and its defense agai nst
Chang’s counterclains prior to the close of discovery, Chang has
frustrated to a significant degree Hasbro’s ability to prepare
for and conduct the trial of this action. See Gen. Dynam cs
Corp. v. Selb Mg. Co., 481 F.2d 1204, 1213 (8™ Cir. 1973)
(affirmng dism ssal where defendant “attenpt[ed] to effectively

deprive [plaintiff] of an opportunity to litigate its civil claim
by his conscious disregard of the duty inposed upon a litigant to
respond in discovery wherever practicable”). An award of

attorneys’ fees and costs will not cure this prejudice. Even if
Chang pays these fees and costs, Hasbro will still not have the
information it needs for trial. Moreover, Chang may view such an

award sinply as a cost of doing business (and of his foot-
draggi ng approach to litigation) which he can absorb if the end
result is that he can continue to sell Ghettopoly and reap the
profits therefrom

Stri king Chang’s counterclai mwould provide only parti al
relief to Hasbro. Wile such action would elimnate the
possibility of an order canceling all of the trademark
regi strati ons owned by Hasbro for the term “MONOPOLY®” for board
ganes, it would not appreciably assist Hasbro in proving its
cl ai rs and damages.

copy of that either today or within a few days, and it wll
spell out the requirenents that Judge Torres has for the trial
of this case and for matters leading up to trial.

Tape of 12/6/04 Conference.
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Least satisfactory of all would be some form of an order
requiring Chang to conply now with his discovery obligations on
pai n of nonetary or other contenpt sanctions. Discovery in this
matter closed nore than five nonths ago, and the case is likely
to be reached for trial in the near future. Furnishnent of the
i nformati on now woul d require that Hasbro choose between either
delaying the trial in order to fully utilize the materials
provi ded (such as by redeposi ng Chang or others) or going forward
w t hout the benefit of full pretrial preparation as to the
information contained in the docunents provided at the el eventh
hour. Wile Chang’s history of dilatoriness suggests that he
woul d wel cone a delay in the trial, delay is not in Hasbro's
i nterest because of the alleged harmto its reputation resulting
fromthe continued sales of Ghettopoly. See Conplaint Y 16-17,
21-23; see also Tape of 12/6/04 Rule 16 Conference; Tape of
10/ 7/05 hearing. In addition, Chang has plainly denonstrated
t hat he does not obey court orders. He has ignored the
requi renents of both the May 5, 2005, Order and al so of the
Pretrial Order which required himto file a pretrial nmenorandum
There is no reason to believe that he woul d obey any additi onal
order issued by this court.

| ndeed, Chang has denonstrated a cavalier attitude towards
other courts as well. He testified at his deposition that a
Canadi an court awarded Hasbro a default judgnment against him and
that he was ordered to pay “1,000 sonething” to Hasbro. Dep. at
237. However, he did not plan to pay the judgnent and i ndicated
that he intended to ignore it. Dep. at 238.

In sum | find that no other sanction except default
judgnment will be effective in addressing Chang s egregi ous
violation of his discovery obligations. H's conduct denonstrates
a disregard for the judicial process and the orderly
adm nistration of justice. See KPS & Assocs., Inc. v. Designs by
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FMC, Inc., 318 F.3d at 15 (“courts have inherent power to dismss
an action when a party has willfully deceived the court and
engaged in conduct utterly inconsistent with the orderly

adm nistration of justice”); Guex v. Allnerica Fin. Life Ins. &
Annuity Co., 146 F.3d 40, 42 (1t Cr. 1998)(affirm ng dism ssal
of plaintiff’s conplaint where he had, anong other things,

“denonstrated a troubling |Iack of respect for the judicial
process”).

As for the neritoriousness of Chang’'s defense and
counterclaim because he failed to file the Pretrial Menorandum
any cl ai ns, defenses, and/or argunents he may have had are deened
wai ved. See Pretrial Order (Doc. #29) at 9. Therefore, this
factor also weighs heavily in favor of default judgnment. Thus,
all six factors support the inposition of default judgnent as the
appropriate sanction for Chang’s violation of the May 5, 2005,

O der.

In addition, Chang s conduct also “underm nes the court’s
efforts to manage its docket efficiently and effectively.” Young
v. Gordon, 330 F.3d at 83 (citing Tower Ventures, Inc. v. Cty of
Westfield, 296 F.3d at 46 (explaining the centrality of
scheduling orders in the case-managenent process and noting that

“a party’s disregard of such orders robs themof their
utility”)); see also Rosario-Diaz v. CGonzal ez, 140 F.3d 312, 315
(21t Gir. 1998)(“[L]itigants have an unflagging duty to conply

with clearly communi cated case- managenent orders, and this duty
extends even to litigants who proceed pro se.”). Because of the
danger that others may be tenpted to adopt Chang s apparent
litigation tactic of delay and bel ated production only under
extreme conpul sion, the appropriate sanction in this case nust do
nmore than calibrate the scal es between Hasbro and Chang. See
Young v. Gordon, 330 F.3d at 83 (noting that a principal purpose

of sanctions is to deter others fromsinlar msconduct and that
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“Iwhen a party flouts a tine-specific order, that purpose is
frustrated unless the court sends a strong signal”). Here
deterrence of simlar msconduct also favors default judgnment as
t he appropriate sanction.

Lastly, the fact that Chang has now al so violated the
Pretrial Order by failing to file a pretrial nmenorandum shows a
continuing disregard for the orders of this court. It is the
proverbi al straw that breaks the camel’s back. Cf. Marx v.
Kelly, Hart & Hallman, P.C., 929 F.2d at 11 (noting that
plaintiff’s advisenent, for the first tine, on the final day for

production of docunents that he was w t hhol di ng on grounds of
privilege over five hundred docunents was regarded by the
district court “as the final straw in what had becone a series of
del aying tactics”).
Sunmary

In summary, the totality of events supports the inposition
of default judgnment and dism ssal of Chang’'s counterclains as the
appropriate sanction for his nonconpliance with discovery. See
Young v. Gordon, 330 F.3d at 81. He has had the benefit of
repeat ed extensions by Hasbro and witten warnings fromthe court

as to the possible consequences of nonconpliance. See May 5,
2005, Order at 1-2; Pretrial Oder (Doc. #29) at 8, 9. His
conduct evidences a deliberate pattern of delay and disregard of
court procedures. See Marx v. Kelly, Hart & Hallman, P.C., 929
F.2d at 10-11. Lesser sanctions are inadequate to renedy the

harmresulting fromhis disregard of the judicial process.
Concl usi on
For the reasons stated above and in accordance with the
procedure prescribed by Chief Judge Torres’ Oder of 9/19/05
(Doc. #43), | reconmend that default judgnment be entered agai nst
Chang as to Hasbro’s clains and that Chang’s countercl ai ns be
dism ssed. As default judgnment and di sm ssal are severe
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sanctions, | do not recommend that Chang be ordered to pay
Hasbro’s costs and attorneys’ fees incurred in the filing and
prosecution of the Mdtion. However, if the recommendation for
entry of default judgnent agai nst Chang and di sm ssal of his
counterclains is not accepted, then | recommend that such costs
and fees be awarded.

Any objections to this Report and Recommendati on nust be
specific and nust be filed with the Clerk within ten (10) days of
its receipt. See Fed. R Cv. P. 72(b); D.RI. Local R 72(d).
Failure to file specific objections in a tinmely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val encia-Copete, 792 F.2d 4, 6 (1% Cr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cir. 1980).

DAVID L. MARTIN
United States Magi strate Judge
January 31, 2006
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