UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

VERI ZON CONNECTED SOLUTI ONS,
| NC. ,
Pl aintiff,

v. : CA 02-201M.

STARLI GHT COVMUNI CATI ONS

HOLDI NG I NC. |, d/b/a STARLI GHT

COVIVUNI CATI ON, JOHN G. PI CERNE,

ANNETTE F. PI CERNE, RAYMOND M

URI TESCU, and DONNA M URI TESCU
Def endant s.

REPORT AND RECOMVENDATI ON

David L. Martin, United States Magi strate Judge

Before the court is the Mdtion for Sunmary Judgnent
Dismi ssing the Fifth Cause of Action (“Mtion for Summary
Judgnent”) of Defendants John G Picerne, Annette F. Picerne,
Raymond M Uritescu, and Donna M Uritescu (collectively, the
“Guarantors”). This matter has been referred to nme for
prelimnary review, findings, and recommended di sposition
pursuant to 28 U S.C. 8 636(b)(1)(B) and D.R 1. Local R
32(a). A hearing was conducted on June 25, 2003. After
review ng the nmenoranda and exhibits subm tted and perform ng
i ndependent research, | recomend that the Mdtion for Summary
Judgnent be granted.

Overvi ew

Verizon Connected Solutions, Inc. (“Verizon” or
“Plaintiff”) and Starlight Conmmunications Holding Inc. |
d/b/a Starlight Communication (“Starlight”), entered into a

contract whereby Verizon agreed to install cable tel evision



systens at thirteen apartnent conpl exes in exchange for
$1, 003, 277.00 (the “Wrk”). See Conplaint 8  Financing for
the Work was to be provided by Verizon s financing arm
Verizon Credit, Inc. (“Verizon Credit”). See id. Y 12.
Repaynent of the noney advanced by Verizon Credit on behal f of
Starlight was personally guaranteed by two owners of Starlight
and their wives. See id. Y 15. Under the ternms of the
financing agreenent, Verizon Credit could only pay Verizon
once Starlight approved Verizon's invoices. See id.  13.
Veri zon perfornmed a substantial portion of the Wirk, see id. 1
18, but Starlight refused to approve Verizon’s invoices, see
id. T 22, on the ground that it was being overcharged for the
Wor k, see Exhibits in Opposition to Motion for Partial Summary
Judgnent Dismissing the Fifth Cause of Action (“Plaintiff’s
Ex.”), Exhibit (“Ex.”) 1 (Derderian Deposition Excerpt) at 1-
2. Verizon brought this action. It alleges inits Fifth
Cause of Action that the Guarantors are |liable to Verizon for
the amounts owed by Starlight. See Conplaint Y 40-46.
Facts

On or about Septenmber 11, 2000, Verizon and Starlight
executed a docunent captioned “Verizon Connected Sol utions
Proposal for Starlight Comrunications” (the “Septenber
Proposal ). See Defendants’ Local Rule 12.1 Statenent of
Undi sputed Facts (“DSUF”) T 1. The Septenber Proposal
provi ded that Verizon would install cable television systens
for Starlight at thirteen apartnent conpl exes in Rhode Island.
See id. T 2. Verizon began perform ng the Work on or about
Sept enber 12, 2000.! See id. ¥ 3. Alnpst a nonth later, on

1 Al though Verizon Connected Sol utions, Inc. (?Verizon” or
“Plaintiff”) alleged in the Conplaint that installation of the cable
tel evision systens at the thirteen apartment conpl exes (the “Wrk”)
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or about October 10, 2000, Verizon and Starlight executed a
contract (the “Contract”) for the Work at a price of
$1,003,277.00. See Conplaint T 8; see also Affidavit of
Dennis Matthews in Support of Plaintiff’s Opposition to

Def endants’ Motion to Dismss Plaintiff's Fifth Cause of
Action (“Matthews Aff.”), Ex. 1 (Agreenent). Verizon's
performance was conditioned upon Starlight obtaining financing
in that amount froma third party financial institution or

ot her financing conpany that would be payable to Verizon for
the Work. See Conplaint § 9; see also Matthews Aff. | 3.

On or about October 25, 2000, Starlight entered into an
agreenent (the “Flex Lease”) with Verizon Credit to finance
the Work which would be performed by Verizon. See Conplaint 1
12; DSUF § 7. Under the ternms of the Flex Lease, Verizon
Credit could advance funds to Verizon only upon Starlight’s
prior witten approval. See Conplaint § 13. As a condition
of obtaining the financing, Verizon Credit required two owners
of Starlight and their wi ves, the Guarantors, to personally
guarantee that Starlight would performits obligations under
the Flex Lease. See DSUF Y 8. This was acconplished by
havi ng the Guarantors execute a docunment captioned “Individual
Guaranty” (the “CGuaranty”). See id. By October 25, 2000, the
date Starlight executed the Flex Lease, see Affidavit of
Bonnie M Meyer in Opposition to Defendants’ Mtion to Dismss
Plaintiff’s Fifth Cause of Action (“Meyer Aff.”), Ex. 4 (Flex

commenced on or about Cctober 10, 2000, see Conplaint § 11, Verizon
has not disputed the earlier starting date of “[o]n or about
Septenber 12, 2000,” Defendants’ Local Rule 12.1 Statenent of

Undi sputed Facts (“DSUF") 1 3; see also Plaintiff Verizon Connected
Solutions, Inc.’s Statenment of Disputed Material Facts in Qopposition
to Defendants’ Mdition to Dsmss the Fifth Cause of Action (“PSDV").
Accordingly, the earlier starting date is deened admtted by Verizon.
See Local Rule 12.1(d).



Lease), and the Guarantors signed the Guaranty, see
Certification of John G Picerne in Support of Mtion by [sic]
for Summary Judgnment Dismissing the Fifth Cause of Action
(?Picerne Cert.”), Ex. A (Guaranty), Verizon had already
install ed a substantial portion of the underground coaxi al
cabl e which was part of the cable television systens, see DSUF
71 10.

On or around Novenber 30, 2000, Verizon submtted two
i nvoices to Starlight which totaled $702, 293.90. See
Complaint § 20; DSUF § 11. Starlight did not authorize
Verizon Credit to pay these invoices (or a prior invoice for
$538. 00 which Verizon had submtted to Starlight around the
end of October), see Conplaint T 19, 22; DSUF § 11, and they
remai n unpai d, see Conpl aint 923.

Travel

Verizon filed its Conplaint on May 2, 2002. Defendants
filed their Answer, Counterclains and Jury Demand on June 21,
2002. Plaintiff replied thereto on July 3, 2002. The
Guarantors filed the Mdtion for Sunmary Judgnent on April 21,
2003. Plaintiff Verizon Connected Solutions Inc.’s Objection
to Defendants’ Mdtion for Summary Judgnment Di sm ssing the
Fifth Cause of Action (“Plaintiff’s Objection”) was filed on
May 21, 2003.

Law

Sunmary judgnent is appropriate where “the pl eadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving
party is entitled to a judgnment as a matter of |law.” Kearney
v. Town of Wareham 316 F.3d 18, 21 (1st Cir. 2002)(quoting




Fed. R Civ. P. 56(c)). “‘A dispute is genuine if the
evi dence about the fact is such that a reasonable jury could
resolve the point in the favor of the non-noving party. A
fact is material if it carries with it the potential to affect
the outcone of the suit under the applicable law.’” Santi ago-
Ranps v. Centennial P.R. Wreless Corp., 217 F.3d 46, 52 (1s
Cir. 2000)(quoting Sanchez v. Alvarado, 101 F.3d 223, 227 (1t
Cir. 1996)).

In ruling on a notion for summary judgnent, the court

must exam ne the record evidence “in the |ight nost favorable

to, and drawing all reasonable inferences in favor of, the

nonnmovi ng party.” Feliciano de la Cruz v. El Conqgui st ador
Resort & Country Club, 218 F.3d 1, 5 (1st Cir. 2000)(citing
Mul ero- Rodriguez v. Ponte, Inc., 98 F.3d 670, 672 (1st Cir
1996)). “[When the facts support plausible but conflicting

i nferences on a pivotal issue in the case, the judge may not
choose between those inferences at the summary judgnent
stage.” Coyne v. Taber Partners 1, 53 F.3d 454, 460 (1st Cir.
1995). Furthernmore, "[s]ummary judgnent is not appropriate

nerely because the facts offered by the noving party seem nore
pl ausi bl e, or because the opponent is unlikely to prevail at
trial. I1f the evidence presented is subject to conflicting
interpretations, or reasonable nmen mght differ as to its
significance, summary judgnment is inproper.” Gannon V.

Narr agansett Elec. Co., 777 F. Supp. 167, 169 (D.R 1.
1991)(citation and internal quotation marks omtted).

However, the non-noving party may not rest nerely upon the

al l egations or denials in its pleading, but nust set forth
specific facts showi ng that a genuine issue of material fact
exi sts as to each issue upon which it would bear the ultinmte
burden of proof at trial. See Santiago-Ranps, 217 F.3d at 53

5



(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

In the present matter, this court, sitting in diversity
jurisdiction, nmust apply the | aw of Rhode Island, the forum
state. See Erie R R Co. v. Tonpkins, 304 U S. 64, 78, 58
S.Ct. 817, 822, 82 L.Ed. 1188 (1938); see also Lexington Ins.
Co. v. Gen. Accident Ins. Co. of Am, 338 F.3d 42, 46 (1st Cir
2003) (“It is a black-letter rule that state substantive |aw

supplies the rules of decision for a federal court sitting in
diversity jurisdiction.”)(citing Erie, 304 U S. at 78).

Di scussi on

I n support of their Mtion for Summary Judgnent, the
Guarantors point out that they guaranteed Starlight’s
performance of its obligations under the Flex Lease to Verizon
Credit. See Menorandumin Support of Motion for Summary
Judgnent Dismissing the Fifth Cause of Action (“Defendants’
Mem ") at 1. Thus, if Starlight failed to repay Verizon
Credit, the Guarantors would make the paynents for Starlight.
See id. They note that Verizon Credit never advanced any
noney to or on behalf of Starlight. See DSUF f 12. As a
consequence, neither Starlight nor the Guarantors owe any
nmoney or have any obligation to Verizon Credit. See
Def endants’ Mem at 2; see also DSUF T 13. Furthernore,
Verizon is not a party to either the Flex Lease or the
Guaranty. See DSUF f 17. Therefore, according to the
Guarantors, there is no basis on which they can be liable to
Verizon by virtue of the Guaranty made to Verizon Credit, and
they are entitled to Summary Judgnent. See Defendants’ Mem
at 3-7.

Verizon asserts, however, that “the Guarantors accepted
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responsibility for Starlight’s non-performance not only to
Verizon Credit for breaches of the financing agreenent, but
also to third parties for breaches of any other agreenents in
connection with the transaction. This includes responsibility
to Verizon for breaches by Starlight of the construction
contract.” Plaintiff Verizon Connected Solutions, Inc.’s
Menorandum in Opposition to Defendants’ Mtion for Sunmary
Judgnment Dism ssing the Fifth Cause of Action (“Plaintiff’s
Mem ") at 2. Verizon nmakes four argunents to support this
assertion: 1) that Verizon is an intended third party
beneficiary of the Flex Lease, see id. at 7-8; 2) that the
Guaranty expressly gives Verizon third party beneficiary
rights, see id. at 9-10; 3) that the Flex Lease, the Contract,
and the Guaranty are all part of a single transaction, see id.
at 10-12; and 4) that the Guarantors cannot rely upon a non-
occurrence of a condition precedent to avoid their
obligations, see id. at 12-14. The court discusses these
argunents seriatim

1. Was Verizon an Intended Third Party Beneficiary?

Verizon clainms that there is no dispute that it is an
intended third party beneficiary of the Flex Lease, see
Plaintiff’s Mem at 7 (citing Defendants Mem at 6 n.4), and
asserts that it should also be deenmed an intended third party
beneficiary of the Guaranty, see id. The applicable | aw
regarding third party beneficiaries was expl ai ned by Seni or
Judge Ronald R Lagueux in Forcier v. Cardello, 173 B.R 973
(D.R.I.
1994):

The Rhode |sland Supreme Court recognizes the general
rule that only intended, and not incidental, third
party beneficiaries can maintain an action for danages



resulting from a breach of a contract between two
ot her contracting parties. See Davis v. New Engl and
Pest Control Co., 576 A 2d 1240, 1242 (R 1.1990);
Finch v. Rhode Island Grocers Association, 93 R I
323, 329-30, 175 A.2d 177, 184 (1961). This rule
hol ds true even where the duty inposed by the contract
relates to matters which have a direct bearing upon
t he damages sust ai ned. AOiver v. Pettaconsett Con.
Co., 36 R I. 477, 484, 90 A 764, 771 (1914).

I ncidental third part[y] beneficiaries of a contract
do not have a right to recovery on the contract in the
event of a breach.

The Rhode I sl and Suprene Court has | ooked for gui dance
in the past fromthe Restatenment (Second) of Contracts
to determine the rights and status of third party
benefici ari es. See, e.q., Finch v. Rhode Island
G ocers Assn., supra, 93 R 1. at 330, 175 A 2d 177.
Section 302 of the Restatenent (Second) of Contracts
contains a test to determne the difference between
intended and incidental third party beneficiaries.
Section 302 reads:

(1) Unl ess otherw se agreed between prom sor

and proni see, a beneficiary of a pronise is

an i ntended beneficiary if recognition of a

right to performance in the beneficiary is

appropriate to effectuate the intention of

the parties and either

(a) the performance of the promse wll
satisfy an obligation of the prom see to pay
noney to the beneficiary; or
(b) the circunstances indicate that the

prom see intends to give the beneficiary the

benefit of the intended prom se.

(2) An i nci dent al beneficiary I's a

beneficiary who i's not an i nt ended

beneficiary.

The Restatenment test essentially requires that the
parties directly and unequivocally intend to benefit
a third party in order for that third party to be
consi dered an intended beneficiary.

Forcier v. Cardello, 173 B.R at 984-85 (bold added); see also




Davis v. New England Pest Control Co., 576 A 2d 1240, 1242
(R1. 1990)(“If the third party is an intended beneficiary,
the law inplies privity of contract.”).

Verizon contends that from“all of the facts and
ci rcunst ances, including the | anguage of the guarantees
thenselves, it is clear that Verizon is an intended third
party beneficiary.” Plaintiff’s Mem at 7. Verizon
enphasi zes that the Contract for the Work was expressly
condi ti oned upon Starlight receiving the financing, see id. at
2, and that wi thout the financing Verizon would not proceed
with the work and Starlight’s goal of constructing cable
tel evision systems would likely fail, see id. Furt her,
Verizon asserts that “the Guarantors are attenpting to avoid
the obligation they accepted in this transaction-- to
guarantee that Verizon would be paid for the work it
perfornmed.” [|d. at 3.

The court is not persuaded. There is no |anguage in the
Guaranty by which the Guarantors nmade an express prom se that
t hey woul d pay Verizon or even that Starlight would pay
Verizon. See Picerne Aff., Ex. A The Guarantors guaranteed
only that they would repay Verizon Credit noney advanced by
Verizon Credit on behalf of Starlight in the event Starlight
failed to fulfil its obligations under the Flex Lease. See
id. There is sinply no evidence which would allow the court
to find that the parties “directly and unequivocal ly
intend[ed] to benefit [Verizon] ....” FEorcier v. Cardello,
173 B. R at 985.

Mor eover, Verizon has not directly disputed the

Guarantors’ statenent that “none of the [Guarantors] intended
to guarantee the contractual obligations of Starlight to
Plaintiff.” DSUF 1 9; see also Plaintiff Verizon Connected
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Solutions, Inc.’s Statenent of Disputed Material Facts in
Opposition to Defendants’ Mdtion to Dismss the Fifth Cause of
Action (“PSDMF"). Facts not disputed are deenmed adm tted.
See Local R 12.1(d). The closest Verizon cones to a form
response to DSUF § 9 is to state that “Defendant John G
Pi cerne never read the guaranty or the financing agreenent
bef ore he signed them” PSDMF  15. This falls far short of
denonstrating an intent by the Guarantors to benefit Verizon.
Verizon does question how M. Picerne, the source cited
for DSUF § 9, can know what the other Guarantors intended.
See Plaintiff’s Mem at 12 (“M. Picerne does not explain how
he gained this famliarity with the other Guarantors’ state of
m nd, or when.”). However, Verizon was free to take the
depositions of the other Guarantors to support its claimthat
“Verizon is an intended third party beneficiary of the
Guaranties,” Conpl ai nt 1 16. At the summary judgnment stage
a party may not rest nmerely on the conclusory allegations of
the Conplaint. See Angulo-Alvarez v. Aponte de la Torre, 170
F.3d 246, 249 (1st Cir. 1999). Once the Guarantors supported

the Motion for Summary Judgnent, the burden shifted to Verizon

to denonstrate that a trier of fact reasonably could find in
its favor. See Santiago-Ranps v. Centennial P.R Wreless
Corp., 217 F.3d 46, 52 (1t Cir. 2000). Merely raising

gquestions in its menorandum as to the source of Picerne’s

know edge does not provide a basis on which a trier of fact
could find that the Guarantors intended Verizon to be a third
party beneficiary of the Guaranty.

For the reasons stated above, the court finds that
Verizon has failed to identify any evidence in the record from
which a trier of fact could reasonably find that the

Guarantors and Verizon Credit directly and unequivocally
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intended to nake Verizon a third party beneficiary of the
Guaranty. Thus, the court rejects Verizon's first argunent.

2. Does the CGuaranty Expressly Gve Verizon Third Party
Beneficiary Ri ghts?

Verizon next argues that paragraph 1(3) of the Guaranty
makes the Guarantors “expressly ... responsible to third
parties for any losses due to Starlight’s defaults in
connection with other agreenments that are related to the
transaction.” Plaintiff’s Mem at 9. Consequently, according
to Verizon, the Guaranty “confer[s] Verizon with third party
beneficiary status and entitles it to directly enforce its
ri ghts under the guaranties for the breaches by Starlight.”
Id. at 10.

Paragraph 1 of the Guaranty in relevant part provides:

1. For valuable consideration, receipt of which
is hereby acknow edged, the undersigned (hereinafter
called *“Guarantors”) hereby jointly and severally
uncondi tional ly guarantee and prom se on denmand (1) to
pay Verizon Credit Inc. (hereinafter called “Leasing”)
all rents, installnents and all other suns reserved in
all agreenents, including |eases or finance and
security agreenments now or at any time hereafter
entered i nto between Starlight Comruni cati ons Hol di ng,
Inc. (hereinafter called “Custoner”) and Leasing
(either directly or as assigned), (hereinafter called
“Agreenent”) as set forth in the Agreenent, and (2) to
pay all amounts due or to beconme due to Leasing under
any instrunents delivered in connection with the

transactions contenplated by the Agreenent (all of
whi ch instruments are hereinafter collectively called
“Other Agreenents”) and (3) to pay all losses and

performall of the terns the Agreenment and the O her
Agreenents require to be perfornmed by Custoner.

Guaranty (bold added). Verizon contends that the “O her
Agreenents” referred to in paragraph 1(3) include the Contract

bet ween Verizon and Starlight and that, therefore, Verizon has
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the right to maintain this action against the Guarantors. See
Plaintiff’s Mem at 9-10.

Verizon m sreads paragraph 1. An agreenent nust be nore
than sinply related to the transaction in order to constitute
an “Other Agreenent[].” The term “Other Agreenents” is
defined in subparagraph (2). It is clear fromthe definition
(when read in conjunction with the definition of “Agreenent”
contai ned in subparagraph (1)), that Verizon Credit nust
itself be a party to the “Other Agreenent[]” and the “CO her
Agreenent[]” needs to have been delivered. The Contract
bet ween Verizon and Starlight does not include Verizon Credit
as a party. There is also no evidence that the Contract was
delivered to Verizon Credit or to the individual CGuarantors.?

Further evidence that “Other Agreenents” includes only
agreenents to which Verizon Credit is a party appears in
paragraph 3 of the Guaranty. A provision in that paragraph
aut horizes Verizon Credit to waive or nmodify “O her
Agreenent s’
wi t hout notice to the Guarantors:

3. CGuarantors authorize Leasing, w thout notice
or demand, and w thout affecting their Iliability

hereunder, from time to time [to]: (a) change the
anmpunt, time or manner or payment of rent or other

suns reserved in ... Oher Agreenents; (b) change any
of the provisions of the ... Oher Agreenents; (c)
nodify the ... Other Agreenents; (d) assign the

2The Quaranty does not identify to whomthe O her Agreenent is
to be delivered. However, the court agrees with Quarantors that it
i s reasonabl e to conclude that the delivery would be to Verizon
Credit, the party which is to receive noney pursuant to the Fl ex
Lease, and the Quarantors, the parties who are guaranteeing the
payrment. See Reply Menorandum of Law in Support of the Mtion by the
I ndi vi dual Defendants D smissing the Fifth Cause of Action
(“Defendants’ Reply Mem”) at 2 n.3.
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Ot her Agreenents or the rents and other sunms payabl e

under the Agreenment and O her Agreenent...
Guaranty. If Verizon Credit were not a party to the “Q her
Agreenents,” it would not be able to nake any of the changes
or nodifications described in paragraph 3. Paragraph 3 woul d
be rendered neani ngl ess as applied to “Ot her Agreenents.”

“[1]t is a basic principle of contract |aw that
constructions which render contract terns neani ngl ess shoul d
be avoided.” Providence Journal Co. v. Providence Newspaper
Guild, 271 F.3d 16, 21 (1st Cir. 2001). The definition of
“Other Agreenments” which Verizon urges upon the court cannot

be reconciled with the provisions of paragraph 3 di scussed
above. Those provisions require that Verizon Credit be a
party to the “Other Agreenents” if that paragraph is have any
meani ng.

I n summary, both the definition of the term*“ O her
Agreenents” in paragraph 1 and the use of that termin
paragraph 3 persuade the court that the Contract cannot be an
“Other Agreenment[]” under which the Guarantors are obligated.
Accordingly, the court rejects Verizon’s argunment that the
Guaranty expressly gives Verizon third party beneficiary
ri ghts.

3. Were the Flex Lease, the Contract, and the Guaranty
Al Part of a Single Transaction?

Verizon argues that the “negotiation, execution and
performance of these agreenments were so intertw ned that they
must be considered parts of a single transaction.”

Plaintiff’s Mem at 11. It asserts that the three docunents
“were all integral parts of a single transaction consummated
simul taneously.” 1d. In short, Verizon contends that “[t]his

was sinmply one transaction consisting of three agreenents, al
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of which must be read together to ascertain the intent of the
parties,” id., and that “looking at the totality of the
transaction, it is evident that the parties intended the
guarantees to run not only to Verizon Credit but to the
construction contract and Verizon as well.” 1d.

The facts do not support Verizon’s claimof sinultaneous
consummation and its assertion that the Wrk woul d not have
happened unl ess the Guarantors provided the guaranties. See
Plaintiff’s Mem at 11. Verizon has not disputed that it
began the Work approxi mately seven weeks before the Guaranty
was signed, see DSUF § 3; see also PSDMF, or that a
significant portion of the underground coaxial cable had
al ready been installed at the thirteen properties by Cctober
25, 2000, the date the Guaranty was executed, see DSUF { 10;
see also PSDMF. Thus, Verizon actually perfornmed a
substantial portion of the Wrk even though neither the Flex
Lease nor the CGuaranty had yet been executed. See DSUF T 3,
7-8, 10. This undercuts Verizon's inplicit claimthat it
performed the Work in reliance on the Guaranty. See
Plaintiff’s Mem at 11.

The court agrees with the Guarantors that the purpose of
the Guaranty was to ensure that Verizon Credit got paid after
it wote a check to Verizon. See Defendants’ Reply Mem at 5.
The record is devoid of any evidence which indicates that
Verizon Credit ever gave any consideration to what Verizon's
remedi es would be if Verizon Credit never wote Verizon a
check in the first place. Strikingly absent fromthe
affidavit of Bonnie M Meyer, the person “principally
i nvol ved,” Meyer Aff. § 2, in the transaction on behal f of
Verizon Credit, is any statement or inplication that Verizon

Credit intended Verizon to be the beneficiary of the Guaranty,
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see Meyer Aff.

Thus, to the extent Verizon contends that the three
docunments represent a single transaction and that together
t hey denpbnstrate that Verizon Credit and the Guarantors
i ntended Verizon to be a third party beneficiary of the
Guaranty, the court finds this argunent unpersuasive. To the
contrary, the evidence supports the conclusion that Verizon
was only an incidental beneficiary of the Guaranty.

4. Can the Guarantors Rely upon a Non-occurrence of a
Condi ti on Precedent?

In responding to the Guarantors’ point that Verizon
Credit did not advance any noney on behalf of Starlight,
Verizon notes that the Guarantors, by virtue of M. Picerne’s
and M. Uritescu' s positions® with Starlight, controlled the
performance of the condition precedent, approval of Verizon's
invoices. See Plaintiff’s Mem at 12. Because a party’s
performance i s not excused by the non-occurrence of a
condition precedent where that party prevented the happening
of that condition, see id. at 13 (citing 3A Corbin on
Contracts, 8 767; Restatenent (Second) of Contracts § 245
(1981); Northeast Drilling, Inc. v. Inner Space Servs., Inc.,
243 F.3d 25, 40 (1st Cir. 2001)), Verizon argues that the

Guarant ors should not be excused from perform ng here because

two of them M. Picerne and M. Uritescu, wongfully decided
not to approve the invoices. See id. It asserts that “[t] he
Court cannot allow the Guarantors to frustrate the intent of
the transaction and all ow the Guarantors to escape their

responsi bilities because of their own wongdoing.” 1d. at 14.

SM. Picerne and M. Witescu were each an owner, officer, and
nenber of the Board of Directors of Starlight. See PSDW | 13-14.
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The short answer to this argunment is that the evidence
sinply does not support Verizon’s claimthat Verizon was an
intended third party beneficiary of the Guaranty. Hence, the
Guarantors are not “escap[ing] their responsibilities because
of their own wongdoing.” 1d. They have no |egal obligation
to Verizon. |If Picerne and Uritescu had approved the invoices
and Starlight failed to pay Verizon Credit, Verizon would
still be unable to sue the Guarantors. The suit would have to
be brought by Verizon Credit. Thus, it is not the non-
occurrence of a condition precedent that is excusing
performance of contractual obligations to Verizon, but rather
t he non-exi stence of such obligations.

Verizon conplains that granting the instant Mtion for
Sunmary Judgnent will create “an inequitable result since two
of the Guarantors were intimately involved in the decision
[not to approve the invoices], which was a breach by
Starlight.” Plaintiff’s Mem at 14. However, Verizon was
free to insist that the Guarantors personally guarantee
paynment to Verizon. The Guarantors equally were free to
accept or reject such a requirenent. It is entirely plausible
to this court that the Guarantors may have agreed to the
Guaranty because they concluded they enjoyed a neasure of
protection in that before any obligation would arise on the
part of Starlight (which performance they were guaranteeing),
Starlight had to approve the work perfornmed by Verizon.

Absent such protection, the Guarantors may have declined to
gi ve their personal guarantees.

Verizon is a sophisticated business entity and coul d have
proceeded differently. For whatever reasons, it chose not to
do so. This court cannot find liability where none exists

nmerely because Verizon failed to anticipate the present
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factual circunmstances.
Concl usi on

For the reasons stated above, | reconmend that the Mtion
for Summary Judgnent of Defendants John G Picerne, Annette F.
Picerne, Raynmond M Uritescu, and Donna M Uritescu be
granted. Any objections to this Report and Recomrendati on
must be specific and nust be filed with the Clerk of Court
within ten (10) days of its receipt. See Fed R Civ. P.
72(b); D.R 1. Local R 32. Failure to file specific
objections in a tinely manner constitutes waiver of the right
to review by the district court and of the right to appeal the
district court’s decision. See United States v. Val encia-
Copete, 792 F.2d 4, 6 (1t Cir. 1986); Park Mdtor Mart, Inc. v.

Ford Mbtor Co., 616 F.2d 603, 605 (1st Cir. 1980).

David L. Martin
United States Magi strate Judge
January 6, 2004
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