UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

RAYMOND W LYNCH
Petiti oner,
v. : CA 03- 162M.
WALTER VWH TMAN

Respondent .

REPORT AND RECOMVENDATI ON

David L. Martin, United States Mgi strate Judge.

This is an application for a wit of habeas corpus pursuant
to 28 U S.C. 8§ 2254 (“the Petition”) brought by an inmate at the
Adult Correctional Institutions in Cranston, Rhode I|sland.
Petitioner Raynond W Lynch (“Petitioner” or “Lynch”) alleges
that his Fourteenth Anendnent due process rights were violated at
si x prison disciplinary board hearings where he was found guilty
of ten infractions. The resulting punishnments included the |oss
of various anounts of good time. |In the instant action, he seeks
the restoration of that good time which totals 140 days.

Before the court is the notion of Petitioner for sunmmary
judgment. See Petitioner’s Mtion for Summary Judgnent (Docunent
#13) (“Modtion for Summary Judgnment” or “Mdtion”). The State of
Rhode Island (“the State”), through the Departnent of Corrections
(“DOC"), has objected to the Mdtion. See Respondent’s Objection
to Petitioner’s Mdtion for Sunmary Judgnment (Docunent #34)
(“Qojection”). This matter has been referred to ne for
prelimnary review, findings, and recomrended di sposition
pursuant to 28 U . S.C. §8 636(b)(1)(B) and Local R 32(a). | have
determ ned that no additional hearing is necessary.?

Because | find that Petitioner does not have a liberty
interest in his good tinme credit under R 1. Gen. Laws § 42-56-24

' A hearing on the Petition was conducted on August 14, 2003.



(1998 Reenactnent), | recommend that Petitioner’s Mtion for
Summary Judgnent be denied and that the Petition be dism ssed.
Facts and Travel
Bet ween Sept enber 2000 and May 2002, Lynch appeared before

six prison disciplinary boards as a result of seven disciplinary

reports being filed against him

1-6 (Discipline Reports).
2001,
The chart bel ow shows the date of each offense,

June 1,
3.2

t he disciplinary board hearing,

See Motion for
Record (Docunent #9) (“Mdtion to Expand”),
The di sciplinary board which nmet on

considered two disciplinary reports. Att.

Expansi on of the

Attachnents (“Att.”)

See id.,
t he date of
the infraction(s) considered at

each hearing, and the punishnment(s) inposed:

OFFENSE HEARI NG I NFRACTI ON( S) PUNI SHVENT

DATE DATE

9/ 19/ 00 9/ 22/ 00 Di sobeying a 10 days punitive segregation with
| awf ul order, 10 days |l oss of good time credits
Loitering

5/ 24/ 01 6/1/01 Sexual harassment® |20 days punitive segregation with

20 days loss of good time credits

5/ 29/ 01 6/1/01 Tampering with a 20 days punitive segregation with
security device 20 days loss of good time credits

10/ 11/01 10/ 16/ 01 | Conduct constitut- 15 days punitive segregation with
ing a crinme 15 days |l oss of good time credits

2 Attachnent (“Att.")

3 to Petitioner’s Mdtion for

the Record (Document #9) (“Mdtion to Expand”) consists of two
har assnent whi ch took pl ace

di sciplinary reports.
on May 24, 2001
whi ch occurred on May 29, 2001

and t he ot her

June 1, 2001, disciplinary board.

5 Petitioner

char ge,

of Facts”),

Att.

cl ai ns that
see Petitioner’s Statenent of Facts (Docunment #7) (“Statenent
3 (Affidavit-Statenent of Facts re 6/1/01 hearing) 1

“sexual

One is for sexua
is for tanmpering with a security device
Both reports were considered at the

har assnent”

is not a val

Expansi on of

id

4, and that the correct charge “as listed in the Murris Rules and on

t he backside of the disciplinary reports,” id. § 5,

m sconduct and/or activity,” id.

is “[s]exual




11/ 23/01 11/27/01 | Sexual harassment, 20 days punitive segregation with
G ving false 20 days loss of good time credits
i nformation®

1/ 28/ 02 2/ 8/ 02 Conduct constitut- 25 days punitive segregation with
ing a crime, 25 days loss of good tinme credits
Di sobeying a
| awf ul order

5/ 7/ 02 5/ 24/ 02 Conduct constitut- 30 days punitive segregation with
ing a crime 30 days loss of good tinme credits

See Motion to Expand, Att. 1-6.
Lynch all eges that his due process rights were violated at
each of these hearings in the foll ow ng manner:

OFFENSE HEARI NG CLAI MED DUE PROCESS VI OLATI ON

DATE DATE

9/ 19/ 00 9/ 22/ 00 Insufficient notice as to the charges and | ack of
evi dence

5/ 24/ 01 6/1/01 Invalid charge, |ack of evidence, and not being all owed
to conplete oral statenment

5/ 29/ 01 6/1/01 Not being allowed to conplete oral statenment and deni al

of opportunity to present defense and to call witnesses

10/11/01 10/ 16/ 01 Lack of evidence

11/ 23/ 01 11/ 27/ 01 Invalid charge, |ack of evidence, and denial of
opportunity to call witnesses

1/ 28/ 02 2/ 8/ 02 Invalid charge and | ack of evidence

5/ 7/ 02 5/ 24/ 02 Invalid charge, denial of opportunity to call witness,
and | ack of evidence

Petitioner’s Statenent of Facts (Docunment #7) (“Statenent of
Facts”), Att. 1-6 (Affidavit-Statenent of Facts for each
heari ng) .

Lynch filed an application for post conviction relief in the
state superior court to challenge the guilty findings by the six

* Al't hough the 11/27/01 disciplinary hearing involved two
charges, it appears that a single punishnment of 20 days punitive
segregation with 20 days |loss of good tinme credits was inposed. See
Motion to Expand (Document #9), Att. 5 (Inter-Ofice Meno from Warden
VWhitman to Petitioner of 12/3/01) at 2.
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di sciplinary boards. See Respondents’ [sic] Supplenental Brief
(Docunent #12) at 1. That application, C A KM 2002-0377, see
Petition at 2, was denied by Superior Court Judge Netti Vogel on
or about Novenber 27, 2002, see id. at 3. Lynch did not appeal
this denial to the Rhode Island Suprene Court. See Respondents’
[sic] Supplenental Brief at 1.

On or about February 25, 2003, Lynch filed a Petition for
Wit of Habeas Corpus in the Rhode Island Suprene Court (the
“state Petition”). See Order for Further Briefing (Docunent #10)
dated 8/18/03 at 1. The state Petition sought the restoration of
“10 days good-tine credits,” state Petition Y 3, which Lynch had
| ost as a result of the disciplinary board hearing conducted on
Sept enber 22, 2000, see id., Att. 1 (Disciplinary Report filed
9/19/00). There was no nention in the state Petition or in the
three docunents attached to it of the other five disciplinary
heari ngs. The Rhode I|sland Supreme Court denied the state
Petition in a one sentence Order on March 20, 2003. See Lynch v.
Whi t man, No. 03-97-MP. (R I. Mar. 20, 2003)(Order denying state
Petition).

Lynch filed the instant Petition on or about April 28, 2003.
On April 30, 2003, U S. District Judge Mary M Lisi ordered the
state Attorney Ceneral to file a response to the Petition. See
Order (Docunent #2) dated 4/30/03. Defendants/ Respondents [sic]
Answer/ Qbjection to Plaintiff’s Application for Wit of Habeas
Cor pus (Docunent #3) (“Respondent’s Objection”) was filed on June

11, 2003. The Petition was referred to this Magi strate Judge on
June 17, 2003, for findings and reconmendati ons.

The court issued a Scheduling Order on June 23, 2003, giving
Lynch until July 14, 2003, to file a reply, if he so desired, to
Respondent’ s (bj ection. See Scheduling Order (Docunent #4) dated
6/23/03. On July 8, 2003, the court received Petitioner’s Reply
to Respondent’s Answer/ Qbjection to Petitioner’s Application for
Wit of Habeas Corpus (Docunent #5) (“Petitioner’s Reply”). A
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second Scheduling Order was issued by this Mgistrate Judge on
July 10, 2003, directing Lynch to submt by July 24, 2003, a
conci se statenent of the essential facts he alleges in support of
his claimthat he was inproperly deprived of good tinme credit.
See Scheduling Order (Docunent #6) dated 7/10/03. This
Scheduling Order al so gave Respondent until August 7, 2003, to
file a response to Lynch’'s factual statenent. See id.

Lynch filed his Statenment of Facts on July 22, 2003, and
attached to it six affidavits executed by him one for each of
the di sciplinary hearings which he challenges, detailing the
vi ol ations which allegedly occurred. See Statenent of Facts
(Docunent #7). On August 14, 2003, Lynch filed the Mdtion to
Expand. See Motion to Expand (Docunent #9). Attached to the
Motion to Expand were copies of the seven disciplinary reports
and the denials of Petitioner’s appeals of the adverse actions
resulting fromthose reports. The court conducted a hearing on
the Petition on August 14, 2003, in which Lynch participated via
t el ephone.

On August 18, 2003, following a review of the filings in
this matter, this Magistrate Judge issued an Order for Further
Briefing which directed the parties to submt nenoranda
addressing the issue of exhaustion of state renedies. See O der
for Further Briefing (Docunent #10) dated 8/ 18/ 03. The Order for
Further Briefing noted that Petitioner had not appeal ed the
Superior Court’s Novenber 27, 2002, denial of his application for
post conviction relief and that the state habeas corpus Petition
whi ch Lynch had filed in the Rhode Island Suprene Court on
February 25, 2003, appeared to challenge only the ten day |oss of
good time inposed as a result of the disciplinary hearing held on
Septenber 22, 2000. See id. at 1-2. The court gave the parties
until Septenber 5, 2003, to file their responses. See id. at 4.

On August 28, 2003, Petitioner filed his Menorandum of Law
addr essi ng the exhaustion question raised by the court. See
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Menor andum of Law ( Docunent #11). The state’s response regarding
this issue was filed on Septenber 5, 2003. See Respondents’

[ sic] Supplenental Brief (Docunent #12). Thereafter, the court
took the matter under advisenent and issued a Report and
Reconmendati on on Cctober 21, 2003, recomrending that the matter
be stayed for six nonths in order for Petitioner to exhaust his
state renedies. See Report and Recommendati on (Docunent #15)
dated 10/21/03. On Novenber 19, 2003, Judge Lisi issued a

Menor andum and Order accepting the Report and Recommendati on,
staying the action for six nonths, and requesting that Petitioner
notify the court of his progress by May 19, 2004. See Menorandum
and Order (Docunent #17) dated 11/19/03.

On February 19, 2004, Petitioner filed a Supplenent to
Petitioner’s Motion for Summary Judgnent (Docunment #21).
Respondent objected to said notion on February 24, 2004, see
Def endants’ [sic] Objection to Plaintiff’s Supplenent to
Petitioner’s Motion for Sunmary Judgnent (Docunent #23), and on
March 10, 2004, this court issued an Order allow ng the
suppl enental filing by Petitioner, although the order indicated
t hat Respondent need not respond to the Supplenment and the court
woul d not act on Petitioner’s Mdtion for Summary Judgnent until
the stay term nated, see Order Allow ng Supplenental Filing
(Docunent #26) dated 3/10/04. On April 28, 2004, Lynch’s
petition for wit of habeas corpus was denied by the Suprene
Court of Rhode Island in a brief order. See Order dated 4/28/04
in Lynch v. Wiitman, No. 03-578-MP. (R I. Apr. 28, 2004) (O der
denyi ng second state petition). Petitioner filed a Notice of

Progress - Final Judgenent (Docunent #30) on May 6, 2004, stating
t hat he had exhausted his state renedies due to the denial of his
state petition for wit of habeas corpus. A status conference
was held before this court on June 16, 2004, at which both
Petitioner and Respondent agreed that Petitioner had exhausted
his state renmedies. Thus, the court directed Respondent to file
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a response to Petitioner’s Motion for Summary Judgnent and file a
transcript of the state court proceedings. Petitioner’s Mtion
for Summary Judgnment was referred back to this Magi strate Judge
on June 17, 2004, for findings and recomrendati ons. Respondent
filed a statenent of disputed facts pursuant to Local Rule
12.1(2) on June 25, 2004. See Respondents’ [sic] Statenent of
D sputed Facts Pursuant to Local Rule 12.1(2) (Docunent #36).
The court then took the matter under advi senent.
Law

The | aw concerning a prisoner’s Fourteenth Amendnment |iberty
interest in good tinme credit is set forth in WIff v. MDonnell
418 U.S. 539, 94 S. . 2963, 41 L.Ed.2d 935 (1974). Wiile the
United States Constitution does not guarantee good tine credit,

an inmate has a liberty interest in good tine credit when a state
statute provides such a right and delineates that it is not to be
t aken away except for serious m sconduct. See id. at 557, 94
S .. at 2975 (“It is true that the Constitution itself does not
guarantee good-tinme credit for satisfactory behavior while in
prison. But here the State itself has not only provided a
statutory right to good tinme but also specifies that it is to be
forfeited only for serious msbehavior.”); id. (“[T]he State
having created the right to good tinme and itself recognizing that
its deprivation is a sanction authorized for major m sconduct,
the prisoner’s interest has real substance ....”); id. at 558, 94
S.C. at 2973 (holding that “[s]ince prisoners in Nebraska can
only | ose good-tinme credits if they are guilty of serious
m sconduct, the determ nation of whether such behavi or has
occurred becones critical, and the m nimumrequirenents of
procedural due process appropriate for the circunstances nust be
observed”).

The Court in WIff differentiated between the revocation of
good time credit versus the repeal of parole. See 418 U S. at
561, 94 S.Ct. at 2976 (“[T]he deprivation of good tine is not the



sanme i medi ate disaster that the revocation of parole is for the
parol ee. The deprivation, very likely, does not then and there
wor k any change in the conditions of his liberty. It can
postpone the date of eligibility for parole and extend the
maxi mumtermto be served, but it is not certain to do so, for
good tinme nmay be restored. Even if not restored, it cannot be
said with certainty that the actual date of parole will be
affected ....").

In Sandin v. Conner, 515 U. S. 472, 115 S. Ct. 2293, 132
L. Ed. 2d 418 (1995), the Court explained that “federal courts
ought to afford appropriate deference and flexibility to state

officials trying to manage a volatile environnent,” id. at 482,
115 S.Ct. at 2299 (discussing the involvenment of federal courts
in the “day-to-day managenent of prisons”). The Court announced
that the “tinme has cone to return to the due process principles
we believe were correctly established and applied in Wl ff
.7 1d. at 483, 115 S.Ct. at 2300.
Following WIff, we recognize that States may under
certain circunstances create |liberty interests which are
protected by the Due Process Cl ause. But these interests
will be generally limted to freedom from restraint
which, while not exceeding the sentence in such an
unexpected manner as to give rise to protection by the
Due Process Clause of its own force nonethel ess inposes
atypical and significant hardship on the inmate in
relation to the ordinary incidents of prison life.
|d. at 483-84, 115 S.Ct. at 2300 (internal citations
omtted) (bold added). Applying the above anal ysis, the Court
determ ned that the disciplinary placenment of an inmate in
segregated confinement for 30 days did not present the type of
atypical, significant deprivation in which a State m ght
conceivably create a liberty interest. See Sandin v. Conner, 515
U S at 486, 115 S.Ct. at 2301.
The United States Court of Appeals for the First Crcuit has

comment ed upon the holdings in WIlff and Sandlin. See M Qi nness




v. Dubois, 75 F.3d 794 (1st Cir. 1996).° “In WIff v. MDonnel
the Court held that a state-created right to good-tine credit for

satisfactory behavior, forfeitable only for serious m sbehavi or,

is a sufficient liberty interest wiwthin the Fourteenth Anendnent
"  MQ@iinness v. Dubois, 75 F.3d at 797 (internal citation

omtted). The M Guinness court discussed Sandin in a footnote.

See id. at 798 n.3 (“Sandi n, however, did not retreat from
Wl ff's holding that, if a state statutory provision created a
liberty interest in a shortened prison sentence which results
fromgood-tine credits, revocable only if the inmate is guilty of
serious m sconduct, that innmate is entitled to the procedural
protections outlined in WIff.").

The First Circuit applied Sandin in Dom nique v. Weld, 73
F.3d 1156 (1%t Cr. 1996), stating that the new threshold test
articulated in Sandin precluded a finding that the plaintiff had

aliberty interest in remaining in work rel ease status and thus
barred any relief, see id. at 1160. The court held that “[u]nder
t he standard announced in Sandin, we hold that plaintiff’s |oss
of work release privileges did not affect any state-created
liberty interest of his, hence did not violate the Due Process
Clause.” 1d. at 1161. That court accepted the defendants’ well -
reasoned argument that “[i]f solitary confinenment for thirty days
did not, in Sandin, rise to the |evel of an *atypical,

significant hardship,’ then surely renmoval fromwork rel ease does
not do so ....” 1d. at 1159. The Dom ni que court further
explained that if the | oss of work release privileges were found
to be an atypical restraint “we would open the door to finding an

® In McQuinness v. Dubois, 75 F.3d 794 (1t Cir. 1996), an inmate,
who had been found guilty of various prison disciplinary code
viol ations, brought a § 1983 action against the prison disciplinary
hearing officer and prison superintendent, see id. at 795-96. The
Court of Appeals held, anpbng other rulings, that the denial of the
inmate’s request for live testinony fromother prisoner wtnesses at
the disciplinary hearing did not violate his right to due process “on
the facts of this case.” [1d. at 800.
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‘“atypical ... restraint’ whenever an inmate is noved from one
situation to a significantly harsher one that is, nonethel ess, a
commonpl ace aspect of prison existence.” Domnique v. Wld, 73
F.3d 1156 at 1160 (alteration in original).

Di scussi on

As an initial matter, to the extent that Petitioner’s clains
are based on alleged violations of the Morris Rules, those clains
must be rejected. See Doctor v. Wall, 143 F. Supp.2d 203, 204
(D.R 1. 2001)(holding that the Morris Rules “are state rules and
regul ati ons that govern the conduct of classification and

di sciplinary proceedings at the ACI, and are to be enforced, if
at all, by state machinery.”); see also Cugini v. Ventetuolo, 781
F. Supp. 107, 113 (D.R 1. 1992)(“[S]tate prisoner actions alleging
violations of the Morris rules or seeking enforcenent of those

rul es properly belong in state court because the rules were
promul gated under state |aw and were neant to be dealt with by
state machinery”). “[D]iscipline and adm nistration of state
detention facilities are state functions. They are subject to
federal authority only where paranmount federal constitutional or
statutory rights supervene.” Johnson v. Avery, 393 U S. 483,
486, 89 S.Ct. 747, 749, 21 L.Ed.2d 718 (1969). Thus, if
Petitioner is to be granted any relief by this court, it nust be

based on a finding that his federal constitutional or statutory
ri ghts have been violated and not on the basis of a clained
violation of the Morris Rules. See Doctor v. Wall, 143 F. Supp. 2d
at 205.

Petitioner contends that the Rhode Island courts have

rejected (or refused to hear) the clainms raised in the instant
Petition because of their allegedly mstaken view “that inmates
at the Adult Correctional Institutions have no vested liberty
interest in RI.GL. [8] 42-56-24, which awards good-tine
credits.” Menorandum of Law in Support of Petitioner’s Reply to
Respondent’s Answer to Petitioner’s Application for Wit of
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Habeas Corpus® (“Petitioner’s Reply Mem™”) at 1. He asserts that
t he Rhode Island “courts claimthat the credits are awarded

t hrough the discretion of prison officials, and that this is the
sol e reason that the A C.I. inmtes have no vested liberty
interest in the statute,”” id., and that “[t]he courts rely on
Sandin v. Conner, [515 U S. 472,] 115 S. C. 2293[, 132 L.Ed.2d
418] (1995),"8 id. Petitioner relies primarily upon the hol ding

® The Menorandum of Law in Support of Petitioner’s Reply to
Respondent’s Answer to Petitioner’s Application for Wit of Habeas
Corpus (“Petitioner’s Reply Mem”) was filed on July 8, 2003, in
support of Petitioner Relpy to Respondent’s Answer/Qbjection to
Petitioner’s Application for Wit of Habeas Corpus (Docunent #5).

" Al t hough not specifically cited by Petitioner, presumably he
has in mnd the decisions of the Rhode |Island Suprene Court in Barber
v. Vose, 682 A 2d 908 (R I. 1996), and Leach v. Vose, 689 A 2d 393
(R1. 1997). Barber held that Rhode |Island s good-tinme sentence
credit statute, RI1.GL. 8 45-56-24, “is discretionary inits
application,” Barber, 682 A 2d at 912, and that the due process
procedures required by Wl ff “are only required when the statute in
guestion is mandatory or specifically limts the discretion of prison
departnment authorities,” id. |In Leach, the court reiterated that
because

there is no liberty interest created by our good tinme and
i ndustrial tinme credit statute since it is conpletely
di scretionary, the department’s nodification of its manner of
calculating good tine and industrial tine credits does not
i nplicate the due-process clause. The Departnment can deci de,
within its discretion, whether to award good tinme and
i ndustrial tinme credits at all, so an inmate cannot claim a
violation of his or her liberty interests when the Depart nent
deci des to change the actual nethod of cal cul ation.

Leach, 689 A 2d at 398.
8 The Rhode Island Suprenme Court opined In L' Heureux v. State

Departnment of Corrections, 708 A 2d 549 (R 1. 1998), that “[t]he
Sandin rationale would indicate that there is no constitutional right

to judicial reviewof ... a disciplinary proceeding,” id. at 552,
which results in a prisoner being placed in disciplinary segregation
for thirty days, see id. The “Sandin rationale,” id., as articul ated

by the L’ Heureux court, is “that the state’'s action in placing the
inmate in disciplinary segregation for thirty days did not work a
maj or disruption in his environnent, id. (citing Sandin v. Conner, 515
U S. 472, 485-86, 115 S.Ct. 2293, 2300-01, 132 L.Ed.2d 418 (1995)).
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by the United States Suprenme Court in WIlff v. MDonnell that
where a state provides a statutory right to good tine and al so

specifies that it is to be forfeited only for serious

m sbehavi or, see WIlff, 418 U.S. at 557, 94 S.Ct. at 2975, a
prisoner has a liberty interest in the retention of that good
tinme, see id., and he is entitled to “the m ni mumrequirenents of
procedural due process appropriate for the circunstances,” id. at
558, 94 S.Ct. at 2976.

Petitioner further appears to argue that the Rhode Isl and
state courts have m sread Sandin and that they are m staken in
hol ding (or at least intimating) that a prisoner has no right to
judicial review of alleged violations of procedural due process
rights at prison disciplinary proceedi ngs which result in the
| oss of good time credits unless that loss is nore than thirty
days. In support of this contention, he cites Anderson v.
Recore, 317 F.3d 194 (2™ Cr. 2003), wherein the court held that
“Sandin did not dispense with statutory or regul atory | anguage

creating an entitlenent. It sinply held that the regulation at
issue in that case did not create a liberty interest because the
plaintiff had not shown an atypical or significant deprivation,”?®
id. at 199. The Anderson court also rejected the proposition
that Sandin created a test for identifying a liberty interest
different fromthat set out in WIff v. MDonnell. See id. at
200.

___As additional support for his argunent that the Rhode Island

courts have m sapprehended the neani ng of Sandin, Petitioner
cites the First Circuit opinion in MQinness v. Dubois, 75 F. 3d
794 (1t Gir. 1996):

® The issue in Anderson v. Recore, 317 F.3d 194 (2™ Cir. 2003),
was whet her prison officials who had revoked an inmate’'s full tine
tenporary rel ease status and incarcerated himw thout a hearing were
protected by qualified imunity frominmate's civil rights suit, see
id. at 195-96.
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In Sandi n, the Court concluded that solitary confinenment
did not present the type of atypical, significant
deprivation in which a state m ght conceivably create a
liberty interest. [515 U.S.] at [486], 115 S.C. at 2301.
Nor did it inevitably affect the duration of Conner’s
sentence. 1d. at [487], 115 S.C. at 2302.

Sandi n, however, did not retreat fromWlIff’'s hol ding
that, if a state statutory provision created a liberty
interest in a shortened prison sentence which results
fromgood-tinme credits, revocable only if the inmate is
guilty of serious m sconduct, that inmate is entitled to
the procedural protections outlined in Wlff. ld. at
[477-78], 115 S.Ct. at 2297; see al so Gotcher v. Wod, 66
F.3d 1097, 1101 (9th G r.1995)(opining that Wl ff’'s due
process principles remain applicable in the context of
revocation of statutory good-tine credits after Sandin).

McQui nness v. Dubois, 75 F.3d 794, 798 n.3 (1t Gr. 1996)(bold
added) .
Petitioner argues that “[t]he due process clause protects

if the inmate’s sentence length is affected.” Petitioner’s Reply
Mem at 3. He also cites Domnique v. Weld, 73 F.3d 1156 (1*
Cir. 1996). |In Domnique, the First Crcuit held that a

prisoner’s |l oss of work release privileges did not affect any
state-created |liberty interest. See 73 F.3d at 1161. However,
the First Crcuit specifically noted in Dom ni que that “the
state’s action here did not in any way affect the duration of

[ his] state sentence.” 1d. at 1160. Thus, Petitioner’s argunent
is that if the disciplinary action inposed affects the | ength of
a prisoner’s sentence, a liberty interest is involved and the due
process requirenents prescribed by WIlff v. MDonnell nust be

observed by the state.
The court agrees with Petitioner that Sandi n has not
invalidated the requirenents of Wlff. WIff, as recognized by

the Supreme Court in Sandin, remains good |law. See Sandin, 515
U S at 483, 115 S. . at 2300. However, the court disagrees
that the Rhode Island good tinme statute is equivalent to the

Nebraska statute considered in WIff.
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The Supreme Court attached significance to the fact that
Nebraska had “provided a statutory right to good tine [and]
specifie[d] that it is to be forfeited only for serious
m sbehavior.” WIff v. MDonnell, 418 U. S. at 557, 94 S.Ct. at
2975 (bol d added). The Nebraska statute, 83-1,107, Neb. Rev.
Stat. (Cum Supp.1972), required the chief executive of a

Nebraska penal facility to reduce, for parole purposes, the term
of an offender for good behavior and faithful performance of
duties while confined according to a prescribed schedul e, see
Wl ff v. McDonnell, 418 U.S. at 547 n.6, 94 S.Ct. at 2970 n.6
Such reductions could be forfeited or withheld by the chief

executive only after the offender had been consulted regarding
the charges of m sconduct. See id. Furthernore, another

statute, Neb. Rev. Stat. § 83-185 (Cum Supp. 1972), specifically
l[imted the forfeiture or w thholding of such reductions to cases
of flagrant or serious m sconduct, see WIff v. MDonnell, 418

U S at 546-47, 94 S.C. at 2969-70. Thus, the statutes limted
the discretion of the chief executive of the facility in three

i nportant respects. First, reductions were nandated if the

of fender satisfied the statutory requirenment of good behavi or and
faithful performance of duties. See id. at 547 n.6, 94 S. . at
2970 n. 6. Second, reductions could only be forfeited or taken
away after the offender had been consulted regarding the

m sconduct. See id. Third, reductions could not be forfeited or
wi t hhel d except for flagrant or serious msconduct. See id.

In contrast, the Rhode Island statute pertaining to good
time credit does not give such a liberty interest. Rhode Island
General Laws 8§ 42-56-24 provides that good tine credit shall be
deducted froma prisoner’s tern(s) of sentence “wth the consent
of the director of the departnment of corrections ... upon
recommendation to himor her by the assistant director of
institutions/operations ....” R1. Gen. Laws 8 42-56-24(a) (1998
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Reenactnent). This statute also states in relevant part that the
“assistant director ... subject to the authority of the director,
shal | have the power to restore |ost good conduct tinme in whole
or in part upon a showi ng by the prisoner of subsequent good
behavi or and di sposition to reform....” R1. Gen. Laws 8§ 42-56-
24(d). Thus, it is discretionary and not mandatory that an
i nmat e have his good tinme credit restored.

The Rhode Island Suprenme Court exam ned the Rhode Island
good tinme statute in Barber v. Vose, 682 A 2d 908 (R I. 1996),
and stated that such recommendati on and consent constitute

“prerequisites to the reduction of the termof a sentence through
the extension of good tinme credits,” 682 A 2d at 914 (quoting
State v. Quinette, 375 A.2d 209, 210 n.2 (R 1. 1977)). Thus,

unli ke the Nebraska statute, the Rhode |Island statute does not

confer upon a prisoner “a statutory right to good tine,” WIff v.
McDonnel I, 418 U.S. at 557, 94 S. C. at 2975, but rather invests
prison officials wwth discretionary authority to extend good tine
credits. Additionally, there is no requirenent in the Rhode

| sl and statute that the offender be consulted before the good
time is deducted fromthat which the prisoner has accunul at ed.
See R I. Gen. Laws 8§ 42-56-24. This is further evidence of the
di scretionary nature of the authority given to prison officials.
Moreover, there is no limtation that good tinme nay be forfeited
only for serious or flagrant m sconduct. See id. Indeed, the
statute provides that “for every day a prisoner shall be shut up
or otherw se disciplined for bad conduct ...,” id., he | oses one
day of good tine, see id. Thus, the statute contenplates the

| oss of good tinme even if a prisoner were confined to his cel

for a period as short as twenty-four hours, a mld puni shment

whi ch would clearly be insufficient for serious or flagrant

m sconduct. In contrast, the Nebraska statute in WIff specified
that a reduction required that the m sconduct be flagrant or
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serious. Although Plaintiff argues to the contrary, the due
process protection given to inmates with regard to good tine
credit by these two statutes is very different.

This court is bound to accept the Rhode Island Suprene
Court’s determ nation on the issue of whether the R 1. Gen. Laws
8 45-56-24 is discretionary in its application. See Sal emme v.
Ri staino, 587 F.2d 81, 87 (1%t Gr. 1978)(“It is well settled
that the interpretation of a state statute is for the state court

to deci de and when the highest court has spoken, that
interpretation is binding on federal courts.”); see also United
States v. Fernandez-Antonia, 278 F.3d 150, 162 (2" Cir. 2002)
(“I't is axiomatic ... that when interpreting state statutes

federal courts defer to state courts’ interpretation of their own
statutes.”); Puleio v. Vose, 830 F.2d 1197, 1204 (1t Gr. 1987)
(“interpretation of state statute by state’s highest tribunal

bi nds federal court”)(citing Sal enme); Cournoyer v. Mass. Bay
Transp. Auth., 744 F.2d 208, 209 (1t Gr. 1984) (“[I]t hardly
need be said that the Supreme Judicial Court of Massachusetts is

the ‘final judicial arbiter’ of the meaning of [Mass. Gen. Laws]
ch. 260, 8 2B.”). The Rhode Island Suprene Court has determ ned
that the good-tinme sentence credit statute is discretionary in
its application. See Leach v. Vose, 689 A 2d 393, 398 (R I
1997)(“there is no liberty interest created by our good tinme and

industrial time credit statute since it is conpletely
di scretionary”); Barber v. Vose, 682 A 2d 908, 914 (R 1. 1996)
(“so-called good tine credit for good behavior while incarcerated

is not a constitutional guarantee but is instead an act of grace
created by state legislation ...”)(internal citation omtted).
Because R 1. Gen. Laws 8§ 42-56-24 is discretionary in
nature, an inmate does not have a liberty interest in good tine
credit which is protected under the Due Process C ause. Thus,
Petitioner has no liberty interest in the 140 days of good tine
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credit for which he seeks restoration by neans of the present
Petition. See Hallmark v. Johnson, 118 F.3d 1073, 1079-80 (5'"
Cr. 1997)(“Because the state statutes have ... vested conplete

di scretion with the state correctional authorities on the issue
of restoration of good tine credits forfeited for disciplinary
infractions, there is no protected liberty interest in the
restoration of good tine credits ...."). Therefore, his Mtion
for Summary Judgment shoul d be denied and the Petition dism ssed.
| so recomend.
Concl usi on

For the reasons stated above, | recommend that Petitioner’s
Motion for Sunmary Judgnent be denied and that the Petition be
di sm ssed. Any objection to this Report and Reconmendati on mnust
be specific and nust be filed with the Clerk of the Court within
ten (10) days of its receipt. See Fed. R Civ. P. 72(b); D.R I
Local R 32. Failure to file specific objections in a tinely
manner constitutes waiver of the right to review by the district
court and the right to appeal the district court’s decision. See
United States v. Val enci a-Copete, 792 F.2d 4, 6 (1%t Gr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cr. 1980).

DAVID L. MARTIN
United States Magistrate Judge
March 22, 2005
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