UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

CHAMPLI N S REALTY ASSQOCI ATES,
Pl ai ntiff,

v. : CA 06-135 M.

DONALD L. CARCI ERI, GOVERNOR
OF THE STATE OF RHODE | SLAND,
KENNETH K. McKAY |V, CH EF OF
STAFF TO THE GOVERNOR OF THE
STATE OF RHODE | SLAND, and
JOHN DCES, 1 through 5,

Def endant s.

MEMORANDUM AND ORDER
GRANTI NG | N PART
PLAI NTI FF* S MOTI ONS TO COWVPEL
AND DENYI NG NONPARTI ES' MOTI ON FOR PROTECTI VE ORDER

Before the Court are: 1) Plaintiff’s Mdition to Adjudge the
Town of New Shoreham by and through its First Warden, John
(“Jack”) T. Savoie, in Contenpt and to Conpel Conpliance with a
Subpoena (Docunent (“Doc.”) #13) (“Mdtion to Conpel Savoie”); 2)
Plaintiff’s Mtion to Adjudge the Town of New Shoreham by and
through its Town Manager, Nancy Dodge, in Contenpt and to Conpel
Compliance with a Subpoena (Doc. #16) (“Mdtion to Conpel Dodge”)
(collectively the “Mdtions to Conpel”); and 3) the Mdttion for
Protective Order to Bar Plaintiff’s Request for Discovery under
FRCP. 26(c)(1l) (Doc. #19) (“Mtion for Protective Oder”) of
nonparties John T. Savoie and Nancy O Dodge.! A hearing was

! The notion for a protective order is enbedded within the
menor andum fil ed by nonparties John T. Savoie and Nancy O Dodge in
opposition to Plaintiff's Mdtions to Conpel. See Menorandum i n
Support of Objection of Non-parties, the Honorable John T. Savoie,
First Warden of the Town of New Shoreham and Nancy O. Dodge, Town
Manager of the Town of New Shoreham to Plaintiff’s Mtion to Conpel
and to Hold Themin Contenpt and Modtion for Protective Order to Bar
Plaintiff’s Request for Discovery under F.R C.P. 26(c)(1) (Doc. #19).
The practice of conbining a nenorandum and a notion within a single



conducted on July 14, 2006. For the reasons stated herein, the
Motions to Conpel are granted in part and the Mdtion for
Protective Order is denied.
Facts and Travel

On June 6, 2006, Plaintiff Chanplin Realty Associ ates
(“Plaintiff”) caused subpoenas to be served on the Town of New
Shorehanmi s First Warden, John (“Jack”) T. Savoie (“M. Savoie”),
and on its Town Manager, Nancy O Dodge (“Ms. Dodge”)
(collectively “the Town Oficials”). They are both nonparties to
this action. The subpoenas required each of themto appear for a
deposition at the law office of Plaintiff’s counsel in Paw ucket,
Rhode Island. The subpoenas also directed that they bring with
t hem certain docunents which were identified in an attached
exhibit. The date and tine set for M. Savoie' s deposition was
June 19, 2006, at 2:00 p.m M. Dodge was to be deposed a week
| ater at the sanme hour.

On Friday, June 16, 2006, the Town Oficials filed an
bj ection (Doc. #12) to the subpoenas. |In a nenorandum which
acconpani ed the Objection, the Towmm Oficials argued that they
“shoul d not be nmade to testify, if at all, until after the Court
resol ves the various notions the Governor will be filing which
may be dispositive of the Plaintiff’s clains.” Menorandum of
Points and Authorities in Support of Non Parties’, [sic]
Honor abl e John T. Savoie, First Warden of the Town of New
Shoreham and Nancy O Dodge, Town Manager of the Town of New

docunent is contrary to the local rules. See DRI LR Cv 7(a)
(requiring that “every notion except a notion to extend tinme or conpel

di scovery ... shall be acconpani ed by a separate nmenorandum of | aw
setting forth the reasons why the relief requested should be granted
"). In this instance, the Court overlooks the nonparties’

procedural irregularity because counsel for the nonparties prepared
and filed the nenorandum on an accel erated basis in response to the
Court’s expressed desire during the July 5 2006, tel ephone conference
to address the Mtions to Conpel pronptly.
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Shoreham bj ection to Subpoenas Duces Tecum (“Town O ficials’
First Mm?”) at 1. The Town Oficials also urged that Plaintiff
be ordered to depose the Governor prior to deposing them because
“the strength of the Governor’s defenses and imunities will be
seen the nmonent his deposition is noticed ...." I1d.
Additionally, they asserted that the docunents identified in the
subpoenas “have absolutely no relevance to this | awsuit ”

Id. at 2.

Al t hough the Objection was certified as having been mail ed
to Plaintiff’s counsel on June 15, 2006, he did not receive it
until the nmorning of Monday, June 19, the date scheduled for M.
Savoi e’ s deposition. See Tape of 7/14/06 Hearing. Plaintiff’s
counsel responded initially to the Objection by faxing a letter
to counsel for the Town Oficials, advising that he could not
all ow a non-party to dictate the order or content of discovery in
the case and that he expected M. Savoie to appear at 2:00 p. m
because “you only objected to the production of docunents ....”"
Motion to Conpel Savoie, Attachnent (“Att.”) 2 (Letter from
Gol dberg to Packer and O Keefe of 6/19/06). The letter concl uded
by stating that “[t]he untinmely notification of your objection
will require that a stenographic fee be pai[d] in the event of
cancel lation of the deposition.” Id. M. Savoie did not appear
for the schedul ed deposition. See Tape of 7/14/06 Heari ng.

On June 21, 2006, Plaintiff filed the Mdtion to Conpel
Savoie. After Ms. Dodge also failed to appear for her
deposition, Plaintiff filed a simlar notion as to her. See
Motion to Conpel Dodge. A hearing was scheduled for July 12,
2006, but the Town O ficials filed a notion for an extension of
time. See Mdtion for an Extension of Tinme of the Honorable John
T. Savoie, First Warden of the Town of New Shoreham,; and Nancy
O Dodge, Town Manager of the Town of New Shoreham (Doc. #15).
The Court conducted a tel ephone conference with counsel for



Plaintiff and the Towmn Oficials on July 5, 2006. Follow ng that
conference, the Court issued an Order granting the notion for an
extension in part and scheduling a hearing on the Mtions to
Conmpel for July 14, 2006. See Order Granting in Part Mtion for
Ext ensi on of Tine and Schedul i ng Hearing on Mdtions to Conpel
(Doc. #18).

On July 11, 2006, the Town Oficials filed a nenorandumin
support of their objection to the Mdtions to Conpel.? See
Menmor andum i n Support of Objection of Non-parties, the Honorable
John T. Savoie, First Warden of the Town of New Shoreham and
Nancy O Dodge, Town Manager of the Town of New Shoreham to
Plaintiff’s Mdtion to Conpel and to Hold Themin Contenpt and
Motion for Protective Order to Bar Plaintiff’s Request for
D scovery under F.R C. P. 26(c)(1) (Doc. #19) (“Town Oficials’
Second Mem ”). As already noted, see n.1l, enbedded within the
Town O ficials’ Second Mem was the Mtion for Protective O der.
Plaintiff responded to the Town Oficials’ filing wwth a
Menmor andum i n Support of Plaintiff’s Mdtion to Conpel and Hold in
Cont enpt New Shor eham First Warden John T. Savoie, and New
Shor eham Town Manager, Nancy O Dodge (Doc. #20) (“Plaintiff’s
Second Mem ).

Foll ow ng the hearing on July 14, 2006, the Court took the
noti ons under advi senent.

Procedural Posture

As an initial matter, the Court considers the procedural
posture of this discovery dispute between Plaintiff and the non-
parties. Plaintiff points out that the Town Oficials Objection

2 Technically, the Town Oficials did not file a separate
objection to the Mtions to Conpel. See DRI LR Cv 7(b)(1) (“Any party
opposing a notion shall file and serve an objection not later than ten
(10) days after service of the notion. Every objection shall be
acconpani ed by a separate nenorandumof law ....”). However, the
Court treats their July 11, 2006, nenorandum as an obj ecti on.
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states that it is filed pursuant to Fed. R CGv. P. 45(c)(2)(B)
whi ch provision only concerns objections to the production of
records, and that the Objection does not indicate opposition to
the Town O ficials being deposed. See Plaintiff’s Menorandumin
Support of its Mdition to Adjudge the Town of New Shoreham by and
through its First Warden, John (*Jack”) T. Savoie, in Contenpt
and to Conpel Conpliance with a Subpoena (“Plaintiff’s First
Mem”) at 2.°% Wiile this is a valid point, counsel for Plaintiff
candi dly acknowl edged at the July 14'" hearing that after
receiving the Objection he was not surprised when M. Savoie did
not appear for the scheduled 2:00 p.m deposition. It would be
difficult for himto maintain otherwi se. The first sentence of
t he menorandum whi ch acconpani ed the Objection states that the
Town O ficials “object to being hauled into a deposition in an
attenpt to bolster, if not nake, a case agai nst the Honorable
Donal d Carcieri, Governor of the State of Rhode Island, and
menbers of his staff.” Town O ficials’ First Mm at 1. |In the
second paragraph, they assert that they “should not be nmade to
testify, if at all, until after the Court resolves the various
nmoti ons the Governor will be filing which may be di spositive of
the Plaintiff’s clainms.” 1d. Thus, although the Objection only
references Rule 45(c)(2)(B), Plaintiff could not reasonably have
believed that the Town Oficials only objected to producing the
docunents specified in the subpoena and that they were otherw se
willing to be deposed.

8 The initial nmenoranda filed by Plaintiff in support of the
Motion to Conpel Savoie and the Motion to Conpel Dodge are essentially
identical. Conpare Plaintiff’s Menorandumin Support of its Mdtion to
Adj udge the Town of New Shoreham by and through its First Warden,
John (“Jack”) T. Savoie, in Contenpt and to Conpel Conpliance with a
Subpoena with Plaintiff’s Menorandumin Support of its Mdtion to
Adj udge the Town of New Shoreham by and through its Town Manager
Nancy Dodge, in Contenpt and to Conpel Conpliance with a Subpoena.

For sinplicity, the Court cites only to the nmenorandum concerning M.
Savoie. It does so as “Plaintiff’s First Mem”

5



Neverthel ess, Rule 45(c) inplicitly requires that a person
or entity objecting to being deposed nust file a “tinely notion”
to quash or nodify the subpoena. Fed. R Cv. P. 45(c)(3)(A).
While “tinmely” is not explicitly defined in subsection (c)(3)(A),
presumably it is the sanme as the period for objecting to the
production of docunents set forth in subsection (c)(2)(B), which
i medi ately precedes it, (i.e. “within 14 days after service of
t he subpoena or before the time specified for conpliance if such
time is less than 14 days after service ...."). It is clear that
the Town O ficials did not file a notion to quash or nodify the
subpoenas within 14 days after service or prior to the dates M.
Savoi e and Ms. Dodge were to be deposed. They have bel atedly
included a notion for a protective order in the Towmm Oficials’
Second Mem \Wile the Court does not view the untineliness of
this notion as being dispositive of the instant notions, in
deciding themthe Court weighs this factor agai nst the Town
Oficials.

Burden of Persuasi on/ Pr oof

In order to decide Plaintiff’s Mtions to Conpel, the Court
must al so consi der and decide the Town Oficials’ recently filed
Motion for Protective Order. Since the Mdtion for Protective
Order seeks to bar their depositions and the production of
records, the Court treats it as a notion to quash the subpoenas.

“[T] he party who noves to quash a subpoena has the ‘ burden
of persuasion’ under Rule 45(c)(3).” Mon v. SCP Pool Corp., 232
F.R D. 633, 637 (C.D. Cal. 2005)(quoting Travelers Indem Co. V.
Metro. Life Ins. Co., 228 F.R D. 111, 113 (D. Conn. 2005)); see
al so Kirschner v. Klenons, No. 99 Cv. 4828(RCC), 2005 W
1214330, at *2, (S.D.N. Y. My 19, 2005)(“It is well established
that ‘the burden of persuasion in a notion to quash a subpoena

issued in the course of civil litigation is borne by the
nmovant.’ ") (quoting Concord Boat Corp. v. Brunswi ck Corp., 169




F.RD 44, 48 (S.D.N. Y. 1996)). Sone courts have referred to
this burden as a “burden of proof.” WIllians v. Gty of Dallas,
178 F.R D. 103, 109 (N.D. Tex. 1998); see also Plant Genetic
Sys., N.V. v. Northhrup King Co., 6 F.Supp.2d 859, 862 (E.D. M.
1998). The burden is a heavy one. Kirschner v. Klenons, 2005 W
1214330, at *2; see also Plant Genetic Sys., N.V. v. Northrup
King Co., 6 F.Supp.2d at 862 (“The burden of proving that a

subpoena is oppressive is on the party noving to quash and is a
heavy one.”)(quoting Heat & Control, Inc. v. Hester Indus., Inc.,
785 F.2d 1017, 1025 (Fed. Cir. 1986)); Wllianms v. Gty of
Dallas, 178 F.R D. at 109 (stating that “novant has the burden of
proof, and nmust neet the heavy burden of establishing that

conpliance with the subpoena woul d be unreasonabl e and

oppressive”) (internal quotation marks and citations omtted).
In the instant matter, the Town Oficials are seeking in

effect to quash the subpoenas by means of their request for a

protective order. Accordingly, they bear the burden of

per suasi on.

Law
Rul e 45(c)(3)(A) requires that the Court quash or nodify a
subpoena if it “subjects a person to undue burden.” Fed. R Cv.

P. 45(c)(3)(A) (iv). “Wether a subpoena subjects a witness to
undue burden within the nmeaning of Rule 45(c)(3) (A (iv) ‘depends
upon “such factors as relevance ... and the burden inposed.”’”
Kirschner v. Klenons, 2005 W. 1214330, at *2 (quoting Concord
Boat Corp. v. Brunswick Corp., 169 F.R D. 44, 49 (S.D.N Y. 1996)
(quoting United States v. Int’l Bus. Mach. Corp., 83 F.R D. 97,
104 (S.D.N.Y. 1979)))(alteration in original); see also Plant
Genetic Sys., N.V. v. Northrup King Co., 6 F.Supp.2d 859, 861
(E.D. Mdb. 1998)(“[T]he factors required to be bal anced by the
trial court in determning the propriety of a subpoena are the

rel evance of the discovery sought, the requesting party’ s need,



and the potential hardship to the party subject to the
subpoena. ") (quoting Heat & Control, Inc. v. Hester Indus., Inc.,
785 F.2d 1017, 1024 (Fed. Cir. 1986))(alteration in original).
These factors nust be bal anced and assessed in the context of an
i ndi vi dual subpoena. Kirschner v. Kl enons, 2005 W. 1214330, at
*2.

In the case of subpoenaed docunents, “[a]nong the factors
that the court may consider in determ ning whether there is an
undue burden are ‘relevance, the need of the party for the
docunents, the breadth of the docunent request, the tinme period
covered by it, the particularity with which the docunents are
descri bed and the burden inposed.”” Wllians v. Cty of Dallas,
178 F.R D. 103, 109 (N.D. Tex. 1998)(quoting Concord Boat Corp.
v. Brunswick Corp., 169 F.R D. 44, 49 (S.D.N. Y. 1996)(quoting
United States v. Int’l Bus. Mach. Corp., 83 F.R D. 97, 104
(S.D.N.Y. 1979))); see also J.P. Mdrgan Chase Bank v. Wnnick,
No. 03 Civ. 8535(CGEL), 2006 W. 278192, at *2 (S.D.N.Y. Feb. 6,
2006) (sane); Moon v. SCP Pool Corp., 232 F.R D. 633, 637 (C. D
Cal. 2005)(same); Travelers Indem Co. v. Metro. Life Ins. Co.,
228 F.R D. 111, 113 (D. Conn. 2005)(sane).

“I[l1]t has been consistently held that ‘non-party status’ is

a significant factor to be considered in determ ning whether the

burden i nposed by a subpoena is undue.” United States V.
Anerigroup Illinois, Inc., No. 02 C 6074, 2005 W. 3111972, at *5
(N.D. I'l'l. Cct. 21, 2005); see also Cusumano v. M crosoft Corp.

162 F. 3d 708, 717 (1%t Cir. 1998)(“[C]oncern for the unwanted
burden thrust upon non-parties is a factor entitled to speci al

wei ght in evaluating the bal ance of conpeting needs.”); WIIlians
v. Cty of Dallas, 178 F.R D. at 109 (“The status of a witness as
a nonparty entitles the witness to consideration regarding

expense and i nconveni ence.”).



Application of Law to Facts

Plaintiff inits First Anended Conpl aint alleges that the
Def endants i nproperly influenced nenbers of the Coastal Resources
Managenment Council (“CRMC’) to vote against Plaintiff’s
application for expansion of its existing marina facility in the
Geat Salt Pond in the Town of New Shoreham and that as a result
of Defendants’ action the application has not been granted.

First Amended Conplaint Y 7, 21, 27. 1In Count |I Plaintiff seeks
a declaration the Defendants’ conduct violated Plaintiff’'s
constitutional and statutory rights. 1d. at 4-5. Also as part
of Count I, Plaintiff seeks an order pernmanently restraining and
enjoining the Defendants fromfurther interference with the
proceedi ng before the CRMC. 1d. at 5. Count Il alleges that the
Def endants interfered with Plaintiff’s constitutionally protected
rights to due process and equal protection of the laws in
violation of 42 U S. C. § 1983. 1d. at 5-6. Count Ill charges
Def endants with malicious interference with Plaintiff’s
prospective busi ness expectations. [d. at 6.

The CRMC conducted 23 public hearings over the course of two
years regarding Plaintiff’s application. 1d. § 15. Counsel for
Plaintiff represented at the July 14, 2006, hearing that the Town
Oficials attended nost, if not all, of these hearings and that
nmost, if not all, were conducted on the mainland. See Tape of
7/ 14/ 06 Hearing. Counsel for Plaintiff further represented that
the Town O ficials conme to the mainland regularly. See id.

G ven the Town Oficials governnental positions, their
attendance at the public hearings, and the insular nature of the
Town, it is a reasonable inference that the Town Oficials have
knowl edge of Plaintiff’'s application. It is less clear that they
woul d have any know edge of the alleged inproper activities of
Def endants relative to the nenbers of the CRMC and/or the failure
of that body to approve Plaintiff’s application. Nevertheless,



the standard for discoverable information is that the
“informati on need only appear to be ‘reasonably calculated to

| ead to the discovery of adm ssible evidence ....’ " Cusunano V.
M crosoft Corp., 162 F.3d at 716 n.5 (quoting Fed. R GCv. P.

26(b)(1). Gven this “liberal standard,” Int’|l Bhd. of Teansters

v. E. Conference of Teansters, 162 F.R D. 25, 29 (S.D.N Y. 1995),
the Court finds that the information sought fromthe Town

Oficials is rel evant.

Regarding Plaintiff’s need for the information, in |ight of
the clained “nefarious actions by Defendants,” Plaintiff’s Second
Mem at 2, Plaintiff may not be able to obtain the information
sought directly fromthe Defendants. |If the actions are as
inproper as Plaintiff alleges, Defendants are not likely to
provi de evidence of the “snoking gun” variety in their responses
to Plaintiff’s discovery. Thus, Plaintiff’s only avenue may be
to seek information regardi ng Defendants’ actions fromthird
parties, such as the Town Oficials.

As for the potential hardship to the Town Oficials, the
burden on themis significantly increased by the fact that they
reside on an island. Being deposed at the |aw offices of
Plaintiff’s counsel in Pawtucket will require that they take the
ferry (or fly) to the mainland and then travel to the opposite
end of the state. It is likely that the tine required to nake
this trip, if a ferry is used, will be |l east two hours,* and this

4 According to the web site of Interstate Navigation Conpany,
d/ b/a The Block Island Ferry, the sailing tinme between Bl ock |sland
and Point Judith (Galilee) is approximately 55 mnutes for the
traditional ferry and under 30 minutes for the high speed ferry. See
http://ww. bl ocki sl andferry. com schedpj 2006. ht m
http://wwv. bl ocki sl andf erry. coml schedhi ghspeed2006. ht m Even if the
Town O ficials utilized the high speed ferry, it is likely that their
travel tinme would still be approximtely two hours (doorstep to
doorstep) as they would have to arrive before the ferry's departure to
purchase tickets and there woul d necessarily be a certain anount of
wai ting.
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assunes that ground transportation is imedi ately available to
bring themdirectly to the law offices of Plaintiff’s counsel.
Utilization of any common carrier other than a taxicab would
likely increase the travel tine (one way) to three hours or nore.
Thus, the burden on the Town Oficials in appearing for
depositions at the office of Plaintiff’s counsel is substantial.

On the other hand, counsel for Plaintiff represented at the
hearing that there are hundreds of docunments which he needs to
have avail able for possible reference during the depositions. He
indi cated that transporting these docunents to Bl ock Island or
sonme other location in the southern part of the state would be
very burdensone for him?®

It is clear that, of the factors to be bal anced, the burden
on the Towmn O ficials in appearing in Pawtucket wei ghs nost
heavily in favor of quashing the subpoenas. However, this burden
can be substantially | essened by requiring that the depositions
be conducted on the mainland in Washi ngton County at a suitable
| ocation which is reasonably convenient to where the ferry docks.
It can be further lessened by requiring Plaintiff to pay the
round trip cost of the Town Oficials transit on the high speed
ferry.

Bearing in mnd that the travel burden can be reduced in the
above descri bed nmanner and that the Court has the power to limt
the length of the depositions, the Court bal ances and assesses
the aforenmentioned factors. After doing so, the Court concl udes
that the Town O ficials have not nmet their heavy burden of
establishing that requiring themto submt to being deposed is

> Plaintiff’s counsel al so suggested that because Block Island in
the sumertinme is usually associated with recreational and |eisure
time activities, the atnosphere is not conducive to work. To the
extent that Plaintiff contends that this circunstance nakes it
burdensone for its attorney to conduct the deposition on the Island,
the Court rejects the contention.
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unr easonabl e and oppressi ve.

Accordingly, to the extent that the Mdtion for Protective
Order seeks to bar their depositions, the notion is denied. To
the extent that the Mdtions to Conpel seek to force the Town
Oficials to appear for their depositions, the notions are
granted with the followi ng conditions: 1) the depositions be
conducted on the mainland i n Washi ngton County at a suitable
| ocation which is reasonably convenient to where the ferry docks;
2) Plaintiff shall pay the round trip cost of the Town Oficials’
transit on the high speed ferry;® 3) alternatively, at the option
of Plaintiff, the depositions may be conducted at Plaintiff’s
counsel’s law office in Paw ucket provided that Plaintiff pays
for the round trip air transportation for the Town Oficials
bet ween Bl ock Island and T.F. Green Airport or North Central
Airport and pays for (or provides) round trip ground
transportation between the airport and Plaintiff’s counsel’s | aw
office;” and 4) regardl ess of where the depositions are
conduct ed, each deposition shall not exceed three hours in
| engt h.

Turning now to the objection to subpoenaed docunents, the
Town O ficials argue that the request for docunents is overbroad
and barred by legislative inmunity. See Town Oficials’ Second
Mem at 12. Regarding the latter ground, the Court finds this

® A witness being deposed pursuant to any order of a court of the
United States shall be paid fees and all owances as set forth in 28
US C 8§ 1821. In the instant matter, the Court finds that travel by
hi gh speed ferry is reasonable, and Plaintiff should pay for the Town
Oficials’ round trip passage between Bl ock Island and Point Judith
(Galilee) on such ferry.

“1f Plaintiff elects this option and the Town Oficials do not
wish to fly, they are not required to do so. However, they nust
appear for deposition at Plaintiff's counsel’s office for their
depositions. They shall be entitled to reinbursenent for their travel
expenses in accordance with 28 U S.C. § 1821 which reinbursenent shall
i ncl ude passage on the high speed ferry.
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obj ection inapplicable as the Town O ficials are not defendants
inthis action. As for the forner objection, the Court agrees
that the subpoena is overbroad. The subpoena is unlimted in
terms of time. It appears fromthe First Anended Conpl aint that
the all eged actions about which Plaintiff conplains would have
likely occurred after the subcommttee of the CRMC voted on

Cct ober 24, 2005, to reconmend approval of Plaintiff’s
application with nodification and certainly not later than the
February 28, 2006, vote of the CRMC resulting in the five to five
tie vote. See First Amended Conplaint Y 16, 26. Thus, the
Court finds that, as to docunents, the relevant tinme period is
from Cct ober 24, 2005, through February 28, 2006

Accordingly, with regard to the subpoenaed docunents, the
Motion for Protective Order is denied and the Mtions to Conpel
are granted to the follow ng extent. The Town Oficials shal
produce the subpoenaed docunents for the period October 24, 2005,
t hrough February 28, 2006.8 The followi ng additional conditions
shal | apply.

As the Town O ficials have expressed concern that the term
“[alny and all records” could be construed to include “all paper,
el ectronic, and tel ephone records, both fromany |and |ines on
whi ch a Town representati ve may have spoken, and al so cell ul ar
phone, including records which nay have been stored in a personal

digital assistant,” Town Oficials’ Second Mem at 11, the term
is not to be so construed. Tel ephone records, neaning records
produced by a provider of tel ephone service, need not be

produced.® Records which are to be produced include m nutes of

8 This does not nmean that Plaintiff is precluded from questioning
the Town O ficials about events outside of this tinme period.

° However, records of tel ephone calls or nessages made by a Town

enpl oyee or official during the relevant tinme period which refer to
the Governor, his office or staff, or the CRMC nust be produced.

13



any rel evant neetings, both in person and tel ephonic.

Regarding the Town O ficials clainmed difficulty in
determ ning who constitutes a representative of Governor
Carcierci’s office and who constitutes a nenber, enployee, or
representative of the CRMC, the Court nmakes the follow ng order.
Docunments which refer to Governor Donald Carcieri and Kenneth K
McKay, |V, either by name or position, nmust be produced. A
docunent need not be produced unless it is apparent fromthe face
of the docunent that the person(s) nentioned therein is connected
to the Governor’s Ofice or to the CRMC. The Court does not
intend that the Town, in searching for responsive docunents, must
consult a list with the nanmes of all the persons in the
Governor’s office or who are nenbers of the CRMC in order to
determne if one of the names contained in a docunment is
responsive to the subpoena. |If it is not apparent fromthe face
of a docunment that the docunent is responsive, it need not be
produced. Finally, the Town Oficials are not required to devote
nmore than three man hours to the task of |ocating responsive
docunent s.

Lastly, with regard to Plaintiff’s request to adjudge the
Town in contenpt, the Court declines to grant that request. The
Town O ficials did not ignore the subpoenas, but responded to
themby filing their Objection, and the nmenorandum i n support of
that Qbjection clearly indicated that they objected to being
deposed. However, counsel for the Town Oficials failed to take
reasonabl e steps (e.g., a telephone call or faxing the Objection
to Plaintiff’s counsel’s office) to insure that Plaintiff’s
counsel received sufficient notice of the fact that M. Savoie
woul d not be appearing for his schedul ed deposition on June 19,
2006, so that the appearance of the court reporter could be
cancel ed. Accordingly, the Court orders that the Town rei nburse
Plaintiff’s counsel for any appearance fee charged by the court
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reporter in connection with the deposition of M. Savoi e which
was schedul ed for June 19, 2006. See Fed. R Cv. P.
37(a) (4) (O .

In summary, the Mdtions to Conpel are granted to the extent
that: 1) the Town Oficials shall submt to being deposed by
Plaintiff’s counsel for a period not exceeding three hours at a
| ocation consistent with the terms of this Oder; 2) the Town
Oficials shall produce the records described in the subpoena
whi ch were created during the period October 24, 2005, through
February 28, 2006; 3) the Town of New Shoreham shall reinburse
Plaintiff’s counsel for any appearance fee which Plaintiff’s
counsel incurred as a result of the failure of M. Savoie to
appear for his schedul ed deposition on June 19, 2006.

In all other respects, the Mtions to Conpel and the Mbtion
for Protective Order are denied.

So ordered.

ENTER: BY ORDER

DAVID L. MARTIN Deputy d erk
United States Magi strate Judge
July 21, 2006
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