UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

LEAH BEH- HANSON,
Pl aintiff,

v. : CA 03- 263M.

ARCONI UM SPECI ALTY ALLOYS
CO., FRY TECHNOLCA ES, | NC.
and FRY' S METALS, INC., and
JOHN RYCZEK, | NDI VI DUALLY AND
IN H S CAPACI TY AS PRODUCTI ON
MANAGER ASSI STANT, and PAUL
TI TZLER, | NDI VI DUALLY AND | N
H S CAPACI TY AS HUVAN
RESOURCES DI RECTOR,

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court is Defendants’ Mtion for Sanctions
(“Motion for Sanctions” or “Mtion”) (Docunent #33). Although
the Motion was referred for determnation, the nature of the
relief being sought, the inposition of sanctions, causes the
court to treat the Motion as if it were referred for prelimnary
review, findings, and recommended di sposition pursuant to 28
US C 8 636(b)(1)(B) and DR I. Local R 32(a). A hearing was
conducted on June 7, 2004.' For the reasons stated herein, |

! The hearing was scheduled for 2:00 p.m Although Plaintiff’s
counsel was present, counsel for Defendants did not appear until 2:15
p.m, after being called by the clerk. Defendants’ counsel expl ained
that his office had cal endared the hearing for a | ater date and
apol ogi zed for his tardiness. Wile accepting this explanation and
apol ogy, the court stated that if it determ ned that Defendants
Motion for Sanctions (Document #33) (“Mdtion for Sanctions” or
“Motion”) should be granted, it would recommend that the anount of any
nonet ary sanctions awarded be reduced by an anount equal to the
reasonabl e hourly conpensation of Plaintiff’s counsel for one quarter
hour of his tine. The court, now having concluded that the Mtion for
Sanctions should be granted, recommends that the amount of any
nonet ary sanctions awarded be reduced by this anpunt.



recommend that the Mtion be granted.
Facts

Def endants filed the instant Mdtion on April 21, 2004,
pursuant to Fed. R Cv. P. 26(g) and 28 U.S.C. § 1927. The
Motion seeks “inposition of sanctions, including an award of
attorney’s fees, against plaintiff and/or her counsel, for their
conduct in connection with responding to Defendants’ First
Request for Production of Docunents and the subsequent Mdtion to
Conpel .” Mdtion for Sanctions.

The conduct about which Defendants conplain is set forth in
t hei r menorandum

During discovery, Defendants served upon plaintiff
their First Request For Production of Docunents and First
Set of Interrogatories. Plaintiff objected to a nunber
of Defendants’ discovery requests on the grounds of
rel evance, attorney-client privilege, and work product.
Plaintiff did not indicate whether she had docunents in
her possessi on responsive to these requests, and did not
produce a privilege |og. Def endants sought to obtain
responses to these requests and a privilege log from
plaintiff without Court action. (See letter attached as
Exhibit A). Plaintiff’s counsel did not respond to
Def ense counsel s letter. Defendants subsequently noved
to conmpel and submtted a supporting nenorandum of | aw.

I n response to Defendants’ notion, plaintiff, rather
t han acknow edging that she possessed no responsive
docunents to three of the four requests, filed a
menor andumi n opposition to the notion to conpel, arguing
the nerits of her objections. (See Docket Entry # 26.)
Def endants thereafter submtted a reply nmenorandum On
March 16, 2004, WMagistrate Judge Martin conducted a
| engt hy hearing at which counsel for both parties fully
argued the nerits of plaintiff’s objections to the
pertinent discovery requests. Magi strate Judge Martin
made rulings fromthe bench with respect to each matter
in dispute and subsequently entered a witten order
conpelling Plaintiff to respond to Defendants’ requests
for production nunbers 8, 10, 12, and, as |imted 14 (See
Docket Entry # 32.) He also ordered plaintiff to respond
to interrogatory nunber 14, as limted. (See id.)
Def ense counsel expended considerable tinme in preparing
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for and appearing at the hearing. Mor eover, the court
expended judicial resources in preparing for and
conducting the hearing.

Plaintiff subsequently conplied with Mgistrate
Judge Martin’s order by serving suppl enental responses to
Def endants’ di scovery requests. O the four specific
requests for production on which Defendants had noved to
conpel, and for which plaintiff had been ordered to
respond, Plaintiff responded in her suppl enental response
that she had no docunents responsive to [three of] the
request|[s].

Def endants’ Menorandum i n Support of Mdtion for Sanctions
(“Defendants’ Mem”) at 1-2 (bold added).
Law
Federal Rule of G vil Procedure 26(Q):

requires that every di scovery response bear the signature
of the attorney, certifying “to the best of the signer’s

knowl edge, information and belief, forned after a
reasonabl e i nquiry” that the response is “(A) consistent
with these rules ...; (B) not interposed for any
I nproper purpose, such as to harass or cause unnecessary
delay ...; and (C not unreasonable ....”~

Legault v. Zanbarano, 105 F.3d 24, 27 (1t Cr. 1997)(quoting the
Rul e).
In addition, Title 28, U S.C., 8§ 1927 states that:

Any attorney or other person admtted to conduct cases in
any court of the United States or any Territory thereof
who so nultiplies the proceedings 1in any case
unr easonabl y and vexati ously nmay be required by the court
to satisfy personally the excess costs, expenses, and
attorneys’ fees reasonably incurred because of such
conduct .
28 U.S.C. § 1927
The United States Court of Appeals for the First Crcuit has
provi ded the follow ng guidance to district courts regarding the

application of § 1927:

[We do not require a finding of subjective bad faith as
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a predicate to the inposition of sanctions. Behavior is
vexatious when it is harassing or annoyi ng, regardl ess of
whether it is intended to be so. Thus, if an attorney's
conduct in nultiplying proceedings is unreasonable and
harassi ng or annoying, sanctions may be inposed under
section 1927. The attorney need not intend to harass or
annoy by his conduct nor be qguilty of conscious
inpropriety to be sanctioned. It is enough that an
attorney acts in disregard of whether his conduct
constitutes harassnent or vexation, thus displaying a
serious and studi ed disregard for the orderly process of
justice. Yet, we agree with other courts considering
this question that section 1927's requirenent that the
multiplication of the proceedi ngs be vexatious
necessarily demands that the conduct sanctioned be nore
severe t han ner e negl i gence, i nadvert ence, or
i nconpetence. Finally, in assessing whether an attorney
acted wunreasonably and vexatiously in nmultiplying
proceedi ngs, the district courts in this circuit should
apply an objective standard.

Cruz v. Savage, 896 F.2d 626, 631-32 (1% Gr. 1990)(citations
and internal quotation marks omtted).

O her courts have al so concluded that there is no
requi rement under 8 1927 that an attorney be found to have acted
in bad faith before sanctions may be inposed. See Lyn-Lea Travel

Corp. v. Anerican Airlines, Inc., 283 F.3d 282, 291 (5" Gr.
2002) (“All that is required to support 8 1927 sanctions is a

determ nation, supported by the record, that an attorney
mul ti plied proceedings in a case in an unreasonabl e manner.”);
Ridder v. Gty of Springfield, 109 F.3d 288, 298 (6'" Gir. 1997)
(“Fees may be assessed without a finding of bad faith, at | east

when an attorney knows or reasonably should know that a claim
pursued is frivolous, or that his or her litigation tactics wll
needl essly obstruct the litigation of nonfrivolous clains.”)
(internal quotation marks omtted).
Di scussi on
Plaintiff makes four argunments in opposition to the Mition
for Sanctions. First, she charges that Defendants have engaged



in bad faith conduct in this litigation. Second, Plaintiff
contends her conduct is distinguishable fromthat found
sanctionable in Tise v. Kule, 37 Fed. R Serv. 2d 846 (S.D.N.Y.
1983), a case cited by Defendants and attached to Defendants’
menorandum  Third, Plaintiff faults Defendants for inaccurately

stating that she has not previously produced any docunents in
response to request nunber 10. Fourth, Plaintiff argues that

al t hough there were no responsive docunents at the tinme of the
hearing on the Mdtion to Conpel, there are now and that the only
way she coul d have preserved her claimof privilege as to these
docunents (and others which may cone into existence in the
future) was by objecting at the tinme of the request.

Plaintiff’s first contention is that Defendants have engaged
in bad faith conduct and that the instant Motion is the “fourth”
such instance. Plaintiff’s Menorandum in Support of her
bj ection to Defendants’ Mdtion for Sanctions (“Plaintiff’s
Mem”) at 1. Plaintiff initially conplains that after two and
one half hours of nediation Defendants nade “a nui sance-val ue
offer and stated they were confident that they would win on

summary judgnent,” id. at 2, and that if Plaintiff had known this
she woul d not have agreed to nediation at the pretrial

conference, see id. In Plaintiff’s view, Defendants’ conduct
made “a nockery out of the nediation,” id., wasted the tinme of

the nediator, Plaintiff, and Plaintiff’s counsel, see id., and
was “the type of conduct that Rule 26(g) and 28 U. S.C. § 1927
contenplate,” id.,? as being sancti onabl e.

2 Plaintiff also asserts that at the nediati on “Defendants denied
there was i nsurance to cover these allegations,” Plaintiff’'s
Menorandum i n Support of her Cbjection to Defendants’ Motion for
Sanctions (“Plaintiff’s Mem”) at 1, but that on February 4, 2004,

Def endant s produced an insurance policy for the period of October 1,
2000, to Cctober 1, 2001. Plaintiff describes the policy as being a
“renewal policy,” id. at 2, and appears to inply that Defendants’
earlier denial of insurance was not true, see id. |If so, the court
does not condone Defendants’ m sstatenment. However, it does not
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The next instance of alleged bad faith conduct, according
to Plaintiff, is Defendants’ “failure to produce the evidence of
the Plaintiff allegedly stealing buckets for which she was
fired.” 1d. at 3. Plaintiff states that Defendants’ forner
general manager and forner plant manager testified at their
depositions to viewi ng a videotape which showed Plaintiff
steal i ng buckets, but that Defendants have failed to produce the
vi deot ape despite a request for production seeking it. See id.

Yet anot her epi sode of Defendants’ bad faith conduct, in
Plaintiff’s view, occurred when Defendants “filed a notion for
summary judgnent based on the statute of limtations, despite the
fact that all of the Defendants admtted in their answer[s] that
the charges were tinely filed.” 1d. Plaintiff contends that
this is the type of conduct contenplated by the court in Tise v.
Kule, 37 Fed. R Serv. 2d 846 (S.D.N. Y. 1983). See Plaintiff’s
Mem at 3.

To the extent that Plaintiff is arguing that the Mtion for
Sanctions shoul d be deni ed because Defendants are thensel ves
guilty of bad faith conduct, the court is unpersuaded. Even if
Def endants were guilty of such conduct, that fact woul d not
justify or excuse Plaintiff engaging in sanctionable behavior in
retaliation or otherwse. |If Defendants have engaged in such
conduct, the proper recourse for Plaintiff is to bring it to the
attention of the court via a notion for sanctions, preferably
soon after the conduct occurs. This would allow the court to
address the matter while the events surrounding it are still
fresh. Mreover, the court has serious doubts that any of the
actions about which Plaintiff now conplains rise to the |evel of
bad faith conduct.

appear that the denial caused or contributed to conduct which is the
subj ect of the present Mdtion for Sanctions. For that reason, the
court considers the alleged msstatement as not relevant to its
determ nati on of the instant Mdttion for Sanctions.
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The fact that Defendants nmade only a “nui sance val ue offer”
at the nmedi ation conference is not by itself sanctionable. Wile
Plaintiff states that she would not have agreed to the nediation
had she known that this would be Defendants’ position, the court
declines to find that a party’s failure to offer nore than
nui sance val ue at a nedi ation conference, in the absence of other
circunstances, constitutes bad faith conduct. Plaintiff has not
al | eged that Defendants nmade any affirmative representations that
they would offer nore than “nui sance value” if she agreed to
participate in the nediation.

As for Plaintiff’s argunent that Defendant’s failure to
produce the videotape constitutes bad faith conduct, the court
notes that Plaintiff has not filed a notion to conpel the
production of this evidence. While Defendants are required to
produce the videotape w thout such a notion,® a notion to conpel
woul d be the appropriate renedy when production is late. The
court declines to find that delay in producing materials in
response to a request for production, by itself, constitutes bad
faith where there has been no notion to conpel, the delay is only
a few nonths, and there is no apparent prejudice as of yet to
Plaintiff.

Plaintiff’s contention that Defendants are guilty of bad
faith conduct because they have filed for summary judgnment based
on the statute of limtations is difficult to understand.
Plaintiff does not cite any specific paragraphs of Defendants’
answers in support of her claimthat Defendants have admitted the
charges were tinely. On the other hand, Defendants in their
Answers specifically plead that “[t]he conplaint, or portions
thereof, is barred by the applicable statutes of Iimtations.”
See Answer of Paul Titzler (Docunment #3) at 6; Answer of

8 The court assunes that Plaintiff has sought this evidence by
way of a properly served request for production.
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Def endants Arconi um Specialty Al loys Co., Fry Technol ogies, Inc.
and Fry’'s Metals, Inc., and John Ryczek (Docunent #2) at 8.

Thus, the prem se for this claimof bad faith conduct appears to
be faulty.

Furthernore, the fact that a claimis tinme barred may not be
clear at the tinme an answer is filed and may only becone known
after discovery has been conducted. The court rejects
Plaintiff’s contention, at least in the circunstances here, that
a party’'s attenpt to raise a defense which has all egedly been
wai ved, wi thout nore, constitutes bad faith conduct. |If
Plaintiff is correct that Defendants have waived their statute of
[imtations defense, a ruling by the court to that effect wll
fully protect Plaintiff. The court declines to elevate to the
| evel of bad faith conduct an attenpt by a party to raise a
def ense whi ch may have been inadvertently or inprovidently
wai ved.

Plaintiff’s second argunent against the Mtion is that her
conduct is distinguishable fromthat found sanctionable in Tise
V. Kule, 37 Fed. R Serv. 2d 846 (S.D.N. Y. 1983). Plaintiff
notes that here “only three requests [for production] out of
fifteen [are] at issue,” Plaintiff’s Mem at 3, while in Tise the
of fendi ng counsel had responded “Not Applicable” to two thirds of
the requests, Tise, 37 Fed. R Serv. 2d at 848. Plaintiff’s
focus on the original request for production is msplaced. Wat
pronpted the instant Mdtion for Sanctions was Plaintiff’s conduct
relative to Defendants’ Motion to Conpel Production of Docunents
and Answers to Interrogatories (“Mdtion to Conpel”) (Docunent
#14). That notion sought responses to four specific docunent
requests, nunbers 8, 10, 12, and 14, and one interrogatory. See
id. at 1. Plaintiff objected to the notion. See Plaintiff’s
(bj ection to Defendants’ Mtion to Conpel Production of Docunents
and Answers to Interrogatories (“Plaintiff’s Objection to
Def endant’ s Motion to Conpel”) (Docunent #26). After the court
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ordered Plaintiff to respond to the four docunent requests and
the single interrogatory, see Order dated 3/23/04 (Docunent #32),
Plaintiff did so by stating that as to docunent requests 8, 10,
and 12 there were no docunents to be produced, * see Def endants’
Mem at 3 (quoting Plaintiff’s supplenental responses). Thus, of
the five matters which were the subject of the March 16, 2004,
Motion to Conpel hearing, three of themare at issue. This is
equi valent to sixty percent of those matters, a proportion which
is close to the “two-thirds” at issue in Tise. See Tise v. Kule,
37 Fed. R Serv. 2d at 848.

Plaintiff also argues that the transgressing counsel in Tise

sought a protective order for privileged docunents which did not
exi st, a circunstance which is not present in the instant nmatter.
See Plaintiff’s Mem at 3. However, this court considers seeking
a protective order to be an aggravating circunstance. |Its
absence does not preclude the granting of the present Mtion if
the court determ nes that action is warranted.

Plaintiff additionally argues that in deciding whether to
i npose sanctions the Tise court took into account the degree of
success achi eved by the defendants as a result of their actions.
See Plaintiff’s Mem at 4. Plaintiff notes that as to requests
10 and 12 this Magistrate Judge effectively reduced by ei ght
months the time period for which docunents had to be produced.
See id. The effect of this reduction was to narrow the tinme
period from approximately 77 nonths to approxi mately 66 nonths.
This slight nodification cannot be reasonably characterized as
significant success. More inportantly, Plaintiff does not
contend that the reduction had any effect on her response. At

* Plaintiff’s supplenmental response to docunment requests nunbers
8 and 12 was “None.” Her supplenental response to docunent request
nunber 10 was: “None ot her than those already provided.” Defendant’s
Menorandum i n Support of Mdtion for Sanctions (“Defendants’ Mem ") at
3 (quoting Plaintiff’'s suppl emental responses).
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the hearing on June 7, 2004, Plaintiff’s counsel confirnmed that
even if the court had not narrowed the period by these eight
nmont hs, her suppl enental responses to requests 10 and 12 woul d
have been the sane.

Plaintiff’s third argunent carries sonewhat greater weight.
She contends that Defendants incorrectly state in their
menmor andum “that plaintiff has not previously provided any
docunents responsive to [request nunber 10],” Defendants’ Mem at
3 n.1. At the June 7, 2004, hearing, Plaintiff’s counsel
submtted a copy of Plaintiff’s First Suppl enmental Response to
Def endants’ First Request for Production of Docunents
(“Plaintiff’s First Supplenental Response”). That docunent,
which is certified as having been nailed to Defendants’ counsel
on January 5, 2004, reflects that copies of four docunents
responsive to request nunber 10 were produced.® Plaintiff
mai nt ai ns that she “has produced all of the clinical
psychol ogist’s records and the treating physician’s office notes
that referred the Plaintiff to the clinical psychol ogist.”
Plaintiff’s Mem at 5. The persuasiveness of this argunent,
however, is significantly dimnished by the fact that Plaintiff’s
counsel failed to disclose prior to (or at the very |latest at)
the March 16, 2004, hearing on the Mtion to Conpel that there
were no additional documents responsive to this request. Both
Def endants and the court were led to believe that there were such
docunents and that a hearing was necessary.

Plaintiff’s fourth argunent against the Mtion for Sanctions
is that:

Al though there were no docunents that fell into the

® The four documents were: 1) a March 29, 2000, letter from
M chael E. Werle, Ed.D.; 2) a health insurance claimform submtted by
Dr. Werle; 3) treatnent notes of Dr. Werle; and 4) treatnment notes of
M chael F. Felder, DO, MA See Plaintiff’'s First Suppl enental
Response to Defendants’ First Request for Production of Docunents,
At tachnents.

10



af orenenti oned categories at the tinme of the Mdtion to
Conpel , there are now® and there could be nore in the
future. (The Plaintiff is preparing a supplenental
response to one of the requests at this tine). The only
way the Plaintiff could preserve her privilege if such
docunents conme into existence in the future was to obj ect
at the tinme of the request. Oherw se, she would have
wai ved the right to assert the privilege.

Plaintiff’s Mem at 5. She further asserts that “it would have
been irresponsible for the Plaintiff to sinply answer ‘none,’”
id. at 7, because there was a “realistic potential,” id., that
responsi ve docunents could cone into existence in the future, see
id. Plaintiff maintains that “she had a duty to assert privilege
where the potential for it to apply existed.” 1d.

Wth this argunent in mnd, the court asked Plaintiff’s
counsel at the June 7, 2004, hearing why Plaintiff had not stated
in her responses, after asserting the objection and the grounds
therefor, that w thout waiving the objection she presently had no
docunents responsive to the requests. Plaintiff’s counsel
answered that such a response could constitute a waiver of the
obj ection notw thstandi ng the specific disclainmer to the
contrary. Counsel cited no authority for this proposition, and
the court rejects it as illogical. Indeed, the court notes that
it is not uncomon for attorneys to assert objections in response
to requests for production and to also include the statenent
that, w thout waiving the objection, there are no responsive
docunents. Such a practice is to be encouraged because it hel ps
all concerned avoid expending tine and energy on resol ving
t heoretical questions.

S Plaintiff’'s counsel indicated at the June 7, 2004, hearing that
docunent s responsive to request nunmber 8 have cone into his possession
since the hearing on the Mdtion to Conpel. See also Plaintiff’'s Mem
at 6 (indicating that either a former or present enployee of Defendant
has given information to Plaintiff or her attorney since the March 16,
2004, hearing).
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In summary, the argunments offered by Plaintiff in opposition
to the present Mdtion are unpersuasive. After considering all of
the circunstances in this matter, the court finds that the
conduct of Plaintiff and/or her counsel violated the requirenent
of Rule 26(g) that a signature on an objection certify, “to the
best of the signer’s know edge, information, and belief, forned
after a reasonable inquiry,” that the objection is “(A)
consistent wwth these rules ...; (B) not interposed for any
i nproper purpose, such as to harass or to cause unnecessary del ay

.; and (C) not unreasonable ....” Fed. R Cv. P. 26(9)(2).
The specific conduct, which cunulatively the court finds to be
“unreasonabl e” and warranting the inposition of sanctions, is: 1)
Plaintiff’s response to Defendants’ First Request for Production
of Docunments (“Request for Production”) which asserted objections
based on clainms of privilege and rel evancy as to request nunbers
8 and 12 wi thout disclosing that no docunents responsive to these
requests then existed; 2) the failure of Plaintiff’s counsel to
respond in any manner to the January 15, 2004, letter from
Def endant’ s counsel despite the fact that the letter was |argely
devoted to requests nunbers 8, 10, and 12 and called Plaintiff’s
attention to the requirenment that she submt a privilege |log;’

3) Plaintiff’s objection to Defendant’s Motion to Conpel (and
Plaintiff’s menmorandumin support thereof) which failed to
di scl ose that no docunents responsive to these three requests
then existed (apart fromthose already produced on or about
January 5, 2004, with Plaintiff’s First Supplenmental Response),
see Plaintiff’s Objection to Defendant’s Modtion to Conpel; and
4) Plaintiff's failure to disclose at the March 16, 2004, hearing
t he non-exi stence of the docunents.

Appl ying an objective standard, see Cruz v. Savage, 896 F.2d

" A copy of the January 15, 2004, l|letter from Defendants’ counsel
is attached at Exhibit A to Defendants’ Mem
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626, 632 (1%t Gir. 1990), | further find that Plaintiff’s counsel
acted unreasonably and vexatiously in nultiplying the proceedi ngs
and that his conduct violates 28 U . S.C. § 1927. Plaintiff was
obligated to make a reasonable inquiry regardi ng the existence of
responsi ve docunents and shoul d have disclosed in her initial
response that no responsive docunents existed as to three of the
requests for production. The need for such a response was even
nmore apparent after Plaintiff’s counsel received the January 15,
2004, letter from defense counsel which presented detailed
argunment regarding the requests. At the very latest, Plaintiff
shoul d have reveal ed the non-exi stence of responsive docunents at
the March 16, 2004, hearing on the Mdtion to Conpel. Had she
done so, the court could have focused on a single request for
production rather than four. Plaintiff’'s failure caused

Def endants and the court to expend tine unnecessarily.

VWhile there is no evidence that Plaintiff’s counsel intended
to harass or annoy Defendants, | find that his repeated failures
(detail ed above) to disclose that there were no responsive
docunents denonstrates that he “act[ed] in disregard of whether
hi s conduct constitute[d] harassnment or vexation, thus displaying
a ‘serious and studied disregard for the orderly process of
justice,’”” Cruz v. Savage, 896 F.2d at 632 (quoting United States

v. Nesglo, Inc., 744 F.2d 887, 891 (1t Gir. 1984)); cf.
Gutierrez-Rodriguez v. Cargtagena, 882 F.2d 553, 576 (1% Gr.
1989) (“Di scovery sanctions are appropriate ‘not nerely to

penal i ze t hose whose conduct nay be deenmed to warrant such a
sanction, but to deter those who m ght be tenpted to such conduct
in the absence of such a deterrent.’”)(quoting Nat’|l Hockey
League v. Metro. Hockey Club, 427 U S. 639, 643, 96 S.Ct. 2778,
2781, 49 L.Ed.2d 747 (1976)). 1 also find that his conduct was
nore severe than nere negligence, inadvertence, or inconpetence,

see id., and that sanctions should be inposed.
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Concl usi on

For the reasons stated above, | recommend that the Mtion
for Sanctions be granted and that Defendants be awarded a
reasonabl e attorney’s fee for the tine they expended after
January 15, 2004, in an effort to obtain docunents responsive to
their requests for production nunbers 8, 10, and 12. Because it
appears that Plaintiff’s counsel was responsible for the failure
to disclose that there were no responsive docunents, | further
recommend that the sanctions be paid by Plaintiff’s counsel.

Any objections to this Report and Recommendati on nust be
specific and nust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed R Cv. P. 72(b); D.R 1. Local
R 32. Failure to file specific objections in a tinely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val enci a-Copete, 792 F.2d 4, 6 (1%t Gr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cr. 1980).

David L. Martin
United States Magi strate Judge
June 18, 2004
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